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GEORGE ALLMAN VS. THE UNITED STATES. 1 


[.—Petition. Filed January 31, 1885. 
1 In the Court of Claims. 


GEORGE ALDMAN l 
vs. . No. 14533. 
Tue Unrrep Sratss. } 


To the honorable the judges of the United States Court of Claims: 


Your petitioner, George Allman, of San Francisco, in the State of 
California, respectfully represents : 

I. That in accordance with a proposal made by your petitioner to 
the Postmaster General of the United States at the annual letting of 
contracts for the transportation of the mails of the United States, in 
the vear 1878, a contract was awarded to your petitioner by the said 
Postmaster General for the transportation of the mails of the United 
States upon the route numbered 46210, from Duncan’s Mills, in the 
State of California, to’ Mendocino City, in said State, a distance of 
974 miles, said mails to be transported from Dunean’s Mills to Men- 
docino City and back to Dunean’s Mills six times in each week dur- 
ing the continuance of said contract, making six trips each week, 
the time of transportation between said termini b eing fixed at thirty- 
six hours, said contract to continue in force for the period of four 
years from thre first day of July, 1878, namely, to July 1, 1882, and 
your petitioner to be paid the annual sum of $4,490 for the services 
therein engaged to be performed. 

II. That said contract was by the said Postmaster General 
2 prepared in form and duly executed by him and by your 
petitioner and his sureties, according to law, a copy of which 

said contract is hereto annexed, marked “A.” 

III. That on the first day of July, A. D. 1878, your petitioner 
commenced service under said contract, and continued such service 
until the termination of said contract term on the first day of July, 
1882. : 

IV. That on the 21st day of February, 1881, the said Postmaster 
General made and promulgated an order, numbered 1718, to take 
effect from the 22d day of February, 1881, whereby the said Post- 
master General directed that the service under said contract should 
be increased by one additional trip per week, and allowed your pe- 
titioner the additionai sum of $748.33 per annum, being a pro rata 
increase of the compensation for service under said contract, com- 
puted upon the rate of compensation fixed by the said centract. 

V. That by thé said order, numbered 1718, the said Postmaster 
General reduced the running time between the termini of the route 
aforesaid fromm 36 to 28 .hours, thereby increasing the amount ‘and 
expense of the service to: be performed under said contract as in- 
creased asaforesaid; that said order allowed to your petitioner the an- 
nual sum of $2,619.16 for additional pay for the reduction of the time 
of transportation as aforesaid, which allowance, as appears by said 
order, was less than a pro rata increase of the contract price propor- 
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tioned to the additional stock and carriers necessarily employed 
therein. 

VI. That your petitioner conformed to said order, and in accord- 
ance with its requirements performed the service demanded thereby 
from the 22d day of February, A. D. 1881, down to and until the 
first duy of November, A. D. 1881, when the extent of service under 
said contract was changed as hereinafter stated. 

VII. That on the 10th day of October, A. D. 1881, the said Post- 
master General made and promulgated an order numbered 14304, 

whereby it was ordered that the service under said contract 
3 should be reduced to six trips per. week, and did direct that 

the sum of $748.33 should be deducted from the annual pay 
of your petitioner, and did further direct that one month's extra pay, 
computed upon the annual sum of $748.33, should be allowed to 
your petitioner under said contract in consequence of the decrease 
of service thereunder as established by order No. 1718. 

VIII. That said Postmaster General, although bound to pay your 
petitioner as hereinafter stated, in accordance with order No. 1718, 
to November Ist, 1881, has withheld from your petitioner part of 
said suin, namely, the sum of $256.68, and also the sum of $51.18, 
being one month’s allowance for expedition on the trip discontinued 
as aforesaid, claiming that the amount allowed by order No. 1718 
for reduction of the time of transportation was in excess of that al- 
lowed by the second section of the’act of Congress entitled “An act 
to provide for a deficiency in the appropriations for the transporia- 
tion of the mails on star routes for the fiscal year ending June 30th, 
1880, and for other purposes,” approved April 7th, 1880, whereas 
your petitioner alleges that said allowance was in conformity to said 
act; that in furtherance of said opinion of the Postmaster General 
he, the said Postmaster General, did, on the Ist day of August, 1881, 
make and promulgate an order, numbered 10743, whereby he di- 
rected that said order No. 1718, of February 21st, 1881, should be 
modified so as to allow $2,445 instead of $2,619.16 per annum for 
additional compensation for expedition. 

IX. Your petitioner avers that the sums of $256.63 and $31.18, 
making in all $287.51, have been unlawfully deducted by the said 
Postmaster General from the amount due under said contract in the 
manner hereinbefore stated. 

X. Your petitioner further represents that in accordance with a 
proposal made by your petitioner to the Postmaster General of the 
United States at the annual letting of contracts for the transporta- 
tion of the mails of the United States, in the year 1878, a further 
contract was awarded to your petitioner by the said Postmaster Gen- 

eral for the transportation of the mails of the United States 
4 upon the route numbered’ 46211, from Cloverdale, in the 

State of California, to Navarro Ridge, in said State, a distance 
of 59 miles; said mails to be transported from Cloverdale to Navarro 
Ridge and back to Cloverdale once a week during the continuance 
of said last-mentioned contract, making one trip each week, the 
time of transportation between said termini being fixed at 34 hours; 
said last-mentioned contract to continue in force for four years from 
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the Ist day of July, 1878, namely, to July 1st, 1882, and your pe- 
titioner to be paid the annual sum of $699.00 for the services thus 
engaged to be performed. 

XI. That said last-mentioned contract was by the said Postmaster 
General prepared in form and duly executed by the said Postinaster 
General and by your petitioner and his sureties, according to law; 
that said last-mentioned contract contained all and the same clauses, 
conditions, and covenants contained and set forth in the copy con- 
tract hereto annexed, marked “A,” as applied to the said route No. 
46211, and the terms of transportation and payment hereinbefore 
set forth in regard to said last-named route. 

XII. That on the first day of July, A. D. 1878, your petitioner 
commenced service under said last-mentioned contract. and con- 
tinued said service until the termination of said contract term on 
the first day of July, 1882. 

XIII. That on the 16th day of November, 1878, the said Post- 
master General made and promulgated an order, numbered 1013], 
to take effect from December Ist, 1878, whereby the said Postmaster 
General directed that the service under said last-mentioned contract 
should be increased by one additional trip per week, and allowed 
your petitioner the additional sum of $699.00 per annum, makinga 
pro rata increase of the compensation for service under said contract, 
computed upon the rate of compensation fixed by the said contract. 

NIV. That on the 13th day of October, A. D. 1880, the said Post- 
master General made and promulgated a further order, numbered 

13519, to take effect from January Ist, 1881, whereby the said 
o Postmaster General directed that the service under said last- 

mentioned contract should be increased to three trips per 
week, and allowed vour petitioner the additional sum of $699.00 per 
annum, making a pro vata increase of the compensation for services 
under said contract, computed upon the rate of compensation fixed 
by the said contract. na 

XV. That on the 25th of February, 1881, the said Postmaster 
General made and promulgated a further order, numbered 1862, to 
take effect from March Ist, 1881, whereby the said Postinaster General 
directed that the services under said last-mentioned contract should 
be increased four trips per week, and allowed your petitioner the 
additional sum of $2,796 per annum, being a pro rata increase of 
the compensation for services under said contract, computed upon 
tue rate of compensation fixed by the said contract. 

XVI. That under the operation of said orders the service under 
said last-mentioned contract, at and from the said first day of March, 
consisted of seven trips per week, for which, under said contract, 
your petitioner was entitled to receive at the rate of $699.00 per an- 
num for each trip, making in all the annual sum of $4,899. 

XVII. That by said last-mentioned order, numbered 1862, the 
said Postmaster General reduced the running time between the 
termini last aforesaid of the reute numbered 46211 from 34 to 18 
hours, thereby increasing the amount and expense of the service to 
be preformed under said last-mentioned contract as increased as 
aforesaid ; that said last-mentioned order further allowed to your 
petitioner the annual sum of $2,446.50, said order stating that such 
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allowance was fifty per centum of the original cost of the service, 
but less than a pro rata, as shown by the sworn statement of the 
carrier; that said allowance was, in fact, less than the amount de- 
manded by the increase of the stock and carriers necessarily em- 


ployed therein, based on the rate of compensation fixed by said 


contract for route numbered 46211. 
XVIII. That your petitioner conformed to said orders, and in 
accordance with their requirements performed the service 
6 demanded thereby to and until the expiration of said last- 
mentioned contract. 

XIX. That said Postmaster General, although bound to pay to 
your petitioner, as hereinbefore stated, the sum of $2,446.50 per an- 
num from the first day of March, 1881, to the expiration of said 
contract last mentioned, being part of the sum demanded, has with- 
held from your petitioner part of said sum, namely, the sum of 
$2,796.00, claiming that the amount allowed for that purpose by 
order No. 1862, for the reduction of the time of transportation, was 
in excess of that allowed by the second section of the act of Con- 
gress hereinbefore mentioned by its title and date of approval, 
whereas your petitioner alleges that said allowance was in cun- 
formity to said act. 

XX. That, in furtherance of said opinion of the said Postmaster 
General, he, the said Postmaster General, did, on the first day of 
August, 1881, make and promulgate an order, numbered 10744, 
whereby he directed that said order No. 1862 should be modified’ 


so as to allow your petitioner the sum of $349.50 per annum instead ° 


of the sum of $2,446.50 per annum additional compensation for ex- 
pedition. 

XXI. Your petitioner avers that the sum of $2,796 has been un- 
lawfully deducted by the said Postmaster General from the amount 
due under said last-mentioned contract in the manner herein 
stated. | : 

XXIT. Your petitioner further alleges that the said Postmaster 
General has unlawfully deducted and withheld from the s&ms of 
money due to your petitioner under his said contracts, hereinbefore 
stated, the sums of money hereinafter stated—that is to say, from 
the amount due under the contract for route No. 46210, as aforesaid, 
the sum of $499.48, and from the amount due under the contract for 
route No. 46211, set forth as aforesaid, the sum of $21.84, and has 
neglected and refused to pay the same to your petitioner; that said 
Postmaster General alleges, as the reason for deducting the sums of 
money last mentioned from the compensation due to the said peti- 

tioner under his said contracts, that on various days during 
7 the said contract terms the said petitioner did not cause the 

mails to be carried between the termini of the said routes in the 
times fixed for that purpose by the orders of the Postmaster General 
as aforesaid. Your petitioner admits that on the days in respect of 
which deductions have been so as aforesaid made by the said Post- 
master General delays occurred in the transportation and delivery 
of the mails aforesaid, but he avers that on each of said days the 
mails delivered to said petitioner were carried to their proper destina- 
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tion as directed under the authority of the said Postmaster General ; 
that said petitioner carried all the mails delivered to him on the 
said last-mentioned days with certainty, celerity, and security, and 
did use therefor all such means as were necessary to transpurt the 
whole of said mails during the terms of said contracts and within 
the times fixed in the schedules of departures and arrivals annexed 
to said contracts, and on each of said days used due diligence to 
transport the said mails within the times prescribed by said sched- 
ules, but that the delays that occurred as aforesaid were occasioned 
by unavoidable obstructions occasioned by storms, rendering the 
post roads impassable, and that every mail was carried to its proper 
destination as soon as such obstructions could by diligence be over- 
come. 

XXIII. The petitioner avers that although detentions occurred as 
aforesaid in the delivery of the mails on the days last aforesaid, yet 
no trip called for by either of said contracts was left unperformed, 
but each of said trips was performed in accordance with said con- 
tracts. 

XXIV. That your petitioner has at all times borne true allegiance 
to the Government of the United States, and has not in any way 
voluntarily aided, abetted, or given encouragement to rebellion 
against the said Government. 

XXV. Your petitioner further states that there has been no as- 
signment nor transfer of its said claim, nor of any part thereof or 
interest therein; and that said claimant is justly entitled to the 

amount claimed from the United States herein, after allow- 
8 ing all just credits and offsets, and that he believes the facts 
as stated in this petition to be true. 

Your petitioner therefore prays judgment for the sum of three 
thousand six hundred and five dollars and thirteen cents. 

SAMUEL M. LAKE, 


Atiorney for Claimant. 


City oF WASHINGTON, : 
District of Columbia, { ° 


Samuel M. Lake, attorney for George Allman, the petitioner named 
in the foregoing petition, being duly sworn, on his oath states that 
no assignment nor transfer of the said claim nor any part thereof 
nor any interest therein bas been made; that petitioner is justly en- 
titled to the amounts therein claimed from the United States, after 
allowing all just credits and “offsets, and that he believes the facts 
stated in the said petition to be true. 


SAMUEL M. LAKE. 


Sworn and subscribed before me this 3lst day of January, A. D. 
1885. | 


JOHN RANDOLPH. 
Asst Clerk, C. C 
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‘xyHipit “A” TO PETITION. 


Contract. 

* oe Fe ¥ * 7 * 

Witnesseth: That whereas George Allman has been accepted, ac- 
cording to law, as contractor for transporting the ma.. on route No, 
46210, from Dunean’s Mills, Cal., by Fort Ross, Timber Cove, Fisk’s 
Mills, Fisherman’s Bay, Gualala, Fish Rock, Punta Arenas, Man- 
chester, Miller’s, Cuffey’s Cove, Navarro Ridge, Albion, and Little 
River, to Mendocino City and back, six times a week, by a sched- 
ule satisfactory to the Department, at four thousand four hundred 
and ninety dullars per year, for and during the term beginning July 
first, eighteen hundred and seventy-eight, and ending June thirtieth, 
eighteen hundred and eighty-two: Now, therefore, the said con- 
tractor and his sureties do, jointly and severally, undertake, covenant, 
and agree with the United States of America and do bind them- 
sel ves— | 

ist. To carry said mail with certainty, celerity, and security, using 
therefor such means as may be necessary to transport the whole of 
said mail, whatever may be its size, weight, or increase, during the 
term of this contract, and within the time fixed in the annexed 
schedule of departures and arrivals; and so to carry until said 
schedule is altered by the authority of the Postmaster General of 
the United States, as hereinafter provided, and then to carry accord- 
ing to such altered schedule; and in all cases to carry said mail in 
preference to passengers and freight, and to their entire exclusion if 
its weight, bulk, or safety shall so require; and that they will carry 
the mail, upon demand, by any conveyance which said contractor 
regularly runs or is concerned in running on the route, beyond the 
number of trips above specified, in the same manner and subject to 
the same regulations as are herein provided touching regular trips. 

2d. To carry the mail in a safe and secure manner, free from wet 
or other injury, under a sufficient oil-cloth or bear-skin if carried on 
«a horse, and in a boot under the driver's seat if carried in a coach 
or other vehicle. : 

3d. To take the mail and every part thereof from, and deliver it 

and every part thereof at, each post office on the route, or that 
10 may hereafter be established on the route (or on any route that 

may hereafter be established and to which this contract may 
be extended as hereinafter provided), and into the post office at each 
end of the route, and into the post office, if one is there kept, at the 
place at which, the carrier stops for the night, and if no post office 
is there kept to lock it up in some secure place, at the risk of the 
contractor. 

They also undertake, covenant, and agree with the United States 
of America, and do bind themselves, jointly and severally, as afore- 
said, to be accountable and answerable in damages for the person to 
whom the said contractor shall commit the care and transportation 
of the mail and his careful and faithful performance of the obliga- 
tions assumed herein and those imposed by law; not to commit the 
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care or transportation of the mail to any person under sixteen years 
of age; to discharge any carrier of said mail whenever required so to 
do by the Postmaster General ; not to transmit, by themselves or either 
of them or either of their agents, or be concerned in transmitting com- 
mercial intelligence more rapidly than by mail; not tocarry otherwise 
than in the mail letters, packets, or newspapers which should go by 
mail, or convey or transport any person engaged In carrying letters, 
packets, or newspapers which should go by mail; to carry post- 
office blanks, mail locks and bags, and other postal supplies, and 
also the special agents of the Department, on the exhibition of their 
credentials, if a coach or other suitable conveyance is used, without 
additional charge; to collect quarterly, if required by the Postmaster 
General, of postmasters on the route, the balances due from them 
to the United States on their yguarterly returns, and faithfully to 
render an account thereof to the Postmaster General in the settle- 
ment of the quarterly accounts of said contractor, and to pay over 
to the Auditor of the Treasury for the Post Office Department, on 
the order of the Postmaster General, all balances remaining in his 
hands. 

Kor which services, when performed, the said George Allman, 
contractor, is to be paid by the United States the sum of four thou- 
sand four hundred and ninety doilars a year, to wit, quarterly, in 
the months of November, February, May, and August, through the 

postmasters on the route or otherwise, at the option of the 
1] Postmaster General; said pay to be subject, however, to be 

reduced or discontinued by the Postmaster General, as here- 
inafter stipulated, or to be suspended in case of delinquency. 

It is hereby stipulated and agreed by the said contractor and his 
sureties that the Postmaster General may discontinue or extend this 
contract, change the schedule and_ termini of the route, and alter, 
increase, decrease, or extend the service in accordance with law, he 
allowing a pro rata increase uf compensation for any additional serv- 
ice thereby required, or for increased speed, if the employment of 
additional stock or carriers is rendered necessary; and in case of de- 
crease, curtailment, or discontinuance of service, as a full indemnity 
to said contractor, one month’s extra pay on the amount of service 
(jispensed with and a pro rata compensation for the service retained : 
Provided, however, That in case of increased expedition the con- 

ractor, may upon timely notice, relinquish the contract. 

It is hereby also stipulated and agreed by the said contractor and 
his sureties as aforesaid that they shall forfeit— . 

1. The pay of a trip when it is not run, and, in addition, if no 
sufficient excuse for the failure is furnished, an amount not more 
than three times the pay of the trip. 

2. At least one-fourth of the pay of a trip when the running is 
so far behind time as to fail to make connection with a depending 
mail. 

3. For violating any of the foregoing provisions touching the 
transmission of commercial intelligence more rapidly than by mail, 
| or giving preference to passengers or freight over the mail or any 
| portion thereof, or for leaving the same for their accemmodation ; 
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or carrying, otherwise than in the mail, matter which should go by 
mail, or transporting persons engaged in so doing, with knowledge 
thereof, a penalty equa! to a quarter's pay. 

4. For violating any other provision of this contract touching the 
carriage of the mails, or the time and manner thereof, without a 
satisfactory explanation of the delinquency in due time to the Post- 
master General, a penalty in his discretion. That these forfeitures 

may be increased into penalties of a higher amount, in the 
12 discretion of the Postmaster General, according to the nature 

or frequency of the failure and the importance of the mail: 
Provided, That, except as herein otherwise specified and except as 
provided by law, no penalty shall exceed three times the pay of a 
trip in each case. 

And it is hereby further stipulated and agreed by the said con- 
tractor and his sureties that the Postmaster General may arnul the 
contract for repeated failures; for violating the postal laws; for dis- 
obeying the instructions of the Post Office Department; for refusing 
to discharge a carrier when required by the Department; for trans- 
mitting commercial intelligence or matter which should go by mail 
contrary to the stipulations herein; for transporting persons so en- 
gaged as aforesaid; whenever the contractor shall become a _ post- 
master, assistant postmaster, or member of Congress, and whenever, 
in the opinion of the Postmaster General, the service cannot be safely 
continued, the revenues collected, or the laws maintained on the 
road or roads herein. 

And it is hereby further stipulated and agreed that such annul- 
ment shall not impair the right to claim damages from said con- 
tractor and his sureties under this contract; but such damages 
may, for the purpose of set-off or counter-claim in the settlement of 
any claim of said contractor or his sureties against the United States, 
whether arising under this contract or otherwise, be assessed and 
liquidated by the Auditor of the Treasury for the Post Office Depart- 
ment. 

And it is hereby stipulated and agreed by the said contractor 
and his sureties that this contract may, in the discretion of the 
Postmaster General, be continued in force beyond its express terms 
for a period not exceeding six months, until a new contract with 
the same or other contractors shall be made by the Postmaster 
General. 

And this contract shall, in all its parts, be subject to the terms and 
requirements of the act of Congress, approved April twenty-first, one 
thousand eight hundred and eight, entitled “An act concerning 
public contracts,” and of the act of Congress, approved June eighth, 
one thousand eight hundred and seventy-two, entitled “An act to 
revise, consolidate, and amend the statutes relating to the Post Office 


Department.” 
* etre * * ** * 


13 I1.-——General Demurrer. Filed Feb’y 26, 1885. 


And the said defendants, by their Attorney General, say that the 
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petition in this cause does not allege facts sufficient to constitute a 
cause of action. 
THOMAS SIMONS, 
Assistant Att’y General. 


I{l.—Argument and Submission on Demurrer. 


At a Court of Claims held in the city of Washington on the 13th 
day of April, A. D. 1885, in the cause aforesaid, the demurrer to the 
petition herein was argued by Mr. Blair, for the defendants, for the 
demurrer, and Mr. W illard opposed, and submitted. 


14 l1V.—Demurrer Sustained. 


At a Court of Claims held in the city of Washington on the 27th 
day of April, A. D.1885,in the cause aforesaid, the Chief Justice an- 
nounced the decision of the Court, and it was ordered that the de- 
murrer of the defendants to the claimant’s petition be sustained. 


V.—dJudgment Dismissing Petition. 


At a Court of Claims held in the city of Washington on the 26th 
day of October, A. D. 1885, the demurrer of tue defendants, in the 
cause aforesaid, to the claimant’s petition having been heretofore 
sustained, upon the statement of counsel for the ciaimant that leave 
to amend will not be asked, it was ordered that the petition of the 
said claimant, George Allman, be dismissed. 


(The Court filed no opinion in this case. 
JOHN RANDOLPH, 
Ass’t CVk C't of Claims.) 


15 VI.—Application of Claimant jor and Allowance of Appeal. 


(JEORGE ALLMAN 
78. No. 14533. 
Tue UNITED STATES. 


From the judgment rendered in the above-entitled cause, on the 
twenty-sixth day of October, A. D. 1885, in favor of the defendants, 
the claimant, by Samuel M. Lake, his attorney, on the 2lst day of 
January, A. D. 1886, makes application for and gives notice of an 
appeal to the Supreme Court of the United States. 


* 


} SAM. M. LAKE, 
Att'y for Claimant. 


Filed January 21, 1886. 


And now, to wit, January 21, 1886, it is ordered by the Court that 


the appeal be allowed as prayed for. 
2—214 
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In the Court of Claims. 


ALLMAN 


is 


Tuk UNITED STATES. | 


CrEORGE 


» No. 14535. 


I, John Randolph, assistant clerk of the Court of Claims, do 
hereby certify that the foregoing are true transcripts of the plead- 
ings in the above-entitled cause, of the jadgment of the court sus- 
taining the demurrer and dismissing the petition, of the application 
of the claimant for an allowance of appeal to the Supreme Court of 
the United States and the allowance of same. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of sald Court of Claims this 22nd day of January, A. D. 
1886. | ; 

[Seal Court of Claims. ] 
JOHN RANDOLPH, 
Asst Clerk Court of Claims. 
Kndorsed on cover: Court of Claims. No. 214. 
appellant, vs. The United States. 


George Allman, 


Filed January 22, 1886. 
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pensation for any additional service thereby required, or for 
increase of speed if the employment of additional stock or car- 
riers is rendered necessary.” 

Subsequent to the execution of these contracts, and while the 
service under them was being rendered, the Postmaster-General 
increased both the number of trips per week and the speed 
required in both, raising the number of trips in each to seven, 
and materially shortening the time of transportation. By the 
orders effecting these changes there was allowed for increased 
speed additional sums as follows: On route No. 46,210, 
$2,619.16 per annum, and on route No. 46,211, $2,446.50 
per annum. Upon the issuing of the orders increasing the 
speed and fixing the allowances therefor, it was the right of the 
appellant under the contracts (record, p. 7,) to relinquish such 
contracts if dissatisfied with the allowances therefor, but 
being satisfied with the sums thus allowed he continued the 
service. As to the allowance for expedition under both ‘con- 
tracts the petition states that the sums allowed were less than 
the pro rata amount demanded by the increase of the stock and 
carriers rendered necessary, and the demurrer admits this fact. 

Subsequent to the order reducing the time of transportation 
on route 46,210 the number of trips per week was reduced to 
six, that number remaining until the end of the contract, 
together with the seven trips ordered on route No. 46,211. 

The claims growing out of the reduction of the allowance for 
increased expedition are two in number, one of which is for 
a balance of the one month's extra pay withheld upon the dis- 
continuance of one of the trips on route No. 46,210, and the 
‘other is for the difference growing out of the diminished allow- 
ance for expedition for that part of the service that was con- 
tinued to the end of the term. Both of these claims depend 
upon the construction of the act of 1880 already referred to. 

Another claim was for sums of money withheld upon the 
alleged ground that delinquencies had occurred on the part of 
the claimant, for which penalties were imposed equal to the 
sums withheld. The petition avers that no delays in the trans- 
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portation and delivery of the mails occurred but such as arose 
from unavoidable obstructions occasioned by storms rendering 
the roads impassable, and that every trip was made and every 
mail cartied to its proper destination as soon as such obstruc- 
tions could by diligence be overcome. The petition also denies 
the existence of negligence on the part of the claimant, and 
these facts are admitted by the demurrer. 

As it regards the allowance for expedition the only question 
is, Whether the act of 1880, in referring to the compensation 
provided by the contracts as the means of estimating the 
allowance for expedition, referred to it as a rate or as an aggre- 
gate sum. ‘The act fixes the standard by which the allowance 
is to be limited as “a rate of pay not exceeding 50 per centum 
upon the contract as originally let.” It does not say upon the 
contract price, so as to make a specified sum the means of 
measure, but it refers to the “rate of pay” upon the contract, 
thus bringing the whole scope and purpose of the contract into 
consideration ; the omission of a reference to price points to the 
conclusion just stated. The nature of the contract peecluded 
the fixing of a specific sum as the compensation of the contractor, 
as the extent of the service to be performed was left wholly 
with the Postmaster-General, and the contract expressly pro- 
vides that all iucrease of service shall be at the rate prescribed 
by it. As it regards the extent of the service that should be 
performed under it the contract simply furnishes a rate of com- 
pensation, and the act referring’ to the contract as a whole 
should be construed in the same manner. 

The nature of the authority reserved by the Postmaster- 
General renders the construction that has been indicated the 


only possible construction. The nature of this authority is - 


illustrated in the instance of the contract on route No. 46,211, 
in which case the number of trips was increased from one to 
seven. The contract in that case gives the compensation for a 
service of one trip per week, with authority to the Postmaster- 
General to increase the number of trips indefinitely. The 
contention of the Government as affecting that route is, that 
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under the operation of the act, while the Postmaster-General 
might increase the number of trips indefinitely, as he did in 
fact by increasing it from one to seven, and might require the 
mails to be expedited on all such trips, yet that he had no 
power to allow for the increased expedition more than 50 per 
cent. of the original contract price for a single weekly trip. It 
cannot be that the act intended any such manifest injustice, and 
this Court cannot with propriety ascribe any such intention to 
the purpose of the act. 

Whether this question is viewed from the standpoint of 
technical construction or with the larger purpose of eflectuating 
a reasonable and just intention fairly witain the language of 
the act, the same conclusion must be reached, and that conclu- 
sion supports the contention of the appellant, and must lead to 
the reversal of the judgment of the Court of Claims. 

The impropriety of allowing cases that have once been finally 
decided in a Department to be reopened upon an altered view 
of the construction of a law has been fully recognized. But here 
is a case in which a statute has been construed, a contract let 
and accepted by the contractor upon the basis of that construc- 
tion, and where the construction of such statute is changed 
after large services have been performed under it, and such a 
reduction made from the compensation that had it been stipula- 
ted at the time when the contractor had a right to relinquish 
the contract, he most certainly would have done so rather than 
undertake a ruinous duty. 

The part of the appellant’s claim that relates to the deduc- 
tions made for alleged delays in the transportation of the mails 
arises under paragraph XXII of the petition, (record, p. 4.) 

The question as there presented is whether delays in the 
performance of trips occasioned by natural causes beyond the 
control of the contractor, and without negligence on his part, 
and where the trip is in fact performed, though not in schedule 
time, are to be regarded as delinquencies for which penalties 
can be imposed by the Postmaster-General. What the effect of - 
such delays is, where failures to connect with a depending mail 
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are involved, is not open to consideration in the present case, 
but is a matter that could be raised by an issue of fact upon the 
petition. The important question desired to be brought into 
discussion under the petition and demurrer is, whether the 
contract is to be regarded as an absolute engagement to trans- 
port the mails upon schedule time, independent of the question 
of delays causing a failure to connect with depending mails. 
Our contention is that the contract having prescribed the 
penalty for delays, which is limited to the case of failure to 
connect with a depending mail, the whole subject of the con- 
sequences of delays where the trip is actually performed is 
exhaustively treated, and that the case of delay cannot be 
brought under the 4th clause of that part of the contract that 
provides for the case of violations of the contract, (record, p. 8,) 
as the term “other” excludes all that had previously been treated 
in the first, second and third clauses. The fourth clause does 
not define what are to be regarded as violations of the contract, 
but merely affords penalties in case of such violations, and 
therefore we must look elsewhere in the contract to ascertain 
what are to be regarded as violations of its provisions, The 
duty of the contractor, as it regards the time of performing, 1s 
fixed in the first paragraph of the contract by the general 
terms “using therefor such means as may be necessary, to trans- 
port the whole of the mail whatever may be its size, weight, or 
increase during the term of this contract and within the time 
fixed in the annexed schedule of departures and arrivals.” If 
these words are to be read as importing an engagement to pos- 
sess and apply such means of carriage as shall be sufficient to 
overcome any difficulty whatever that may be encountered, 
whether arising from the action of the elements or public 
enemies, then it may be said that to fail to convey the mails to 
their destination in schedule time is in itself a violation of the 
contract. It is submitted that this is not a reasonable construc- 
tion of the language used, for that would be engaging to do an 
impossibility, but that the reasonable construction is that the 
contractor should provide himself with a plant sufficient to per- 
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form what he engaged LO perform under circumstances reason- 


ably likely to occur. If this is the true construction of the 
contract then the duty enforced by it was performed, for so the 
petition alleges, and thet fact is admitted by the demurrer. 
We do not dispute the proposition that if the contractor ts 
guilty of negligence a liability in some form arises, but negh 
PCnCce 1S excluded from the Case DY the denials of the petition 
admitted by the demurrer. That the sense of the terms used 
‘ AS Just stated satisfies then Import cannot be doubted, and no 
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uch penalties are limited to the cases of failure to connect with 
depending mail. 
We submit that the judement of the Court of Claims is ‘ 
Crroneous, and should De reversed 
sam. M, Lake, 
A. J. WILLARD, Attorney for Claimant. 
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There are three causes of action stated in the petition. 
The first is embraced in paragraphs I to IX, and may 
be stated as follows: 

Claimant was awarded a contract for the transporta- 
tion of the mails of the United States upon route num- 
bered 46210, said mails to be transported six times in 
each week during the continuance of said contract, mak- 
ing six trips each week, the time of transportation be- 
tween termini being thirty-six hours; said contract to 
continue for four years from July 1, 1878,to Julyl1, 1882 ; 
contractor to be paid the annual sum of $4,490 (Tr., p. 1). 

On February 21, 1881, by direction of the Postmaster- 
General, service was increased one additional trip a week 
and the contractor was allowed an additional sum of 

19241 
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$748.33 per annum, being a pro rata increase of compen- 
sation computed according to the contract. (Tr., p. 1.) 

On February 21, 1881, by the same order, above re- 
ferred to, the Postmaster-General reduced the running 
time between the termini from thirty-six to twenty-eight 
hours and allowed to the contractor the annual sum of 
$2,619.16, for additionai pay for said reduction, which 
increased compensation was computed upon the original 
contract allowance plus the amount allowed for the addi- 
tional trip. (Tr., p. 1.) 

On August 1, 1881, this above mentioned order of 
February 21, 1881, was modified by the Postmaster-Gen- 
eral, who directed that the amount allowed for expedited 
service should be computed upon the original contract 
allowance, instead of upon the amount of that allow- 
ance increased by the sum given for the additional trip. 

On October 10, 1881, the additional trip was taker. off ; 
and the Postmaster-General directed that the sum before 
allowed for the additional trip, $748.33, should be de- 
ducted from the annual pay; and further directed that 
one month’s extra pay computed upon the annual sum of 
$748.33 should be allowed the contractor on account of 
the decrease of service. 

The modification of August 1, 1881, deprived the con- 
tractor of the benefits of so much of the order of Febru- 
ary 21,1881, asextended to the 50 per cent. of the $748.33 
per annum, compensation for the additional trip from 
February 21, 1881, until that trip was abolished, October 
10,1881, and also of the 50 per cent. of the one month’s 
extra pay. 
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The second cause of action is embraced in paragraphs 
X to XXI of the petition and it may be stated as fol- 
lows: 

In the year 1878 claimant was awarded another con- 
tract for the transportation of the mails upon route num- 
bered 46211, said mails to be transported once a week 
during the continuance of said contract, making one trip 
each week, time of transportation between termini being 
fixed at thirty-four hours; said contract to continue for 
four years from July 1, 1878, to July 1, 1882; contractor 
to be paid the annual sum of $699. 

On December i, 1878, by direction of the Postmaster- 
General, service was increased one additional trip per 
week, and the contractor was allowed an additional sum 
of $699 per annum, being a pro rata increase of compen- 
sation computed upon the rate of compensation fixed by 
the contract. (Tr., p. 3.) 

On January 1, 1881, by direction of the Postmaster- 
General, service was increased another additional trip a 
week, and thecontractor was allowed the further additional 
sum of $699 per annum. 

On March 1, 1881, by direction of the Postmaster- 
General, service was increased four trips per week, and 
the contractor was allowed the further additional sum of 
$2,796 per annum, which was the pro rata increase of 
compensation. (Tr., p. 3.) 

By this same last-mentioned order the running time 
between the termini mentioned in this contract was re- 
duced from thirty-four to eighteen hours, and the con- 
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tractor allowed the annual sum of $2,446.50 as additional 
pay for said reduction, which increased compensation was 
computed upon the original contract allowance plus the 
amounts allowed for the additional trips. 

On August 1, 1881, the order providing for additional 
pay for expedited service was modified by the Postmaster- 
General, who directed that this amount should be com- 
puted upon the original contract allowance instead of upon 
the amount of that allowance increased by the sums given 
for the additional trips. This modification deprived the 
contractor of the 50 per cent. allowed for expedition upon 
all sums except the amount for the one trip per week stated 
in the contract as originally drawn. 


The claim of the petitioner in each of these causes of 


action is for the difference between the amount alluwed for 
expedited service as computed at 50 per cent. of the ag- 
gregate of the original contract price and the sumsallowed 
for additional trips, on the one hand, and the amount com- 
puted at 50 per cent. of the compensation named in the 
original contract, on the other. In the first cause is also 
included 50 per cent. of the one month’s extra pay, which 
was withheld by the Postmaster-General. 


ITI. 


The petition was demurred to, and the statements above 
made are of course the statements of the petition (Tr. pp. 
1-5). The first allowances by the Postmaster-General 
were all made after the passage of the act of April 7, 
1880, an act to provide for a deficiency in the appropria- 
tions for the transportation of the mails on star routes for 
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the fiscal year ending June 30, 1880, and for other pur- 
poses (21 Stat., 71). The modifications and. corrections 
made by him in the orders of August 1, 1881, were made 
to comply with the following provision of that statute : 

Sec. 2. That the further sum of one hundred thou- 
sand dollars be and the same is hereby appropriated 
as aforesaid, to enable the Postmaster-General to 
vlace new service as authorized by law: 

Provided, That the Postmaster-General shall not 
hereafter have the power to expedite the service un- 
der any contract either now existing or hereafter 
given to a rate of pay exceeding fifty per centum 
upon the contract as originally let. 

The Attorney-General, in interpreting this statute, gave 
the following opinion : 


DEPARTMENT OF JUSTICE, 
Washington, July 20, 1881. 
Hon. THomas L. JAMES, 
Postmaster- General : 

Sir: Referring to sections 3960 and 3961 of the 
Revised Statutes, yours of the 6th ultimo. asks 
whether the act of April 7, 1880, limits an allowance 
for expedition in carrying the mails to an ‘amount 
not exceeding 50 per cent. upon the original com- 
pensation expressed in the contract, or to such con- 
tract price as increased’ by an additional allowance 
for increased service ordered under Revised Statutes, 
section 3960. 

I understand increase of service mentioned in Re- 
vised Statutes, section 3960, to mean an additional 
number of trips above that originally con tracted for, 
and expedited service to mean a speedier performance 
of each trip than was originally stipulated for. 


~~ 
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Revised Statutes, section 3960, relating to increase 
of service, reads as follows : 


“ Compensation for additional service in carrying 
the mail shall not be in excess of the exact propor- 
tion which the original compensation bears to the 
original service, and when any such additional serv- 
ice is ordered, the sum to be allowed therefor shall 
be expressed in the order and entered upon the books 
of the Department ; and no compensation shall be 
paid for additional regular service rendered before 
the issue of such order.” 


The next section (3961), as to expediting service, 
reads thus: 


“ No extra allowance shall be made for any in- 
crease of expedition in carrying the mail unless 
thereby the employment of additional stock and car- 
riers is made necessary, and in such case the addi- 
tional compensation. shall bear no greater proportion 
to the additional stock and carriers necessarily em- 
ployed than the compensation in the original contract 
bears to the stock and carriers necessarily employed 
in its execution.” 


The second section of the act approved April 7, 
1880, C. 48, contained this proviso : 

“ Provided that the Postmaster-General shall not 
hereafter have the power to expedite the service under 
any contract, either now existing or hereafter given, 
to a rate of pay exceeding fifty per centum upon the 
contract as originally let.” (21 Stats., 72.) 


The language of the proviso to the act of April 7, 
i880, is entirely unambiguous. It limits the power 
of the Postmaster-General to pay for expedition to 
“fifty per centum of the contract as originally let.” 
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The original letting, and not any subsequent in- 
vrease of service and pay, is made the standard of 
limitation. To set up any subsequent increase of 
the original letting as such limitation would defeat 
the very purpose of the statute. 


Tor instance, under this provision, not more than 
$500 additional can be paid to expedite the service 
under a contract originally let for weekly trips at 
$1,000 per annum. If this service should be in- 
creased to daily trips, with a proportionate increase 
of compensation, such compensation would be $7,000 
per annum. If, then, such increased service could 
be expedited to the extent of 50 per cent. of the in- 
creased sum, the sum allowed for expedition would 
be 350 per cent. of the rate of pay upon the contract 
as originally let, instead of but 50 per cent. of that 
sum, the limit declared in the proviso to the act of 
Congress of April 7, 1880. 

Very respectfully, your obedient servant, 
WayYNE MACVEAGH, 
Attorney-General. 


Ey. 

The third cause of action is in paragraphs X XII and 
XXIII of the petition, and is as follows: 

During the times of these -contracts the Postmaster- 
General made certain deductions from the sums due to the 
contractor because he had failed to cause the mails to be 
carried between the termini of the routes in the times 
fixed for that purpose by the orders of the Postmaster- 
General, and the petitioner claims that any and all de- 
lays were caused by unavoidable obstructions occasioned 
by storms, rendering the post-roads impassable, and that 


every mail Was carried to its proper destination as SOOn as 


such obstructions could be overcome, and that no trip 
was left unperformed. (Tr., pp., 4, 5.) 

The contractor covenanted to carry the mails with cer- 
tainty, celerity, and security * * ™* during the term 
of this contract, and within the time fixed in the annexed 
schedule of departures and arrivals ; and so to carry until 
said schedule is altered by the authority of the Post- 
master-General of the United States, as hereinaiter pro- 
vided, and then to carry according to such «altered sched- 
ule. It was also stipulated and agreed by the contractor 
and his sureties that they should forfeit (among others) : 

At least one-fourth of the pay of a trip when the 
running is so far behind time as to fail to make con- 
nection with a depending mail. 

And, 
, lor violating any other provis- 

ion of this contract touching the earriage of the 
mails or the time and manner thereof, without a 
satisfactory explanation of the delinquency in due 
time to the Postmaster-General, a penalty in his dis- 
eretion (Tr. pp. O-—S). 

The Postmaster-General made the deductions by virtue 
of the power vested in him by the statutes and fully 
recognized in this contract. There can be ‘no serious 
contention against his authority.” (Chicago Railway 
Company v. United States, 127 U.S... 406-407.) 

The petition was properly dismissed. 

Respectfully submitted. 

Roperr A. Howarp, 


Assistant Attorney-General. 
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that she falsely and fraudulently pretends that she was duly married 
to your orator on or about the 25 day of August,anno Domini 1880, 
at the city and county of San Francisco, State of California; that 
she pretends that while said marriage was not solemnized by any 
justice of the supreme court, judge of the superior court, justice of 
the peace, priest, or minister of the gospel of any denomination, yet 
that your orator and the said defendant, Sarah Althea Hill, did, 
on the day and year last aforesaid and at the place aforesaid, 

jointly make in writing a declaration of marriage, substan - 
.3 tially showing the names, ages, and residences, respectively, 

of your orator and the said Sarah Althea Hill,and did in the 
same writing jointly do and perform all and singular the acts re- 
quired by section 76 of the Civil Code of the State of California, con- 
tained in part ITT, title I, chapter I, article II, of said code, to constitute 
a marriage between them, and thereby became and have ever since 
been and now are husband and wife according to the law of the 
State of California. 


IV. 


And your orator further shows that all and singular the said pub- 
lic and private claims, representations, and pretenses of the said 
Sarah Althea Hill were and are wholly and maliciously false and 
untrue, and the same have at all times been and now are falsely 
and maliciously made by her f... the purpose of injuring your orator 
in his property, his business, and his social relations; for the purpose 
of obtaining credit by the use of the name of your orator with 
merchants and others, and thereby compelling your orator to 
maintain her, and for the purpose of harassing your orator into the 
payment of large sums of money to quiet her said false pretensions, 
and for purpose of harassing and injuring your orator’s estate 
and his true heirs-at-law and next of kin in the event of his 
death, and of compelling his heirs at law and legatees to pay her 
large sums of money to quiet her said false and fraudulent claims 
and pretensions; and your orator further shows that the defendant, 
the said Sarah Althea Hill, is not and never was the wife of your 
orator by a solemnization of marriage, contract, declaration in writ- 
ing, or otherwise; that she was not duly or at all married to your 
orator on the 25th day of August, 1880, or at any other time, at the 
city and county of San Francisco, State of California, or elsewhere, by 
solemnization of marriage, contract, or declaration of marriage, or at 
all; that your orator and the said defendant, the said Sarah Althea 
Hill, did not on the day and year alleged or any other time, at the 

place alleged or elsewhere jointly or otherwise make in writ- 
4 ing or otherwise the said alleged declaration of marriage, sub- 

stantially or at all showing the facts by her alleged, and espe- 
cially the facts required to be shown By their joint declaration, as 
required by the said section 75 of the said Civil Code of the State of 
California, or any other facts tending or pretending to be in compli- 
anee with said section; all of which the said defendant, Sarah Al- 
thea Hill, then well knew and now well knows. : 
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FREDERICK W. SHARON, EXECUTOR, 


V. 


And your orator further shows that the said Sarah Althea Hill 
claims to have now in her possession a declaration of marriage in 
writing, jointly made and executed by your orator and herself, bear- 
ing date August 25th, 1880, and that the same is in substantial com- 
pliance with the provisions of section 75 of the Civil Code of the 
State of California; and your orator shows that if the said Sarah 
Althea Hill has in her possession such an instrument, the same is 
false, forged, and counterfeited, so far as your orator is concerned; 
that he never, either on the day of the date of said alleged joint 
declaration of marriage or at any other time, made or executed such 
document or declaration, and never knew or heard of the same until 
within one month last past; that your orator has never been shown 
or had an inspection of said alleged joint declaration of marriage, 
but he is informed that the same is substantially in the words and 
figures following: 


“In the city and county of San Francisco, State of California, on 
the 25th day of August, 1880, I, Sarah Althea Hill, of the said city 
and county of San Francisco, Cal., aged twenty-seven years, do here, 
in the presence of Almighty God, take Senator William Sharon, of 
the State of Nevada, to be my lawful and wedded husband, and do 
hereby acknowledge and declare myself to be the wife of Senator 
William Sharon, of the State of Nevada. 

“ (Signed) SARAH ALTHEA HILL. 


‘san Francisco, Ca!., August 25, 1880.” 


5 “I agree not to make known the contents of this paper or 
its existence for two years, unless Mr. Sharon himself sees fit 
to make it known. 


“ (Signed) Ss. A. BILL.” 


“In the city and county of San Francisco, State of California, on 
the 25th day of August, 1880, I, Senator William Sharon, of the State 
of Nevada, age 60 vears, do here, in the presence of Almighty God, 
take Sarah Althea Hill, of the citv of San Francisco, to be my lawful 
and wedded wife, and do hereby acknowledge myself t® be the hus- 
band of Sarah Althea Hill. 

“ (Signed) WILLIAM SHARON, : 
“Of Nevada. 
“August 25, 1880.” 


Your orator further shows that said instrument in all its parts, so 
far as the same purports to be a declaration of marriage by your 
orator with said Sarah Althea Hilf is false, forged, counterfeit, and 
fraudulent; that he never made or signed the same or any part 
thereof, and the same is null and void as against him and ought in 
equity and good conscience to be so declared, and ordered to be de- 
livered up, to be annulled and cancelled. 
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VI. 


All of which actions, pretensions, and claims are contrary to equity 
and good conscience, and tend to the manifest injury and wrong of 
your orator in the premises. 


VIL. 


In consideration whereof, and forasmuch as your orator is with- 
out remedy in the premises at common law and cannot have ade- 
quate relief except in a court of equity, where matters of this sort are 
properly cognizable and relievable, to the end that the said Sarah 
Althea Hill may, according to the best and utmost of her knowledge, 

full and perfect and distinct answer make to all and singular 
6 the matters aforesaid, and that as fully and particular- as if 

the same were repeated and she thereunto distinctly interro- 
rated, your orator hereby waiving an answer upon oath; and that 
it be adjudged and decreed that the said Sarah Althea Hill is not 
and never was the wife of your orator; that your orator and the said 
Sarah Althea Hill did not, as is by her alleged and represented or 
otherwise or at all, make the said joint declaration of marriage or 
any marriage between them, and that the said defendant, Sarah 
Althea Hill, be perpetually enjoined and restrained from making 
said allegations, representations, and pretensions of marriage with 
your orator, and that said false, fraudulent, forged, and counterfeited 
contract or joint declaration of marriage between your orator and 
said Sarah Althea Hill may be decreed and adjudged so to be, and 
to be delivered up to be cancelled and annulled according to the 
“rohegte of courts of equity in like cases, and that your orator may 
ave such further and other relief in the premises as to your honors 
may seem meet and the nature and justice of the case may require— 

And may it please your honors to grant unto your orator the writ 
of subpoena to be directed to the said Sarah Althea Hill, thereby 
commanding her, at a certain day to be therein limited, personally to 
be and appear before this honorable court, and then and there full, 
true, direct, and perfect answer make to all and singular the prem- 
ises; and, further, to stand to, perform, and abide such further order, 
direction, and decree therein as to the court may seem meet, and 
that your orator may have the writ of injunction against the said 
defendant in the premises, and according to the prayer of your orator. 


And your orator will ever pray, ete. 
W. H. L. BARNES, 


Solicitor for Complainant. 
W. T. WALLACE, Of Counsel. 


UNITED STATES OF AMERICA, | m 
° . ~ . . 58 - 
District of California, j 
7 William Sharon, being duly sworn, deposes and says that 
he is the above-named complainant; that he has read the 
foregoing bill of complaint and knows the contents thereof; that 
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the said bill of complaint is true, of his own knowledge, except as 
to the matters which are therein stated on his information or be- 
lief, and that as to those matters that he believes it to be true. 

WM. SHARON. 


Subscribed and sworn to before me this 3d day of October, A. D. 
1883. 
[SEAL. | C. H. JACKSON, 


Notary Public. 
Endorsed: Filed October 3d, 1883. L. 5S. B. Sawyer, clerk. 


Subpoena. 


Unrtrep STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of 
California. In Equity. 


The President of the United States of America to Sarah Althea Hill, 

Greeting : 

You are hereby commanded that you be and appear in said cir- 
cuit eourt of the United States aforesaid, at the court-room in San 
Francisco, on the fifth day of November, A. D. 1883, to answer a 
bill of complaint exhibited against you in said court by William 
Sharon, who is a citizen. of the State of Nevada, and to do and re- 
ceive what the said court shall have considered in that behalf; 
and this you are not to omit, under the penalty of five thousand 
dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 3d day of October, in the 
year of our Lord one thousand eight hundred and eighty-three, and 


of our Independence the 108th. 
[SEAL. | L. 8. B. SAWYER, Clerk. 


s 


Memorandum Pursuant to Rule 12, Supreme Court U. 8. 


You are hereby required to enter your appearance in the 
8 above suit, on or before the first Monday of November next, at 
the clerk’s office of said court pursuant to said bill; other- 
wise the said bill will be taken pro confesso. | 
L. S. B. SAWYER, Clerk. 


(Endorsed.) 


Unitep Srates MARSHAL’s OFFIce, 
District oF CALIFORNIA. 


I hereby certify that I received the within writ on the 3d day of ' 
Oct., 1883, and personally served the same on the 5th day of Oct., 
1883, by delivering to and leaving with Sarah Althea Hill, said de- 
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fendant named therein, personally, at the city and county of San 
Francisco, in said district, an attested copy thereof. 
M. M. DREW, 

U. 8. Marshal. 


Filed October 8, 1883. 
L. S. B. SAWYER, Clerk. 


Demurrer. 


In the Circuit Court of the United States, 9th Circuit, District of 
California. 


WILLIAM SHARON, Plaintiff, 
vs. 
SARAH ALTHEA Hinz, Defendant. 


The defendant, Sarah Althea Sharon, sued herein under the name 
of Sarah Althea Hill, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in the said complainant’s 
bill to be true in such manner and form as the same are therein set 
forth, demurs thereto, and for cause of demurrer showeth that 
the said bill does not contain any matter of equity whereon the 
court can ground any decree or give to the complainant any relief 
against this defendant. 

Wherefore the defendant humbly demands the judgment of this 

honorable court whether she shall be compelled to make any 
9 further or other answer to the said bill, and prays to be hence 
dismissed with her reasonable costs in this behalf most 


wrongfully sustained. 
TYLER & TYLER, 
Solicitors for Defendant. 


We, the undersigned, counsellors of this court, certify that in our 
opinion the foregoing demurrer is well founded in law. 
TYLER & TYLER, 
Solicitors for Defendant. 


(Endorsed :) Service of copy of within adinitted this lst day of 
December, A. D. 1883. W. H. I.. Barnes, solicitor for pl’ff. Filed - 
December 3d,1883. L.S. B. Sawyer, clerk. 


At a stated term, to wit, the February term, A. D. 1884, of the 
circuit court of the United States of America of the ninth judicial 
circuit in and for the district of California, held at the court-room, 
in the city and county of San Francisco, on Monday, the third day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-four. 

Present: The Honorable Lorenzo Sawyer, circuit judge; the Hon- 
orable George M. Sabin, U.S. district judge, Nevada. 
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Order Overruling Demurrer. 


WILLIAM SHARON 
v8. No. 3138. 
SarRAH A. HI. 


This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the demurrer to the bill of complaint 
herein, having been duly considered, it is ordered that said de- 
murrer be, and the same hereby is, overruled, with leave to the 
defendant to answer herein on or before the next rule day on pay- 

ment of twenty dollars. 
10 I hereby certify that the foregoing is a full, true, and cor- 
rect copy of an order made and entered jn the above-entitled 
cause. 

Attest my hand and the seal of said circuit court this 15th day of 

January, 1886. 
[SEAL. | L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, Deputy Clerk. 


Plea in Abatement. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


WitiiaM SHARON, Plaintiff, vs. Saran A. Hiiy, Defendant. 


Now comes defendant, Sarah A. Sharon, sued herein under the 
name of Sarah A. Hill, by Tyler & Tyler, her solicitors, and pleads 
judgment of the said writ and declaration, because she says that 
heretofore, to wit, on the first day of November, 1883, this defendant 
brought an action against the plaintiff herein in the superior court 
of the city and county of San Francisco, State of California, depart- 
ment No. 3, said action being numbered 11051 on the files of said 
court, and entitled Sarah Althea Sharon, plaintiff, vs. Wm. Sharon, 
defendant; that the wig cup in said above-mentioned action al- 
leged in substance that the plaintiff and defendant were husband 
and wife, and that they bad become such by virtue of a certain 
declaration of marriage, dated August 25th, 1880, which said decla- 
ration of marriage was signed and executed by said plaintiff and 
defendant in substantial compliance with section 75 of the Civil Code 
of the State of California. 

That thereafter and until the month of November, 1881, or there- 
abouts, the said plaintiff and defendant had lived and cohabited 

together as husband and wife. 
11 That said complaint prayed for a divorce from said defend- 
ant, Wm. Sharon, on the ground of defendant’s adultery and 
desertion. ' 

That on the 10th day of November, 1883, said defendant, Wm. 
Sharon, by his attorney, W. H. L. Barnes, Esq., filed an answer in 
said cause denying that said plaintiff and defendant were husband 
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and wife, and in which he alleged that the said declaration of 
marriage had never been signed or executed by said defendant, and 
: in said answer said defendant prayed for affirmative relief on said 
last-mentioned ground, said complaint and answer being duly veri- 
| fied. 
| That thereafter, to wit,on or about the 20th day of November, 
: 1883, the said defendant, Wm. Sharon, filed his certain petition and 
| bond in said superior court of the city and county of San Francisco, 
| State of California, alleging in said petition that he, the said defend- 

ant, was a citizen of the State of Nevada; and thereafter, to wit, on € 

the 24th day of November, 1583, a certified copy of the record in 

said action was duly entered in the circuit court, ninth circuit, dis- 

trict of California, thereby duly removing said action to said circuit 

court, on the ground as stated in said petition. 

That said action wis thereupon placed upon the equity calendar 

of this honorable circuit court and duly set down for trial for the 
| January term thereof. 
| That thereafter, on or about the 3lst day of December, 1883, a 
stipulation was filed in this honorable court and signed by the re- : 
spective parties hereto, agreeing that the said suit of Sharon vs. 
Sharon be remanded to the superior court of the city and county of 
San Francisco, State of California, from whence it came, and there- 
upon this honorable court made an order duly remanding and 
transferring the said action of Sharon vs. Sharon to said superior 
court, pursuant to said stipulation as aforesaid. 
That upon the 10th day of March, 1884, the trial of said action of 
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Sharon vs. Sharon was begun in the said superior court of said city Y 
and county,and said trial is now in progress. 
12 That the principal allegation in the declaration herein is 


that the said declaration or contract of marriage is false, 

fraudulent, and simulated, and that the said William Sharon never 
signed the same or any part thereof. 

That the only issue in said case of Sharon vs. Sharon, now on trial 
as aforesaid, is as to whether the plaintiff and defendant are or are . 
| not husband and wife, and in proof of said issue the plaintiff relies : 
mainly upon the said declaration, claiming the same to be a genuine 
contract and declaration of marriage between herself and the said 
William Sharon. 
| That said declaration of marriage has been admitted in evidence 
| by said superior court of said city and county, marked Plaintiff’s 
Exhibit No. 1, and is now under the direction and control of said - t 
court. 

This defendant further alleges and snows that this court has no | 
jurisdiction of the matters set forth in said writ and declaration 
herein, because the plaintiff, William Sharoti, is and has for more ; 
‘than three years last past been a resident and citizen of the State of 
California and, together with his family, has continuously resided 
in said State. ‘ 
Wherefore the defendant prays that the said writ and declaration 
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be quashed, and that she be hence dismissed with her costs in this 


behalf expended. : 
TYLER & TYLER, 
Solicitors for Defendant. 


We, the undersigned, counsellors of this court, certify that in our 
judgment the foregoing plea is well founded in law. 
TYLER & TYLER, 
Solicuors for Defendant. 
STateé OF CALIFORNIA, Ro rm 
City and County of San Francisco, § = 


Sarah A. Sharon, being first duly sworn, deposes and says that 
she is the defendant in the action above entitled ; that she has heard 
read the foregoing plea and knows the contents thereof ; that 
13 said plea is not interposed for delay, and is, as defendant is 
informed and believes, true in point of fact. 
SARAH A. SHARON. 


Subscribed and sworn to before me this 23d day of April, 1884. 
WM. G. BURKE, 
Deputy County Clerk. 


(Endorsed :) Service of the within plea is admitted this 24th day 
of April, 1884. W. H. L. Barnes, solicitor for plaintiff. Filed April 
24th, 1884. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


Replication to Plea. 


In the Circuit Court of the United States, Ninth Cireuit, District of 
California. In Equity. 


WILLIAM SHARON, Plaintiff, 
F v8. 
SARAH ALTHEA Hitt, Defendant. 


And the said plaintiff, as to said plea in abatement of the defend- 
ant by her nieghel saith that the plaintiff, by reason of anything by 
the said defendant in that plea alleged, ought not to be barred from 
having the relief demanded by him against the said defendant or 
from having judgment as prayed for in his bill of complaint, because 
he saith that the matters set forth in said plea do not constitute a 
judgment of piaintiff’s writ or declaration, and because it is net true 
that this court has no jurisdiction of the matters set forth in said 
writ and declaration, and because it is not true that the plaintiff, 
William Sharon, is or for more than three years last past has 
14 been a resident or citizen of the State of California or, to- 
gether with his family, has continuously resided in said 

State. 
Wherefore plaintiff prays that he may have the relief prayed for 


in his said bill of complaint. 
W. H. L. BARNES, 
Solicitor for Plaintiff. 
2—1462 
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(Endorsed :) Service of within replication hereby admitted by copy 
this 8d day of May, A. D. 1884. Tyler & Tyler, solicitors for de- 
fendant. Filed May 5th, 1884. L. S. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 


At a stated term, to wit, the July term, A. D. 1884, of the circuit 
court of the United States of America of the ninth judicial circuit in 
and for the district of California, held at the court-room, in the city 
and county of San Francisco, on Thursday, the 16th day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
four. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Adjudging Plea False and Overruling Same. 


WILLIAM SHARON 
v8. No. 3138. 
SARAH ALTHEA HILL. 


This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the plea to the jurisdiction of this court, 
having been duly considered, it is now here ordered that said plea 
be, and the same hereby is, adjudged false and is overuled, with 
costs, no testimony having been taken to support it, with leave to 
the defendant herein to answer to the merits within thirty days. 

I hereby certify that the foregoing is a full, true, and correct copy 

of an order wade and entered in the above-entitled cause. 
15 Attest my hand and the seal of said circuit court this 15 


day of January, 1886. 
L. S. B. SAWYER, Clerk, 
[SEAL. | By F. D. MONCTON, 
Deputy Clerk. 


Answer. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


WILLIAM SHARON, Plaintiff, vs. Saran A. Hirx, Defendant. 


Now comes the defendant, Sarah A.Sharon, falsely sued herein 
under the name of Sarah A. Hill, by Tyler & Tyler, her solicitors, 
and, answering the bill of complaint of the plaintiff herein— 

Denies and says that it is not true that the plaintiff has been for 
many years and is now an unmarried man. 

Denies and says it is not true that the plaintiff is a citizen of the 
State of Nevada, but alleges that the plaintiff is and for more than 
three years last past has been a citizen and resident of the State of 
California. | 

The defendant denies and says it is not true that the plaintiff has 
never been the husband of any other person but Maria Ann Sharon. 
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Denies and says it is not true that at the time of filing plaintiffs 


bill of complaint herein the defendant was an unmarried woman. 


The defendaut denies and says it is not true that she bas ever 
falsely or fraudulently pretended that she was married to plaintiff 
on the 25th day of August, 1880, or at any other time, but she ad- 
mits that for more than fifteen months last past this defendant has 

at all times and places, in public and private, in the news- 
16 papers, in the grand jury room, in the civil and criminal 

courts of the city and county of San Francisco and elsewhere, 
asserted and insisted that she was and ever since the 25th day of 
August, 1880, had been the legal and lawful wife of said plaintiff. 

Defendant denies and says it is not true that the claims of this de- 
fendant are wholly or at all false, and denies and says it is not true 
that said claims were made for any other purpose but that of obtain- 
ing the recognition and support justly due to this defendant as the 
wife of said plaintiff. 

Denies and says it is not true that the defendant was never the 
wife of plaintiff, but alleges and avers that plaintiff and defendant 
herein intermarried at the city and county of San Francisco on the 
25th day of August, 1880, as hereinafter set forth. 

Defendant denies and says it is not true that the declaration of 
marriage set forth in the bill of complaint herein is null and void, 
and denies and says it is not true that the same is false, forged, or 
counterfeit, but alleges and avers that the said declaration of mar- 
riage is a valid and genuine instrument. 


Second. 


For a further and separate answer and defense to this suit the de- 
fendant alleges that plaintiff ought not to be permitted to prosecute 
this suit, because she says— 

That on the 25th day of August, 1880, the plaintiff and defendant 
herein became by mutual agreement husband and wife, and each 
assumed towards the other that relation, and from that date the 
plaintiff and defendant lived and cohabited together as husband and 
wife. | 

That ou said 25th day of August, 1880, and inasmuch as said mar- 
riage had not been solemnized in the mode provided by section 70 of 
the Civil Code of California, the plaintiff and defendant jointly made 
and executed a declaration of marriage in writing, signed by each 
of them, substantially in the words and figures as set forth in plain- 
tiff’s bill of complaint herein. ) 

That thereafter and until the month of November, 1881, 


17 the plaintiff and defendant lived and cohabited together as 


husband and wife; that on or about the 25th day of Novem- 
ber, 1881, the plaintiff demanded a surrender to him of said decla- 
ration of marriage, refused to recognize his said marriage with the 
defendant, and willfully deserted this defendant. 

That on or about the first day of November, 1883, this defendant 
brought an action for divorce against the plaintiff herein in the su- 
perior court of the city and county of San Francisco, State of Cali- 
fornia, said action being numbered 11051 on the files of said court, 
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and entitled Sarah Althea Sharon, plaintiff, vs. William Sharon, de- 
fendant. 


That the allegations of marriage in the complaint in said action 
above mentioned were principally founded upon the said declara- 
tion of marriage. 


That upon the 10th day of November, 1883, the said defendant, 
William Sharon, by his attorney, W. H. L. Barnes, Esq., filed an an- 
swer in said cause denying that said plaintiff and defendant were 
husband and wife, and in which said answer he in substance alleged 
that said declaration of marriage was fraudulent and void and had 
never been signed by said defendant, William Sharon, and in said 
answer said defendant prayed for affirmative relief on said last- 
mentioned ground, said complaint and answer being duly verified. 


That thereafter, to wit, on or about the 20th day of November, 
1883, the said defendant in said action filed his certain petition and 
bond in said superior court of the city and county of San Francisco, 
State of California, alleging in said petition that he, the said defend- 
ant, was a citizen of the State of Nevada, and thereafter, to wit, on 
the 24th day of November, 1883, a certified copy of the record in 
said action was entered in the United States circuit court, ninth cir- 
cuit, district of California, thereby duly removing said action to 
said court, said cause being numbered of record No. 3161 in said 
circuit court. 


That said action was thereupon placed upon the equity 
18 calendar of this honorable court and duly set down for trial 
for the January term thereof, A. D. 1884. 


That thereafter on the 3lst day of December, 1883, a stipulation 
was signed by the respective parties to said action and filed in this 
honorable court, the said stipulation being in the words and figures 
following, to wit: 


“In the Circuit Court of the United States in and for the Ninth 
Circuit, District of California. 


SARAH ALTHEA SHARON, Plaintiff, 
vs. 
WILLIAM SHARON, Defendant. 


It is hereby stipulated by and between the respective parties that 
the above-entitled suit may be remanded to the superior court of the 
city and county of San Francisco, State of California, from whence 
it came. 

San Francisco, Dec. 10th, 1883. 

W. H. L. BARNES, 
Solicitor for Deft. 

TYLER & TYLER, 
Sol’rs for Plaintiff. 


(Endorsed :) Filed Dec. 31st, 1883. L. S. B. Sawyer, clerk.” 
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That thereupon this honorable court made an order duly remand- | 


ing and transferring said action of Sharon v. Sharon to said superior 
court. 

That in regard to the trial of said cause in said superior eourt a 
stipulation was entered into by the respective parties aud filed in 
said superior court, said stipulation being in the words and figures 

following, to wit: 


19 “STATE OF CALIFORNIA, 
City and County of San Francisco: 


In the Superior Court. 


SARAH ALTHEA SHARON, Plaintiff, 
v8. 
WILLIAM SHARON, Defendant. 


It is hereby stipulated and aoe by and between the respective 
parties to this suit that the above-entitled cause may be assigned 
to dep. 2 of said court, and tried by don. J. F. Sullivan, without a 


jury. 
TYLER & TYLER, 
Ait’y for PU? Ff. 
W. H. L. BARNES, 
Att'y for Def’t.” 


That upon the 10th day of March, 1884, the trial of said action of 
Sharon v. Sharon was begun in said superior court of said city and 
county ; that said cause was submitted to said court for its decision 
on or about the 17th day of September, 1884, occupying over eighty 
days of actual trial. 

That thereafter, to wit, on the 24th day of December, 1884, said 
court rendered its decision in said action, finding and deciding that 
the parties in said action, to wit, Sarah Althea Sharon and Wm. 
Sharon, were and since the 25th day of August, 1880, had been hus- 
band and wife. : 

That the said declaration of marriage set forth in plaintiff’s bill 
of complaint herein was true and genuine, and that the written 
signature, Wm. Sharon, was the genuine signature of the defendant 
in said action. 

That said parties had lived and cohabited together as husband 
and wife. 

That defendant therein had deserted the plaintiff, and that the 
plaintiff, Sarah Althea Sharon, was entitled to a divorce from the 
defendant, Wm. Sharon, and to a division of the common property 

of plaintiff and defendant; and the defendant herein avers 
20 and shows to this court that the genuineness of the said de- 
claration of marriage sought by plaintiff to be litigated and 
determined in this honorable court in this suit has been fully and 
fairly tried in the superior court of the city and county of San Fran- 
cisco, State of California, a court.of record, having full and complete 


AS et See abe icin: oe gitan fee 


ie | | | 
H 14 DAVID 8S. TERRY ET AL. VS. 


jurisdiction over the parties and over the subject-matter of this suit, 
and the defendant avers that the question sought to be tried herein , 

by virtue of the trial and determination of the same in the State 
court of California has become res adjudicata as between plaintiff and : 
defendant and plaintiff has no longer any right to be heard herein. 
Wherefore defendant prays that said plaintiff take nothing by this 
suit; and, having fully answered, she may be hence dismissed with 
her costs in this behalf expended. : 
TYLER & TYLER, 

Solicitors for Defendant. 


STATE OF CALIFORNIA, 
City and County of San Francisco, 


Sarah A. Sharon, being duly sworn, deposes and says that she is 

L the defendant in the above-entitled action; that she has heard read 

“a the foregoing answer and knows the contents thereof; thatthe same 

(ae is true of her own knowledge except as to those matters which are 

be | therein stated on her information or belief, and as to those matters 
that she believes it to be true. 


Mrs. 8S. A. SHARON. 


| Subscribed and sworn to before me this 30th day of December, | 


44 1884. 
Lj F. D. MONCTON, | 
q Commissioner U. §. Circuit Court, Ninth 
| Circutt, District of California. | 

| f 
| (Endorsed :) Received copy Dec. 30, 1884. W. H. L. Barnes, so- 
licitor for plaintiff. Filed December 30th, 1884. L.S. B. Sawyer, 
clerk. 
21 Replication to Answer. 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. In Equity. i 
WILLIAM SHARON, Plaintiff, ‘ 
v8. . 
SaRAH ALTHEA Hitt, Defendant. 
The replication of Wm. Sharon, plaintiff, to the answer of Sarah 
Althea Hill, defendant. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage or ex- 
ceptien which may be had or taken to the manifold insvfficiencies 
of the said answer, for replication thereunto saith that he will aver, 
| maintain, and prove the said bill to be true, certain, and sufficient 
in the law to be answered unto, and that said answer of the defend- 
ant is uncertain, untrue, and insufficient to be replied unto by this 
| repliant, without this, that any other matter or thing whatsoever in 
ae the said answer contained material or effectual in the law to be re- 
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FREDERIC EXECUTOR, &C. 
plied unto and not herein and hereby well and sufficiently replied 
unto, confessed and avoided, traversed or denied, is true. — 

All of which matters and things this repliant avers and will be 
ready to aver, maintain, and prove as this honorable. court shall 
direct, and humbly prays as in and by its said bill dé hes already 


praved. 
W. H. L. BARNES, 
Solicitor for Plaintiff. 
W. T. WALLACE, 
Of Counsel. 


(Endorsed :) Service of within replication hereby admitted by 
copy this 2d day of January, A. D. 1885. ‘Tyler & Tyler, solicitors 
for def’t. Filed January 2d, 1885. L.S. B. Sawyer, clerk. 


22 Supplemental Answer. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, District of California. 


WiLi1aM SHARON, Complainant, 
v8. 
SarRAH A. SHaron, Sued as Saran ALTHEA HILL, Respondent. 


By leave of the court the respondent files this her supplemental 
answer, and alleges that since the filing of her answer herein the 
superior court of the city and county of San Francisco, State of Cali- 
fornia, in the case of Sarah Althea Sharon vs. Wm. Sharon, has filed 
its findings and decree, wherein it is adjudged that the agreement 
sought to be cancelled in this suit is a genuine contract of marriage 
between the parties in that suit, and that said parties became by 
reason of said contract and other matters — are husband and wife. 

Wherefore she prays as in her original answer. 

TYLER & TYLER, 
Solicitors for Respondent. 


(Eudorsed:) Ree’d copy February 24th,1885. W. H. L. Barnes, 
solicitor for complainant. Filed February 25th,1885. L.S. B. Saw- 
yer, clerk. : 


Replication to Supplemental Answer. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. In Equity. 


WILLIAM SHARON, Complainant, 
US. 
SARAH ALTHEA Hitt, Defendant. 


The replication of Wm. Sharon, plaintiff, to the supplemental an- 
swer of Sarah Althea Hill, defendant. 


23 This repliant, saving and reserving to himself now and at 
all times hereafter ail and all manuer of benefit and advan- 
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tage of exception which may be had or taken to the manifold in- 
sufficiencies of the said supplemental answer, for replication there- 
unto saith that he will aver, maintain, and prove said bill to be 
true, certain, and sufficient in the law to be answered unto, and that 
said supplemental answer of the defendant is uncertain, untrue, and 
insufficient to be replied unto by this repliant, without this, that any 
other matter or thing whatsoever in the said supplemental answer 
contained material or effectual in the Jaw to be replied unto and 
not herein and hereby well and sufficiently replied unto, confessed 
and avoided, traversed or denied, is true; all of which matters and 
things this repliant avers and will be ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray as in 


and by its said bill it has already prayed. 
W. H. L. BARNES, 


Solicitor for Plaintiff. 
W. T. WALLACE, Of Counsel. 


(Endorsed :) Service of within replication hereby admitted by copy 
this 11th day of March, A. D. 1885. Tyler & Tyler. Filed March 
11th, 1885. L.S. B. Sawyer, clerk. 


Enrollment. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


WILLIAM SHARON, Complainant, 
v8. b xo 3138. 
SARAH ALTHEA HI 1, Respondent. 

The complainant filed his bill of complaint herein on the 3d day 

of October, 1883, which is hereto annexed. 
24 A subpcena to appear and answer in said cause was there- 
upon issued, returnable on the 5th day of November, A. D. 

1883, which is hereto annexed. 

The respondent appeared herein on the 3rd day of November, 
1883, by Tyler & Tyler, Esqs., her solicitors. 

On the 3d day of December, 1883, a demurrer to said bill of com- 
plaint was filed herein, which demurrer is hereto annexed. 

On the 3rd day of March, 1884, an order overruling said demurrer 
was made and entered herein, a certified copy of which order is 
hereto annexed. 

On the 24th day of April, 1884, a plea in abatement was filed 
herein, which is hereto annexed. 

On the 5th day of May, 1884, a replication to said plea was filed 
herein, which replication is hereto annexed. 

On the 16th day of October, 1884, an order adjudging said plea 
false, &c., was made and entered herein, a certified copy of which 
order is hereto annexed. 

On the 30th day of December, 1884, an answer was filed herein, 
which is hereto annexed. 
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FREDERICK W. SHARON, EXECUTOR, &C. 


A replication to said answer was filed herein on the 2d day of 
January, 1885, which replication is hereto annexed. 

On the 25th day of February, 1885, a supplemental answer was 
filed herein, which supplemental answer is hereto annexed. 

A replication to said supplemental answer was filed herein on the 
llth day of March, 1885, which replication is hereto annexed. 

On the 15th day of January, 1886, a final decree was filed and en- 
tered herein in the words and figures following, to, wit: 


At a stated term, to wit, the November term, A. D. 1885, of the 
circuit court of the United States of America of the ninth judicial 
circuit in and for the district of California, held at the court-room, 
in the city and county of San Francisco, on Saturday, the 26th day 
of December, in the year of our Lord one thousand eight hundred 

and eighty-five. 
25 Present: The Honorable Lorenzo Sawyer, circuit judge, 
presiding. 


Decree. 


Wm. SHARON, Complainant, 
vs. No. 3138. 
SARAH ALTHEA HILL, Respondent. 


This cause came on to be further and finally heard before Hon. 
Lorenzo Sawyer, circuit judge, presiding, and Hon. Matthew P. 
Deady, district judge, on the 29th day of September, A. D. 1855, 
being a day in the Fuly term, A. D. 1885, of said court, and, having 
been argued by counsel, was finally submitted to the court for its 
decision, and thereupon, after due consideration, it was decided and 
determined by the court that the written instrument purporting to 
be a declaration of marriage, bearing date August 25, 1880, set out 
and described in the bill of complaint, and a copy of which is here- — 
inafter set out, was not nor was any part thereof on that day or at 
any time signed or executed by complainant, William Sharon ; 
that said instrument is false, counterfe:ted, fabricated, forged, and 
fraudulent, and istherefore utterly nulland void ; and it was thereapon 
ordered that a decree be entered accordingly and for such further 
relief as is prayed for in the bill. 

And it now appearing that said complainant departed this life 
on the 13th day of November, A. D. 1885, after the argument and 
final submission of this case to the court for its decision and de- 
cree, it was further ordered that the decree herein be entered nunc 
pro tune as of the 29th day of September, A. D. 1885, a day prior to 
the decease of said complainant. It is therefore now ordered, ad- 
judged, and decreed nune pro tunc as of said 29th day of September, 
A. D. 1885, that the said instrument in writing purporting to,be a dee- 
laration of marriage, set out and described in the bill of complaint 
herein, was not nour was any part thereof signed or executed on said 

25th day of August, A. D. 1880, or at any time by said 

26 complainant, William Sharon; that it is not genuine and is 

not the declaration, contract, agreement, or any other instru- 
3—1462 
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ment of complainant, William Sharon ; that it is false, counter- 
feited, fabricated, forged, and fraudulent, and as such is utterly null 
and void. 

And it is further adjudged and decreed that the same be, and it is 
hereby, cancelled and utterly annulled. 


The said false, counterfeited, fabricated, forged, and fraudulent 
instrument so cancelled and annulled is in the words and figures 
following, to wit: 


“Tn the city and county of San Francisco, State of California, on 
the 25th day of August, A. D. 1880, I, Sarah Althea Hill, of the 
city and county of San Francisco, State of Califurnia, aged 27 years, 
do here, in the presence of Almighty God, take Senator William 
Sharon, of the State of Nevada, to be my lawful and wedded hus- 
band, and do here acknowledge and declare myself to be the wife of ; 
Senator William Sharon, of the State of Nevada. <: 

“ August 25th, 1880, San Francisco, Cal. | | 


“SARAH ALTHEA HILL.” i 
“T agree not to make known the contents of this paper or its ex- IL 
istence for two years, unless Mr. Sharon himself see fit to make it _ 


known. 


“S. A. HILL.” 


“Tn the city and county of San Francisco, State of California, on 
the 25th day of August, A. D. 1880, I, Senator William Sharon, of ~ 
the State of Nevada, age 60 years, do here, in the presence of Al- 
mighty God, take Sarah Althea Hill, of the city of San Francisco, 
Cal., to be my lawtul and wedded wife, & do here acknowledge my- 
self to be the husband of Sarah Althea Hill. 

“ Nevada, Aug. 25, 1880. 


ha tay. 
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“WM. SHARON.” 
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And itis further ordered, adjudged,and decreed that the said instru- 
ment purporting to be a declaration of marriage, within twenty 
days after notice of this decree to respondent or to Messrs. Tvler & 

Tyler, her solicitors, be delivered by the respondent to and 


Ort Le Sey 


27 deposited with the clerk of this court, to be endorsed “ can- 
celled;” and, upon such delivery, that said clerk write - 
across the same “cancelled,” by virtue of this decree, and sign his ” 


name and affix thereto the seal of this court, and that the said docu- 

ment thereafter remain in the custody of said clerk, subject to the 

further order of the court. f 
And it is further ordered, adjudged, and decreed that the respond- 

ent herein, Sarah Althea Hill, her heirs, assigns, executors, admin- 

istrators, and all persons claiming any interest thereunder by or 

through suid respondent and herand their agents and attorneys, be, 

and they and each and all of them are hereby, perpetually enjoined 

from alleging the genuineness or the validity of said instrument, 

and from making any use of the same in evidence or otherwise to 
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support any right claimed under it, or making any claim or setting 
up any right, interest, or claim of any kind under or by virtue of 
said instrument or declaration of marriage, either as wife of com- 
plainant or for any interest in property or right of any kind or 
nature against said complainant, his heirs, executors, administra- 
tors, or successors in interest, and that complainant recover his 
costs of suit. 
Dated as of September 29th, 1885. 
LORENZO SAWYER, 
Circuit and Presiding Judge. 
MATTHEW P. DEADY, 
U. 8S. District Judge, Oregon. 


Endorsed: Filed and entered January 15th, 1886, as of September 
29th, 1885. L. 8S. B. Sawyer, clerk. 


28 Memorandum of Costs and Disbursements. 
UNITED STATES OF AMERICA: 


In the Circuit Court of the United States, of the Ninth Circuit, in 
and for the District of California. 


WILLIAM SHARON, Complainant, 
| v8. 
SARAH ALTHEA HILL, Respondent. 


Disbursements: 


MIATOATS TOO oni oko whe oe Ghee nis: tii insite lap sdicn sllal acpi 
Clerk’s fees 
Witness’ fees 


R. U. Piper, February 25, 26, 27, March 2, 3, 4, 5, 6, 9, 16, 
18, 19, 20, 23, 24, 26, 28, 31, April 21, 22, 24, 27, 28, May 
6, 7,11, August 3, 5—30 days 

Ah Sam, April 11 

Nellie Bracket, April 13 ; 

H. C. Hyde, April 14, 15, May 1 

R. C. Hopkins, April 16 

J. P. Martin, April 16 

Jas. H. Dobinson, April 24, 29, July 29 

H. W. Barnett, April 29 

S. F. Thorn, April 29 

BP. G. Senith, May) nce cnc cincne ncasnaianmee 

Geo. A. Lowe, May 1--------- bance ~si'ag fsitstdoacieie aitailatib 

Mrs. Mary H. Brackett, July 23 

Mrs. Sarah Millett, July 23 

Mrs. Sarah Morgan, July 24 

Mrs. Harriett Kenyon, July 24 

Edward Hawthorne, July 28 

Mrs. Neilie Bacon, July 28 

A. 8. Iredale, July 28 
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ee he AEE, SUAY Bis hdc cdcins edebebwninhinaheaice $1 60 
peeren Turner, JOLY BB vcs cen ke ns on irene tne 1 60 

29 R. H. Fitzgerald, July 29----- Si acest bon ges boreal 1 60 
Victor Craig, July 29, August 3, 5......-----.-... 4 80 

PE Bc POOR PIII Seis nuietawiince Sencik Kc dma cabin 1 60 
BeGPNeR We 00th, SUIS OO; 81 ods os ewe ec cee 3 20 
James L. Mosher, July 31-----..----.------------- --- a 1 60 
$97 60 

NT I i aii si ttk isthe ge hs rlalogtnenok pissin d's igen ge aan $20 00 
Solicitor’s fees, 41 depositions (@ $2.50--_-- Sista acaba Saeed 102 50 
i 4 PLCC eee rer ieee a 2,297 50 

1.20 P. M. 


No one appearing to oppose, same taxed at $2,957.05. 


L. 8S. B. SAWYER, Clerk. 


UNITED STATES OF AMERICA, aren 
District of California, City and County of San Francisco, | ~ ° 


F. V. Bell, being duly sworn, deposes and says that he is one of 
the solicitors for the complainant in the above-entitled cause, and 
as such is better informed relative to the above costs and disburse- 
nents than the said complainant; that the items in the above 
memorandum contained are correct, to the best of this deponent’s 
knowledge and belief, and that the said disbursements have be2n 
necessarily incurred in the said cause. 

F. V. BELL. 


Subscribed and sworn to before ine this 31st day of December, 


1885. 
S. C. HOUGHTON, 


Commissioner U. S. Circuit Court, &e. 


To Messrs. Tyler & Tyler, solicitors for respondent: 


You will please take notice that on Monday, the fourth day of 


January, A. D. 1886, at the hour of 1 o’clock p. m., I will apply to — 


the clerk of said court to have the within memorandum of costs and 
disbursements taxed pursuant to the rule of said court in such case 
made and provided. 
Dec. 31st, 1885. 
W. H. L. BARNES, 


Solicitor for Complainant. 


30 (Endorsed :) Service of a copy of the within memorandum 

of costs and disbursements hereby admitted this 3lst day of 
December, 1885. Tyler & Tyler, solicitors for respondent. Filed 
December 31st, 1885. L. 8S. B. Sawyer, clerk, by F. D. Moncton, 
deputy clerk. 
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Clerk’s Certificate. 


Whereupon said pleadings, subpeena, certified copies of orders, 
final decree, and a memorandum of taxed costs are hereto annexed, 
said final decree being duly signed, filed, and enrolled pursuant to 
the practice of said circuit court. 

Attest, etc.: 

[SEAL. | L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed :) Enrolled papers. Filed January 15th, 1886. L.S. 
B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


ol Bill of Revivor. 


In the Circuit Court of the United States, Ninth Circuit, Northern 
District of California. In Equity. 


FREDERICK W. SHARON, Executor of the Will of William Sharon, 
Deceased, Plaintiff, 
v8. 
DAvip 8S. TERRY and SaAarauw ALTHEA Terry, his Wife, Defendants, 


To the honorable the judges of the circuit court of the United States, 
ninth circuit, northern district of California: 


Humb'y complaining, showeth unto your honors, your orator, 
Frederick W. Sharon, executor of the will of William Sharon, de- 
ceased— 

That the said William Sharon in his lifetime, being then a 
citizen of the State of Nevada, did, on the 3d day of October, 1883, 
exhibit his original bill of complaint in this honorable court, then 
acting in and for the district of California, against Sarah Althea 
Hill, of San Francisco, a citizen of the State of California, but now 

known as Sarah Althéa Terry, wife of David S. Terry, of 
32 Stockton, in said State, stating that the said plaintiff and 

defendant were then unmarried persons, and that said defend- 
ant did falsely and fraudulently claim to be the wife of plaintiff, and 
did falsely and fraudulently claim that a certain written contract or 
declaration of marriage had been jointly executed by said plaintiff 
and defendant, in words and figures in said bill of complaint fully 
and particularly set forth, reference to which is hereby made for a 
full statement of the contents thereof, and alleging that said written 
contract or declaration of marriage was forged, counterfeit, and 
fraudulent, and that this said plaintiff, Wm. Sharon, never signed 
the same or any part thereof, and praying that said false, fraudulent, 
forged, and counterfeited contract or joint declaration of marriage 
be decreed to be delivered up and cancelled and annulled, and that 
the said defendant be perpetually enjoined and restrained from 
making said allegations and. pretensions of marriage with said_ 
plaintiff, and for other and further relief, and making other state 
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ments, allegations, and prayers, as by reference to said bill of com- 
neg will more fully appear; and the said Sarah Althea Hill, now 
nown as Sarah Althea Terry, being duly served with process of 
subpoena for that purpose, appeared and did demur, plead, answer, 
and make supplemental! answer thereto, and said demurrer and plea 
having been overruled by said court, and plaintiff having duly 
replied to said answer and supplemental answer, witnesses were ex- 
amined and sworn in said cause on both sides, and after a full hear- 
ing and argument of said cause the same was finally submitted for 
decision on the 29th day of September, 1885, and thereafter, 
after due consideration, it was decided, adjudicated, determined, 
and decreed by the court that the said written instrument 
purporting to be a declaration of marriage, set out and de- 
scribed in the said bill of complaint, and a copy of which was 
set out in full in said decree, was not executed by the plaintiff, 
Wm. Sharon, and that the same is false, counterfeited, 
33 fabricated, forged, and fraudulent; and that thesame be can- 
celled and utterly annulled and be delivered to and deposited 
with the clerk of said court, and be endorsed “ canceiled ” under the 
seal of said court, and remain in the custody of said clerk subject to 
the further order of said court; and that said Sarah Althea Hili and 
her representatives and all other persons claiming by or through 
her and her and their agents and attorneys be perpetually enjoined 
from alleging the genuineness or the validity of said instrument, or 
making any use of the same in evidence or otherwise to support any 
rights claimed under it or making any claim or setting up any right, 
interest, or claim of any kind under or by virtue of said instrument 
or declaration of marriage, either as wife of complainant or for any 
interest in property or right of any kind or nature against said com- 
plainant, his heirs, executors, administrators, or successors in in- 
terest, as by the said pleadings, proceedings, and decree now remain- 
ing as of record in this honorable court, reference being then had, 
will now fully appear. 

Your orator further shows that after the final submission of said 
cause and before the entry of decree therein the said plaintiff, Wil- 
liam Sharon, departed this life in the city and county of San Fran- 
cisco, on the 13th day of November, A. D. 1885, and on the 15th day 
of January, A. D. 1886, said court ordered that the decree in said 
cause be entered nunc pro tunc as of the 29th day of September, A. 
D. 1885, being the date of the final submission of said cause and an- 
terior to the death of said plaintiff. 

Your orator further shows that before departing this life said plain- 
tiff made and published his last will and testament in writing, bear- 
ing date the 3lst day of May, 1884, and thereby appointed your 
orator the executor thereof; that the said will was duly proved in 

the superior court of the city and county of San Francisco, 
34 State of California, on the 3d day of February, 1886, and that 
on the 4th day of February, 1888, letters testamentary were 
issued to your orator by said superior court as the executor of the 
will of said William Sharon, deceased, a duly certified copy of which 
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letters is filed with this bill, and that your orator has thereby be- 
come and now is his legal personal representative. 

And your orator further shows that the said suit and further pro- 
ceedings under said decree and in question and enforcement thereof 
have become abated by the death of the said Wiiliam Sharon, plain- 
tiff in said action; that said instrument of writing has not been sur- 
rendered for cancellation as ordered by said decree, and your orator 
fears that the said defendant will claim and seek to enforce property 
rights as the wife of said plaintiff, by virtue of said written declara- 
tion of marriage, under a decree of another court, essentially founded 
thereupon, which decree, as your orator is advised, is wholly subject 
and- subordinate to the decree of this court, contrary to the true in- 
tent, meaning, and spirit of the perpetual injunction ordered by the 
said decree and in violation of the said injunction ; and your orator 
is, as he is advised, entitled to have the said suit and proceedings 
under the said decree in execution and enforcement thereof revived 
against the said Sarah Althea Hill, now known as Sarah Althea 
Terry,and to have the said cause and proceedings therein in the 
execution of said decree put in the same plight and condition as the 
same was in previously to the abatement thereof by the death of said 
Wm. Sharon. 

And your orator further shows that since the entry of said decree 
the said defendant, Sarah Althea Hill, now known as Sarah Althea 
Terry, has intermarried with David S. Terry, of the city of Stockton, 
State of California, which marriage was duly solemnized on the 7th 
day of January, 1886. 

To the end, therefore, that the said cause and the proceed- 

35 ings under said decree may stand revived and be in the same 

condition and plight in which the same were at the time of 

the death of said plaintiff, Wm. Sharon, and before and at the time 

of the intermarriage of the said defendant, Sarah Althea Hill, now 

Sarah Althea Terry, with the said David 8S. Terry, or that the said 

Sarah Althea Terry and David S. Terry may show good cause to the 
contrary— 

May it please your honors to grant unto your orator a writ of 
subpcena to revive, issuing out of and under the seal of this hon- 
orable court, to be directed to the said David S. Terry and Sarah 
Althea Terry, his wife, thereby commanding them, at a certain day 
and under a certain penalty to be therein inserted, personally to be 
and appear before your honors in this Lonorable court, then and 
there to show cause, if they can, why the said suit and the proceed- 
ings therein had should not stand and be revived against them and 
be in the same plight and condition as the same were at the time of 
the abatement thereof, and further to stand to and abide such 
order and decree in the premises as to your honors shall seem meet. 


And your orator will ever pray, ete. 
WM. F. HERRIN, 
Solicitor for Plaintiff. 
(Endorsed :) Filed March 12, 1888. L. 8. B. Sawyer, clerk. 
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36 Subpoena. 


Unitrep STATES OF AMERICA: 


Circuit Court of the United States, Ninth Judicial Circuit, Northern 
District of California. In Equity. 


The President of the United States of America to David S. Terry 
and Sarah Althea Terry, his wife, Greeting: 

You are hereby commanded that you be and appear in said cir- 
cuit court of the United States aforesaid, at the court-room, in San 
Francisco, on the second day of April, A. D. 1888, being the next 
rule day of said court, to answer a bill of revivor to revive the suit 
or cause hereinafter mentioned exhibited against you in said court 
by Frederick W. Sharon, as executor of the will of Wm. Sharon, 
deceased, and you are hereby required to show cause, if any you 
can, before said court on said day why that certain suit or cause 
wherein said William Sharon, deceased, who was a citizen of the 
State of Nevada, was complainant, and the above-named Sarah AI- 
thea Terry, formerly Sarah Althea Hill, who wasa citizen of the State 
of California, was defendant, should not be revived in the name of 
said Frederick W. Sharon, executor as aforesaid, as complainant, 
against you and each of you as defendants, and to do and receive 
what the said court shall have considered in that behalf; and this 
you are not to omit under the penalty of five thousand dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

| Supreme Court of the United States, this 12th day of March, 
Oo” in the year of our Lord one thousand eight hundred and 


eighty-eight, and of our Independence the 112th. 
[SEAL. ] L. S. B. SAWYER, Clerk. 


(Endorsed.) 


UniTEpD States MARSHAL’s OFFICE, 
NORTHERN District OF CALIFORNIA. 


I hereby certify that I received the within writ on the 13th day 
of March, 1888, and personally served the same on the 14th day of 
March, 1888, by delivering to and leaving with David 8S. Terry 
and Sarah Althea Terry, his wife, sued as Sarah Althea Hill in 
original bill herein, said defendants named therein, personally, at 
the county of Fresno, in said district, an attested copy thereof, and 
also personally served, on the 14t hday of March, 1888, by deliver- 
ing to and leaving with Sarah Althea Terry, his wife, said defend- 
ant named therein, personally, at the county of Fresno, in said dis- 
trict, a certified copy of the bill of revivor, certified to by the clerk 
of the U.S. circuit court, L. 8S. B. Sawyer. 

San Francisco, March 15th, 1888. ° 

J. C. FRANKS, 
U. S. Marshal. 


(Endorsed :) Returned‘ and filed March 15th, 1888. L. S. B. 
Sawyer, clerk. 
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38 In the Cireuit Court of the United States, Ninth Circuit, 
Northern District of California. In Equity. 


Freperick W. SHaron, Executor, &c., Plaintiff, 
v8. 
Davin S. Terry and Saraug A. Terry, Defendants. 


The joint and several demurrer of David S. Terry and Sarah A. 

Terry, the above-named defendants, to the bill of complaint of 

47% Frederick W. Sharon, executor of the estate of William Sharon, 
4 deceased. 


These defendants, by protestation, not confessing any or all of the 
matters and things in the plaintiff’s bill of complaint contained to 
be true in such manner and form as the same is therein set forth 
and alleged, do demur to said bill, and for cause of demurrer show 
that the plaintiff hath not in and for his said bill made or stated 

such a case as entitled him in a court of equity to any dis- 
: 39 covery from these defendants or either of them or to any re- 
lief age.inst them or either of them as to the matters con- 

tained in the said bill or any of such matters. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, the defendants do demur thereto, and humbly 
: demand the judgment of this court whether they or either of them 
shall be compelled to make any further or other answer to said bill, 
a and they pray to be hence dismissed with their costs and charges 
in this behalf most wrongfully sustained. 

STANLY, STONEY & HAYES, 
Counsel for Defendants. 


We hereby certify that we are solicitors and of counsel for the de- 
fendants in the above-entitled cause, and that, in our opinion, the fore- 
going demurrer of David 8S. Terry and Sarah A. Terry, defendants, 
to the bill of complaint of Frederick W. Sharon, executor, &., com- 
plainant, is well founded in point of law and proper to be filed in 


the above cause. ‘ 
STANLY, STONEY & HAYES, 
Solicitors and of Counsel for Defendants. 


Bess 
Ey 


40 UNITED STATES OF AMERICA, 
District of Northern California, 


David S. Terry and Sarah A. Terry, being each duly sworn, deposes 
and says that the foregoing demurrer is not interposed to delay the 
cause or any proceedings therein. 


4 D. S&S. TERRY. 


S. A. TERRY. 
Subscribed and sworn to before me this 29th day of March, 1888. 
[SKAL. | E. H. THARP, 


Notary Public. 
4—1462 
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(Endorsed :) Due and timely service of a copy of the within is 
hereby admitted this 2nd day of April, 1888. Wm. F. Herrin, so- 
licitor for plaintiff. Filed April 2, 1888. L.S. B. Sawyer, clerk. 


41 Amended Demurrer. 


In the Circuit Court of the United States, Ninth Circuit, Northern 
District of California. In Equity. 


FREDERICK W. SHaron, Executor, Etc., Plaintiff, 
v8. 
’ Davin 8S. Terry and Saran A. Terry, Defendants. 


The defendants, by leave of court first had and obtained, file 
this their amended demurrer to plaintiff’s bill: 

These defendants, by protestation, not confessing any or all of the 
matters and things in the plaintiff’s bill of complaint contained to 
be true in such manner and form as the same are therein set forth 
and alleged, do demur to said bill, and for cause of demurrer 


showeth : 
ist. That this court has no jurisdiction of the subject-matter of 


this suit. 
2nd. That this court has no jurisdiction to grant the relief prayed 
for in said bill or any part thereof. 
3rd. That the plaintiff has not shown any right or title to main- 
tain this suit. 
4th. That the said bill is ambiguous and uncertain in this—it fails 
to show what particular property is involved therein. 
42 5th. That the said bill doth not contain any maiter of 
equity whereon this court can ground any decree or give to 
the plaintiff any relief against these defendants or either of them. 
Wherefore and for other good causes of demurrer appearing in 
the said bill the defendants do demur thereto, and humbly demand 
the judgment of this court whether they shall be compelled to make 
any further or other answer to the said bill; and they pray to be 
lence dismissed with their costs and charges in this behalf most 


wrongfully sustained. 
STANLY, STONEY & HAYES, 
Counsel for Defendants. 


We hereby certify that we are solicitors and of counsel for the de- 
fendants in the above-entitled cause, and that in our opinion the 
foregoing demurrer of David S. Terry and Sarah A. Terry, defend- 
ants, to the biil of complaint of Frederick W. Sharon, executor, &c., 
complainant, is well founded in pint of law and proper to be filed 
in the above cause. ; 


STANLY, STONEY & HAYES, 
Solicitors and of Counsel for Defendants. 


FREDERICK W. SHARON, EXECUTOR, &C. 


Unirep Srates OF AMERICA, ; 
Northern District of California, 


David S. Terry and Sarah A. Terry, being each duly sworn, de- 
pose and say that the foregoing demurrer is not interposed to delay 
the cause or any proceedings therein. 

D. S. TERRY. 


S. A. TERRY. 


Subscribed and sworn to before me this 4th day of May, 1888. 
[NOTARIAL SEAL. | E. H. THARP, 
Notary Public, City and County of San Francisco. 


43 (Endorsed :) Receipt of a copy of the within is hereby ad- 

mitted this 5th (fifth) day of May, 1888. Wm. F. Herrin, 
solicitor for complainant. 

(Endorsed :) Filed May 5, 1888. L.S. B. Sawyer, clerk, by F. D. 
Monckton, deputy clerk. 


44 In the Circuit Court of the United States, Ninth Circuit, 
Northern District of California. 


FREDERICK W. SHARON, Ex’r, &c., Complainant, 
vs. No. 3138. 
Davip 8S. Terry et al., Respondents. 


The complainant filed his bill of revivor herein on the 12th day 
of March, 1888, which is hereto annexed. 

A subpcena to appear and answer in said cause was thereupon 
issued, returnable on the second day of April, A. D. 1888, which is 
hereto annexed. 

The respondents appeared herein on the 2nd day of April, 1888, 
by Stanley, Stoney & Hayes, Esqs., their solicitors. 

On the 2nd day of April, 1888, a demurrer was filed herein, which 
is hereto annexed. 

On the 5th day of May, 1888, an amended demurrer was filed 
herein and is hereto annexed. 

Thereafter a decree was filed and entered herein in the words and 
figures following, to wit: 


45 At a stated term, to wit, the July term, A. D. 1888, of the 
circuit court of the United States of America, of the ninth 
judicial circuit, in and for the northern district of California, held 
at the court-room, in the city and county of San Francisco, State of 
California, on Monday, the third day of September, in the year of 
our Lord one thousand eight hundred and eighty-eight. 
Present: The Honorable Stephen J. Field, circuit justice, presid- 
ing; the Honorable Lorenzo Sawyer, circuit judge, and the Honor- 
able George M. Sabin, district judge. 
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Order of Revivor. 


FREDERICK W. SHARON, as Executor of the ) 
Last Will of William Sharon, Deceased, 
Complainant, In Equity. No. 3138. 

v8. 

DavipS. TERRY andSaRAH ALTHEA TERRY, 

His Wife, Defendants. J 


‘This cause came on to be heard at this term upon the bill of re- 
vivor filed by Frederick W. Sharon, as executor of the last will of 
William Sharon, deceased, the original complainant in this cause, 
against David S. Terry and Sarah Althea Terry, his wife, as defend- 
ants, and the demurrer (amended) of said defendants to said bill; 
and the said cause was argued by counsel, and thereupon, after due 
consideration thereof, it was ordered, adjudged, and decreed as fol- 

lows, viz: That the said demurrer be, and the samme is hereby, 
46 overruled, and that the original suit of William Sharon, com- 

plainant, against Sarah Althea Hill (now the said Sarah AI- 
thea Terry above named), as respondent, and the proceedings and 
final decree therein stand revived in the name of Frederick W. 
Sharon, as executor of the last will of said William Sharon, deceased, 
as complainant, and against said Sarah Althea Terry and David S. 
Terry, her husband, as respondents, said executor being substituted 
as complainant in the place of William Sharon, deceased, and said 
David 5. Terry being joined as defendant with his wife as respond- 
ent, and that the said suit and the proceedings and decree therein 
be in the same plight and condition they were in at the death of the 
said William Sharon, and that the said executor, complainant as 
aforesaid, do have the full benefit, rights, and protection of said final 
decree, and full power to enforce the same against the said defend- 
ants and each of them at all times and in all places and in all par- 
ticulars. | 

: FIELD, Circuit Justice. 

SAW YER, Circuit Judge. 
SABIN, Dist. Judge. 


(Endorsed :)- Filed and entered September 17,1888. L.S. B. Saw- 
yer, clerk. | 


Whereupon said pleadings, subpoena, and decree are hereto an- 
nexed, said decree being duly signed, filed, and enrolled pursuant to 
the practice of said circuit court. 


Attest, ete. 
(SEAL.) L. S.. B. SAWYER, Clerk, 
| By F. D. MONCKTON, Deputy Clerk. 


Endorsed: Enrolled papers. Filed September 17th, 1888. L. 8. 
B. Sawyer, clerk, by F’. D. Monckton, deputy clerk. 
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FREDERICK W. SHARON, EXECUTOR, &C. 
47 Notice of Motion for Leave to File Affidavits of Value of Matter 
in Dispute. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, Northern District of California. 


WILLIAM SHARON, Complainant, 


vs. 
SARAH ALTHEA Hint, Defendant. 


To the defendant in the above-entitled cause and Messrs. David S. 


Terry and Stanly, Stony & Hayes, her solicitors and counsel: 


You and each of you are hereby notified that Frederick W. 
Sharon, the executor of the last will of William Sharon, deceased, 
the original complainant in said cause, will move the above-named 
court, at the court-room thereof, in the city and county of San Fran- 
cisco, State of California, on Wednesday, the 11th day of July, A. D. 
1888, at the opening of court on that day, or as soon thereafter as 
counsel can be heard, for leave to file the annexed affidavits of James 
M. Allen and J. P. Martin in support of the jurisdiction in and over 
said cause of the said court and its predecessor, the circuit court of 
the United States in and for the ninth circuit and district of Cali- 
fornia. 

The papers upon which the said executor will rely upon said mo- 
tion are this notice, the said annexed affidavits, the enrolled papers, 
and the record and evidence in said cause. 

WM. F. HERRIN, 
Solicitor for said Executor. 

R. 5. MESICK, Of Counsel. 


48 Affidavit of Value, &c. 


STATE OF CALIFORNIA, ! 


City and County of San Francisce, { 36 


In the Circuit Court of the United States, Ninth Circuit, Northern 
District of California. In Equity. 


WiLitiaAM SHARON, Complainant, 
vs. No. 3138. 
SARAH ALTHEA SHARON, Defendant. 


. 


J. P. Martin, being first duly sworn, deposes and says— 

That for more than ten years preceding November 13th, A. D. 
1885, this deponent was well and intimately acquainted with Wil- 
liam Sharon, the complainant in the above-entitled suit, and with 
his social, business, and financial standing and condition in both 
the States of California and Nevada; that during said period said 
complainant was accustomed to associate with and to entertain a 
large circle of friends and acquaintances of high social, business, 
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and political standing and of large wealth, and that during that 
period he represented the State of Nevada as its Senator in the Sen- 
ate of the United States for a term of six years, ending on the fourth 
day of March, A. D. 1881. 

And this deponent further says that on the twenty-fifth day of 
August, A. D. 1880, and at all times thereafter and during the pend- 
ency of this suit, until the fourth day of November, A. D. 1885, 
said complainant was the owner of and possessed of a large estate, 
consisting of real and personal property, amounting in value to not 
less than five millions of dollars over and above all his debts and 
liabilities and was reputed so to be generally amongst the people of 
said States and was receiving a large income from said estate from 
month to month. 

And this deponent further says that he knows what was a reason- 
able support for the wife of a man in the station and circumstances 

of said complainant in the place where complainant lived 
49 and the cost and expense thereof on the twenty-fifth day of 

August, A. D. 1880, and ever since, and also what was the 
probable duration of the life.of a person of the same condition and 
age as the defendant from the twenty-fifth day of August, A. D. 
1880, and also from the date of the commencement of this suit, and 
that the probable duration of the life of said defendant from said 
twenty-fifth day of August, A. D. 1880, and also from the date of the 
commencement of this suit was ten years and upwards, and that the 
expense per annum of supporting in a reasonable manner the wife 
of a man in the social and ‘financial condition of complainant dur- 
ing that period in the community where he lived was six thousand 
dollars and upwards, and that the amount of money necessary to be 
expended by complainant in the future from the twenty-fifth day 
of August, A. D. 1880, for the reasonable support of the defendant 
as his wife, had she been his wife, was six thousand dollars and up- 
wards per annum, and that the value of the support of the defend- 
ant for the future during her probable natural life was fifty thou- 
sand dollars and upwards. 

And this deponent further says, according to his best information 
and belief, that the complainant received subsequently to the said 
twenty-fifth day of August, A. D. 1880, the sum of two thousand 
dollars and upwards on account of his salary as Senator in the 
United States Senate for the period of time between said date and 
the expiration of his term of office as such Senator, which occurred 
on the fourth day of March, A. D. 1881. 

And this deponent further says, according to his best information 
and belief, that between the said twenty-fifth day of August, A. D. 
i880, and the date of the commencement of this suit, to wit, the 3rd 
day of October, A. D. 1883, the said coniplainant was seized in fee 
in his own right of the following lands, tenements, and real property 
situated in Washington city, District of Columbia, described as 

follows: 
50 Lots 3, 4, 5, 9, 10, 11, 14, 15, and 19, & part of lot 6, in 
square 67; lots 2, 3, 15, & 16, in square 68; lots 16 & 17, in 
square 69; part of lots 9 & 10,in square 97; lots 46 to 149, in- 
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clusive, in square 151 ; lots (subdivided) 22 to 59, inclusive, in square 
153; the following lots in square 156, namely: Lots (subdivided) 35 
to 58, inclusive, and lots (subdivided) 68 to 125, inclusive; also lots 
(subdivided) 138 to 163, inclusive; part of lots 9 & 10 and lot 17, in 
square 158; lots E & F, in square 177; and that the value of said 
lands, tenements, and real property was on said 3rd day of October, 
A. D. 1883, and ever since has been the sum of three hundred thou- 
sand dollars and upwards. 
J. P. MARTIN. 


Subscribed and sworn to before me this Sth day of July, 1888. 
[ SEAT. ] JAMES MASON, 
Notary Public. 


STATE OF CALIFORNIA, eee 
City and County of San Francisco, | ~~ 


(Title of court and cause.) 


James M. Allen, being first duly sworn, deposes and says— 

That he is and has been for eight years last past an attorney and 
counsellor of the above-named court and its predecesser, the circuit 
court of the United States in and for the ninth cireuit and district 
of California; that he is now and during said time has been an 
attorney and counsellor at law in the supreme court of the State of 
California; that he is familiar with the proceedings in the above- 
entitled suit, and also with the proceedings in the action of Sarah 
Althea Sharon, plaintiff, vs. William Sharon, defendant, in the supe- 
rior court of the State of California in and for the city and county 

of San Francisco, which said action and proceedings are 
5] referred to in the answer of Sarah Althea Hill the defendant 

in this cause, filed herein; and affiant attaches to this affida- 
vit a true copy of the judgment-roll in said action; which copy is 
marked “ Exhibit A” and is hereby referred to and made a part 
hereof, as if the same were incorporated in this affidavit. : 

And affiant further says that the plaintiff in said action, Sarah 
Althea Sharon, is the same person who is defendant in this cause 
and who is now known as Sarah Althea Terry, as particularly stated 
in the bill of revivor filed herein by and on behalf of Frederick W. 
Sharon, executor of the last will of William Sharon, the original 
complainant in this cause. 

And affiant further says that on or about the 8th day of January, 
1885, the plaintiff in said action in said superior court filed and gave 
notice of her motion for an order requiring the defendant, William 
Sharon, to pay alimony and counsel fees to the plaintiff and her 
attorneys and counsel; that said notice (omitting the title of court 
and cause) is in the following words and figures, to wit: 


“To William Sharon, defendant above named, and W. H. L. 
Barnes, Esq., his attorney : 


“ You and each of you will please take notice that we will move 
this honorable court, at the court-room thereof (department No. 2), 


me 
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in the new city hall, in the city and county of San Francisco, State 
of California, on Monday, the 12th day of January, A. D. 1885, at 
ten o’clock in the forenoon, or as soon thereafter as counsel can be 
heard, for an order requiring defendant herein to pay alimony and 
counsel fees to plaintiff and her attorneys and counsel herein. 
“Said motion will be made on the ground that the plaintiff herein 
is wholly without income to prosecute her suit and pay her ordi- 
nary expenses. 
52 ‘‘Said motion will be supported by the affidavits hereto an- 
nexed and made part hereof, copies of which are herewith 
served upon you, and the pleadings, papers, records, and proceed- 
ings in the above-entitled cause on file herein. 
“ Respectfully, TYLER & TYLER, 
“ Attorneys for Plaintsff. 
‘‘ Dated January 3d, 1885.” 


That the affidavits mentioned in said notice were those of said 
plaintiff and W. B. Tyler, one of her attorneys; that the affidavit of 
said Tyler (omitting the title of court and cause) is in the following 
words and figures, to wit: 


“STATE OF CALIFORNIA, ey 
“City and County of San Francisco, { ~’ 


“ W. B. Tyler, being first duly sworn, deposes and says that he is 
an attorney and counsellor at law, duly admitted and licensed by 
the supreme court of the State of California; that he is one of the 
attorneys employed by the plaintiff in the above-entitled suit, and 
is familiar with the services rendered in the preparation and trial of 
said cause; that the attorneys employed in said suit by said plain- 
tiff were George W. Tyler and William B. Tyler; that David S. 
Terry, Flournoy, Mhoon & Flournoy, Walter H. Levy, Clement, Os- 
ment & Clement were employed as counsel in said cause and in 
the causes growing out of the same, and neither of said attorneys 
or counsel have been paid: anything as yet for their services ren- 
dered or to be rendered in said cause; that the labor of preparing 
said case for trial was very great, and that the trial of said cause oc- 
cupied several months and called for great diligence and exertion. 

“That said attorneys and said counsel, save and except the firm 

of Clement, Osment & Clement, were actually engaged in the 
53 trial of said cause; that the said firm of Clement, Osment & 

Clement rendered valuable assistance in the preparation of 
said case and during the trial of the same. 

“That the services rendered by said attorneys and said counsel 
in and about the preparation and trial of said case were of great 
value, and were and are reasonably worth the sum of one hundred 
and fifty thousand ($150,000) dollars; and further deponent saith 


not. 


“W. B. TYLER. 
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“Subscribed and sworn to before me this 2d day of January, A. 


D. 1885. 
“TSEAL. | LEWIS B. HARRIS, 
“Notary Public.” 


That the aforesaid affidavit of said plaintiff (omitting the title of 
court and cause) is in the following words and figures, to wit: 


“STATE OF CALIFORNIA, nts 
“Oity and County of San Francisco, 


“Sarah Althea Sharon, being first duly sworn, deposes and says 
that she is the plaintiff above named and that she is the wife 
of the defendant above named; that the defendant herein is a 
man of large means, and, as plaintiff is informed and believes 
and so charges the fact to be, is now worth the sum of fifteen mil- 
lion ($15,000,000) dollars, and defendant’s income, as plaintiff is in- 
formed and believes, is and has been since the commencement of 
this suit one hundred thousand ($100,000) dollars per month, all of 
which is under the absolute control of the defendant. 

“ Deponent further alleges that she is now and has been ever since 
she was deserted by her said husband on the 25th day of Nuvember, 
A. D. 1881, entirely without means to prosecute her suit or pay her 

ordinary expenses during the pendency of said action. 
o4 “ Deponent further alleges that she has been compelled to 
employ counsel to prosecute her said suit, and that she is in- 
formed and believes that the sum of one hundred and fifty thousand 
($150,000) dollars is a reasonable sum to be paid to her said counsel, 
and that the sum of ten thousand ($10,000) dollars per month is 
reasonable sum for allowance to the plaintiff as alimony from the 
25th day of November, A. D. 1881. 
“And further deponent saith not. 


“S. A. SHARON. 
“Subscribed and sworn to before me this 8th day of January, 


A. D. 1885. 
“ [spat] LEWIS B. HARRIS, 
“ Notary Public.” 


That said motion for alimony and counsel fees was heard by said 
superior court, and said court, on February 16th, 1885, granted said 
motion by the making of an entry of its judgment in the following 
words and figures, to wit: 


‘“SaraH A. SHARON vs. WILLIAM SHARON. 


“ Monpay, February 16, 1885. 


“Tt is hereby ordered that the defendant pay to the plaintiff or 
her order on or before the ninth day of March, 1885, the sum of 
seven thousand five hundred dollars as alimony herein, and the fur- 
ther sum of twenty-five hundred dollars on or before the eighth day 
5—1462 : 
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of April, 1885, and the same amount on or before the eighth day of 
cach and every month thereafter as alimony until the further order 
of this court. 

“Ttis further ordered that the defendant pay as counsel fees herein 
on or before the eighth day of March, 1885, the sum of fifty-five 
thousand. dollars—that is to say, twenty thousand dollars to 

Messrs. Tyler & Tyler or order; ten thousand dollars to 
55 George Flournoy or order; ten thousand dollars to Walter 

Levy or order; ten thousand dollars to David 8. Terry or 
order, and five thousand dollars to R. P. Clement or order; and in 
case any of such payments are not made on or before the time herein 
fixed, then the party or the parties entitled thereto shall have exe- 
cution therefor, pursuant to section 1007 of the Code of Civil Pro- 


cedure of the State of California.” 


That thereafter William Sharon, the defendant in said action, ap- 
pealed from said order or judgment to the supreme court of the 
State of California, and that the said supreme court, after the hear- 
ing of said appeal, on the 31st day of January, 1888, made the fol- 
lowing decision upon said appeal: 

“The judgment or order appealed from (made and entered the 
sixteenth day of February, 1885), directing the payment of alimony 
to the plaintiff and the payment of counsel fees, is modified by 
striking out therefrom the words ‘the sum of $7,500 as alimony 
herein and the further sum-of $2,500 on or before the eighth day of 
April, 1855,’ and inserting in the stead and place of those words 
‘the sum of $1,500 alimony herein and the further sum of $500 on 
or before the eighth day of April, 1885;’ and the judgment or order 
appealed from (so as aforesaid made and entered on the sixteenth 
day of February, 1885) is further modified by striking out therefrom 
the portion thereof which reads, ‘ It is further ordered that the de- 
fendant pay as counsel: fees berein on or before the ninth day of 
March, 1885, the sum of fifty-five thousand dollars—that is to say, 
twenty thousand dollars to Messrs. Tyler & Tyler or order; $10,000 
to George Flournoy or order; $10,000 to Walter Levy or order; 

$10,000 to David 8. Terry or order, and $5,000 to R. P. Clem- 
56 ent or order; and in case any of such payments are not made 

on or before the time herein fixed, then the party or parties 
entitled thereto shall have execution therefor, pursuant to section 
1007 of the Code of Civil Procedure of the State of California,’ and the 
portion of said order of February 16, 1885, so as aforesaid providing 
for the payment of counsel fees is hereby ordered reversed.” 


And affiant further states, upon his information and _ belief, that 
it is now claimed by the plaintiff in said action, and was claimed at 
and before the filing of the originalebill herein on October 3d, 1883, 
and has at all times since been claimed by her, that there‘is com- 
munity property of the marriage alleged between herself and the 
said William Sharon which equals in value the sum of ¢en millions 
($10,000,000) dollars, and that she is entitled to one-half of said 
community property under and by virtue of her said marriage and 
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FREDERICK W. SHARON, EXECUTOR, &C. 


the judgment of said superior court entered in said action, as appears 
from the aforesaid judgment-roll. 


And affiant further states that the matter in dispute in this cause 
has always exceeded the sum or value of five hundred dollars, ex- 
clusive of interest and costs; that, as affiant states according to his 
best information and belief, the property of said William Sharon 
possessed by him before and at the time of said suit was of the value 
of five million ($5,000,000) dollars over and above all his debts and 
liabilities; that the said defendant, Sarah Althea Hill, at all the 
times during said cause of Sharon vs. Hill claimed all the rights of 
a wife under the laws of the State of California in and to the prop- 
erty and property rights of said complainant, William Sharon, and 
to a reasonable support from him,as her husband, and to a share of 
the property acquired by him after the date of the alleged pris a 

and affiant further states that said support was of the value 
57 of at least five hundred dollars per month, if said Sarah Althea 

Hill was in fact the wife of said William Sharon, as claimed 
by her in her answer in said cause of Sharon vs. Hill, and that her 
claim of right toa reasonable support from said complainant, William 
Sharon, was in controversy in said suit, and that all said claims of 
said Sarah Althea Hill as the wife of said William Sharon and toa 
reasonable support from him as her husband and to an interest in 
his property as community property were wholly disputed as false 
and fraudulent by said William Sharon in and by said suit, and is 
now disputed by his personal representatives, heirs, and successors 
in interest, and that said matters in dispute, exclusive of interest 
at costs, at cll times exceeded the sum or value of two thousand 

ollars. 


And affiant further states that it was the object of said suit of 
Sharon vs. Hill to protect the property and property rights of said 
William Sharon and his estate, exceeding in value the sum of five 
million ($5,000,000) dollars, against all of said claims or any claim - 
of said Sarah Althea Hill, and that all of said claims were substan- 


tially in dispute in said suit. 
JAMES M. ALLEN. 


Subscribed and sworn to before me this 5th day of July, A. D. 
1888. 
[ SEAL. ] JAMES MASON, 
| Notary Public. 
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58 ‘“ EXHIBIT A.” 


Complaint. 


STATE OF CALIFORNIA, 
City and County of San Francisco : 


In the Superior Court. 


SARAH ALTHEA SHARON, Plaintiff, 
v8. 
WILLIAM SHARON, Defendant. 


Plaintiff complains of said defendant and for cause of action 
against him avers and shows to the court as follows: 


he 


That for more than six months last past the plaintiff and the de- 
fendant have resided and do now reside in the city and county of 
San Francisco, State of California. 


IT. 


That on the 25th day of August, 1880, the plaintiff and defendant 
became, by mutual agreement, husband and wife, and thereafter 
plaintiff and defendant commenced living and cohabiting together 
as husband and wife. 


ITT. 
That on the said 25th day of August, 1880, at said city and 
59 county—and inasmuch as said marriage had not been sol- 


emnized in the mode provided by section 70 of the Civil Code 
of California—the plaintiff and defendant jointly made a declara- 
tion of marriage in writing, signed by each of them, substantially 
in form as required by section 75 of the Civil Code of California, and 
until the month of November, 1881, the plaintiff and defendant 
lived and cohabited together in said city and county as husband 
and wife. 


[V. 


That on or about the 25th day of November, 1881, the defendant 
demanded of plaintiff a surrender to him of said declaration of 
marriage, and threatened plaintiff with personal violence in case 
she refused to comply with such demand; refused to recognize his 
said marriage with plaintiff; drove the plaintiff away from him, 
and refused to live or cohabit with her unless she complied with his 
demand; and the defendant for more than one year last past has 
not lived with plaintiff, nor has he requested her to return to and 
live with him, thereby willfully deserting the plaintiff. 


» 
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FREDERICK W. SHARON, EXECUTOR, &€. 
Second. 


For another, further, and separate cause of action against the de- 
fendant, this plaintiff refers to and repeats the allegations of the 
first cause of action, hereinbefore set forth, numbered, respectively, 
“1,” “2.” and “3,” and further alleges, upon information and belief, 
as follows: 


I. 


That on or about the 28th day of June, 1881, at the city and 
county of San Francisco, the defendant, while so the lawful husband . 
of this plaintiff, had voluntary sexual intercourse with a woman 
known by the name of Gertie Dietz, but whose real first name is 
unknown to this plaintiff. 


60 IT. 


* - 


In like manner plaintiff further alleges that on divers other days 
since the 28th day of June, 1881, and prior to the commencement of 
this suit, at said city and county, the defendant has had voluntary s 
sexuel intercourse with the same person known as Gertie Dietz, but 4 
upon what dates and at what particular places plaintiff is unable a 
more particularly to set forth or allege; all of which said several 
— of adultery came to the knowledge of plaintiff within two years 

ast past. ? 


7 BOING 0 OS ee a ee 
For another, further, aud separate cause of action against the de- 
ferdant plaintiff refers to and repeats the allegations numbered, re- 
spectively, “1,” “2,” and “3” in the first cause of action hereinbe- 
fore set forth, and further alleges, upon information and belief, a 
follows: | 


E, 


That on or about the 20th day of August, 1881, at the city and 
county of San Francisco, the defendant, while so the lawful husband 
of this plaintiff, had voluntary sexual intercourse with a woman 
1 known by the name of May Dietz, alias May Rey, the wife of Ferdi- 


_ 


nand Dietz. 


| II. 

an In like manner plaintiff alleges that at divers other times between 
, the 20th dav of August, 1881, and. the commencement of this suit, 
i said defendant, at the city and.county of San Francisco, had volun- 
tary sexual intercourse with said May Dietz, alias May Rey, the wife 


of Ferdinand Dietz, but upon what dates and at what particular a 

places plaintiff is unable more particularly to set forthor , @ 
61 allege; the knowledge of all which acts of adultery have be- * 
come known to plaintiff within two years last past. 
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Fourth. 


For another, further, and separate cause of action against the de- 
fendant this plaintiff refers to and repeats the allegations numbered, 
respectively, “1,” “2,” and “3” in the first cause of action hereinbe- 
fore set forth, and further alleges, upon information and belief, as 
follows: 

I. 


That on or about the first day of January, 1882, at the city and 
county of San Francisco, the defendant, while so the lawful husband 
of plaintiff, had voluntary sexual intercourse with a woman by the 
name of Sophia Machoniche, alias Sophia Whiting. 


IT. 


In like manner plaintiff alleges that at divers other times, at said 
city and county, during the year 1882, the said defendant had vol- 
untary sexual intercourse with the said Sophia Machoniche, alias 
Sophia Whiting, but upon what dates or at what particular places 
plaintiff is unable more particularly to set forth or allege. 


Fifth. 


For another, further, and separate cause of action against said de- 
fendant this plaintiff refers to and repeats the allegations of the first 
cause of action, hereinbefore set forth, numbered, respectively, “ 1,” 
“2.” and “3,” and, in addition thereto, alleges, upon information and 
belief, as follows: 


I. 


That on or about the 20th day of January, 1882, at the city 

62 and county of San Francisco, the defendant, while so the law- 

ful husband of this plaintiff, had voluntary sexual intercourse 

with a woman by the name of Kate Colter, formerly Kate Riley, the 
ward of said defendant. 


IT. 


In like manner plaintiff alleges that at divers other times during 
the year 1881], at the city and county of San Francisco, the defend- 
ant had voluntary sexual intercourse with the said Kate Colter, for- 
merly Kate Riley, but at what particular dates or at what places 
plaintiff is unable more particularly to set forth or allege; the 
knowledge of all which acts of adultery have become known to 
plaintiff within two years last past. 


Sixth. 


For another, further, and separate cause of action against thd de- 
fendant the plaintiff refers to and repeats the allegations numbered, 
respectively, “1,” “ 2,” and “3” in the first cause of action, herein- 
before set forth, and further, upon information and belief, alleges as 
follows : 
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FREDERICK W. SHARON, EXECUTOR, 


I. 


That on or about the first day of August, 1881, at the city and 
county of San Francisco, the defendant, while so the lawful husband 
of plaintiff, had voluntarily sexual intercourse with a woman by the 
name of Mamie Riley, the ward of said defendant. 


IT. 


In the same manner plaintiff alleges that at divers other times 
during the year 188], at said city and county, the defendant had 
voluntary. sexual intercourse with the said Mamie Riley, but at 

what dates and at what particular places plaintiff is unable to 
63 more particularly set forth or allege; the knowledge of all 

which acts of adultery have become known to plaintiff within 
two years last past. 


Seventh. 


For another, further, and separate cause of action against defend- 
aut the plaintiff refers to and repeats the allegations of the first cause 
of action, hereinbefore set forth, numbered, respectively, “ 1,” “ 2,” 
and “3,” and further alleges, upon information and belief, as follows: 


i. 


That on or about the first day of March, 1882, at the city and 
county of San Francisco, the said defendant, while so the lawful hus- 
i band of this plaintiff, had voluntary sexual intercourse with a 
woman by the name of Kate Dunne. 


IT. 


In like manner plaintiff alleges that at divers other times since 
said first day of March, 1882, at the city and county of San Fran- 
cisco, and prior to the commencement of this suit, the defendant - 
had voluntary sexual intercourse with the said. Kate Dunne, but 
upon what dates or at what particular places plaintiff is unable 
more particularly to set forth or allege. 


: Eighth. 


For another, further, and separate cause of action against the 
defendant the plaintiff refers to and repeats the allegations of the 
first cause of action, hereinbefore set forth, numbered, respectively, 
“41,." “2” and “3,” and further alleges, upon information and be- 
lief, as follows: 7 | 


64 I. 


That on or about the first day of June, 1882, at the Palace Hotel, 
in the city and county of San Francisco, the said defendant, while 
so the lawful husband of this plaintiff, had voluntary sexual inter- 
course with a woman by the name of Jane Doe Eads, whose real 
first name is unknown to this plaintiff. 
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IT. 


In like manner plaintiff alleges that at divers other times during 
the months of June and July, 1882, at the Palace Hotel, in said city 
and county, the defendant had voluntary sexual intercourse with 
the said Jane Doe Eads, but upon what particular dates plaintiff is 
unable more particularly to set forth or allege. 


Ninth. 


For another, further, and separate cause of action against the de- 
fendant this plaintiff refers to and repeats the allegations of the first 
cause of action hereinbefore set forth, numbered, respectively, “1,” 
“2.” and “3,” and further alleges, upon information and belief, as 


follows: 
I. 


That on or about the first day of January, 1883, at the Palace 
Hotel, in the city and county of San Francisco, the said defendant, 
while so the lawful husband of this plaintiff, had voluntary sexual 
intercourse with a woman by the name of Delia Hogan. 


IT. 


In like manner plaintiff alleges that at divers other times since 

the first day of January, 1883, and prior to the commence- 

65 ment of this suit,at said Palace Hotel, in said city and county, 

the said defendant had voluntary sexual intercourse with the 

said Delia Hogan, but upon what particular dates this plaintiff is 
unable more particularly to set forth or allege. 


Tenth. 


For another, further, and separate cause of action against the 
defendant this plaintiff refers to and repeats the allegations of the 
first cause of action, hereinbefore set forth, numbered “1,” “ 2,” and 
“3,” and further alleges, upon information and belief, as follows: 


# 


That on or about the first day of May, 1883, at the city and county of 
San Francisco, the said defendant, while so the lawful husband of 
plaintiff, enticed away from the protection of her guardian, John 
Dunne, a young girl, less than eighteen years of age, by the name of 
May Dunne, and had voluntary sexual intercourse with her,and has, 
since that time,supported her and kept her away from her said guard- 
ian, and has, at divers other times since the first day of May, 1883, 
and prior to the commencement of this suit, had voluntary sexual 
intercourse with said May Dunne, but at what dates and at what 
particular places this plaintiff is unable more particularly to set 
forth or allege. 

Plaintiff further alleges, upon information and belief, that when 
plaintiff and defendant intermarried the defendant was greatly in 
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FREDERICK W. SHARON, EXECUTOR, 


debt and did not have in money or property at that time more than 
five millions of dollars ($5,000,000), and his income did not then 
exceed the sum of thirty thousand dollars ($30,000) per month, and 
that since such intermarriage plaintiff and defendant have, by their 


prudent management of mines, fortunate speculations, manipula- 


tions of the stock market, and other business enterprises, ac- 
66 cumulated in money and property more than ten millions of 


dollars ($10,000,000), so that now the defendant has in his 


possession or under his control money and property to the value of 
at least fifteen millions of dollars ($15,000,000), from which he re- 
ceives an income of over one hundred thousand dollars per month. 

Wherefore plaintiff prays that her marriage with said defendant 
may be declared legal and valid by this honorable court; that she 
may be divorced from said defendant. 

That an account be taken of all the business transactions of plain- 
tiff and defendant since their said marriage to ascertain the amount 
of the common property of plaintiff and defendant, and that the 
same may, by the decree of this hon. court, be equally divided be- 
tween them, and for such other or further or different relief as may 


be just, and for costs. 
TYLER & TYLER, 
Attorneys for Plaintiff. 


STATE OF CALIFORNIA, } as: 
City and County of San Francisco, 


Sarah Althea Sharon, being duly sworn, deposes and says that 
she is the plaintiff in the above-entitled action ; that she has heard 
read the foregoing complaint and knows the contents thereof; that 
the same is true of her own knowledge except as to those matters 
which are therein stated on her information or belief, and as to those 


matters that she believes it to be true. 
SARAH ALTHEA SHARON. 


Subscribed and sworn to before me this 31st day of October, #, 


D. 1883. 
[ SEAL. | LEWIS B. HARRIS, 
Notary Public. 
Endorsed: Filed Nov. Ist, 1883. William T. Sesnon, clerk, by 
J. D. Ruggles, deputy clerk. 
67 Answer. 


(Title of court and cause.) 


Now comes the defendant, William Sharon, by William H. L. 
Barnes, his attorney, and for answer to the complaint of Sarah 
Althea Hill, falsely calling herself Sarah Althea Sharon, respect- 
fully shows to the court and alleges as follows: 


6—1462 
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I. 


The defendant admits that for more than six months last past 
he has been and now is temporarily resident in the city and county 
of San Francisco, State of California, and alleges that during all 
the times mentioned in said complaint he has been and now isa 
citizen of the State of Nevada. 


IT. 


He denies that on the 25th day of August, 1880, or at any other 
time the plaintiff and defendant became by mutual agreement or 
otherwise husband and wife, or that thereafter or ever the plaintiff 
and defendant commenced living or cohabiting together as husband 
and wife, or ever did so live and cohabit. 


III. 


He denies that on the said 25th day of August, 1880, or at any 
other time, at the city and county of San Francisco or elsewhere, or 
inasmuch as said alleged marriage had not been solemnized in the 
mode provided by section 70 of the Civil Code of California, the 
plaintiff and defendant jointly or otherwise made a declaration of 
marriage in writing or otherwise, signed by either of them, sub- 
stantially or otherwise in form as required by section 75 of the Civil 

Code of California or otherwise, or until the month of Novem- 
68 ber, 1881, or at any other time, the plaintiff and defendant 
lived or cohabited together in said city and county or else- 
where as husband and wife. 
IV. 

He denies that on or about the 25th day of November, 1881, or at 
any other time, he demanded of the plaintiff a surrender to him of 
said alleged declaration of marriage, or threatened plaintiff with 
personal or other violence in case she refused to comply with such 
demand, or at all, or refused to recognize or was ever requested by 
the plaintiff to recognize said alleged and pretended marriage with 
her. He denies that he drove the plaintiff away from him, or that 
she was ever with him, or that he refused to live or cohabit with her 
unless she complied with his alleged demand. On the contrary, 
the defendant alleges that he never knew or heard of the existence 
of said alleged declaration of marriage prior to the time mentioned 
in said complaint, or ever after until within sixty days last past. 

He admits that for more than one year last past he has not lived 
with the plaintiff nor has he requested her to return to and live 
with him. He denies that he has ever willfully deserted the piain- 
tiff or that he has ever lived with the plaintiff at any time or at 
any place, as husband and wife or otherwise. 

And defendant, further oe says that within sixty days 
last past the said plaintiff, whose real name is Sarah Althea Hill, 
but who has falsely and fraudulently assumed and pretended to bear 
the name of Sarah Althea Sharon, has, in some manner unknown 
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&C. 
to the defendant, falsely and fraudulently forged or procured to be 
forged a document purporting to be a declaration or statement of 
marriage between the plaintiff and the defendant, and has on 

divers occasions, in the city and county of San Francisco, 
69 uttered the same, and caused the same’to be published in 

divers newspapers in the city and county of San Francisco; 
that this defendant never signed the document referred to in the 
complaint or any document wherein or whereby he agreed to marry 
the plaintiff, or ever did in fact marry her; and that all and singn- . 
lar the statements, declarations, and pretenses of the plaintiff in that 
behalf are willfully false, and well known by her so to be. 


V. 

And, with respect to the second alleged cause of action in said 
complaint contained, this defendant repeats and renews the matter 
hereinbefore stated in respect to the allegations of the first cause of 
action in the complaint contained, numbered, respectively, I, I, II], 
and IV. 

VI. 

And, with respect to the third alleged cause of action in said com- 

plaint contained, this defendant repeats and renews the matter here- | 


inbefore stated in respect to the allegations of the first cause of action 
in the complaint contained, numbered, respectively, I, 11, II], and 


VIT. 


And, with respect to the fourth alleged cause of action in said 
complaint contained, the defendant repeats and renews the matter 
hereinbefore stated in respect to the allegations of the first cause of 
action in the complaint contained, numbered, respectively, I, II, III, 
and IV. 


VIII. 


And, with respect to the fifth alleged cause of action in said com- 

plaint contained, the defendant repeats and renews the matter here- 

inbefore stated in respect to the allegations of the first cause of 

70 action in the complaint contained, numbered, respectively, 
[, II, II, and IV. 


IX. 


And, with respect to the sixth alleged cause of action in said com- 
plaint contained, the defendant repeats and renews the matter here- 
inbefore stated in respect to the allegations of the first cause of ac- 
tion in the complaint contained, numbered, respectively, I, II, ITI, 
and IV. 

X. 

And, with respect to the seventh alleged cause of action in said 
complaint contained, the defendant repeats and renews the matter 
hereinbefore stated in respect to the allegations of the first cause of 


OO _ 
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action in the complaint contained, numbered, respectively, I, II, ITT, 
and IV. 
XI. 

And, with respect to the eighth alleged cause of action in said 
complaint contained, the defendant repeats and renews the matter 
hereinbefore stated in respect to the allegations of the first cause of 
action in the complaint contained, numbered, respectively, I, IT, UI, 
and [V. 

XIT. 


And, with respect to the ninth alleged cause of action in said com- 
plaint contained, the defendant repeats and renews the matter here- 
inbefore stated in respect to the allegations of the first cause of action 
in the complaint contained, numbered, respectively, I, II, III, and 


IV. 
XITT. 
And, with respect to the tenth alleged cause of action in said 
71 complaint contained, the defendant repeats and renews the 


matter hereinbefore stated in respect to the allegations of the 
first cause of action in the complaint contained, numbered, respect- 
ively, I, II, III, and IV. 
XIV. 


And with respect to the II, III, IV, V, VI, VII, VIII, IX, and X 
alleged causes of action the defendant alleges as follows: 

He denies that he is or ever was the lawful husband of the plain- 
tiff as in said several separate causes of action and each of them 
is alleged. 

XV. 


And, further answering, the defendant denies that the plaintiff 
and defendant ever intermarried, as alleged in said complaint or 
otherwise. 

He denies that since said alleged intermarriage or at all plaintiff 
and defendant have, by the prudent management of mines or for- 
tunate speculations or ee of the stock market or other 
business enterprises accumulated money or property more than ten 
millions of dollars, or that the plaintiff ever had or acquired, by 
either marriage or otherwise, any right, title, or interest of any name, 
nature, or description in or to the property of this defendant. 

Wherefore the defendant prays that the prayer of said complaint 
may be denied, and that it be adjudged and decreed that the plain- 
tiff is not and never was the wife of this defendant, and that she is 
not now and never was entitled to be divorced fromm him; that her 
prayer that an account be taken of all the alleged business transac- 
tions of plaintiff and defendant since the said pretended marriage 
may be denied, and that it be ordered: and adjudged that the plain- 
tiff has no right or claim, legal or equitable, to any property or share 

in any proportion of any property, real or personal, of which 
72 the defendant may be possessed, and that he may have such 
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other and further order, judgment, and relief in the premises as may 
be just and the circumstances of the case may require. : 
W. H. L. BARNES, 
Attorney for Defendant. 


STATE OF CALIFORNIA. 
ity and County of San Francisco, 


William Sharon, being duly sworn, deposes and says that he is 
the defendant in the above-entitled action ; that he has heard read 
the foregoing answer and knows the contents thereof; that the same 
is true of his own knowledge, except as to the matters which are 
therein stated upon his information or belief, and as to those matters 


he believes it to be true. 
WM. SHARON. 
Subscribed and sworn to before me this 10th day of November, 


A. D. 1883. 
[ NOTARIAL SEAL. | C. H. JACKSON, 
Notary Public. 


(Endorsed :) Filed Nov. 10th, 1883. William T. Sesnon, clerk, by 
A. J. Raisch, deputy clerk. 


Stipulation. 
(Title of court and cause.) 


It is hereby stipulated and agreed by and between the respective 
parties to this suit that the above-entitled cause may be assigned to 
department two of said court and tried by Hon. J. F. Sullivan with- 
out a jury. 

Dec. 3, 1883. | 
TYLER & TYLER, 

Attorneys for Plaintiff. 
W. H. L. BARNES, 
Attorney for Defendant. 


(Endorsed :) Filed Jan. 3d, 1884. William T. Sesnon, clerk, by 
W. G. Burke, deputy clerk. 


73 Order Transferring Cause for Further Hearing. 


(Title of court and cause.) 


I hereby consent that the above-entitied cause, pending before me 
in department No. 3, be transferred to Judge J. F. Sullivan (dep’t 2) 


for hearing. . 
. JNO. F. FINN, Judge. 


Ordered, upon the stipulation hereto annexed, that the above- 
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entitled cause be transferred to Hon. J. F. Sullivan, judge, for the 
hearing of all further proceedings. 


Dated this 3d day of January, 1884. 
JOHN HUNT, 


Presiding Judge. 


(Endorsed :) Filed January 3d, 1884. Wm. T. Sesnon, clerk, by 
W. G. Burke, deputy clerk. 


Amended Answer. 


(Title of court and cause.) 


Now comes the defendant and, by leave of court first had and ob- 
tained, amends his answer in the following particulars, to wit : 

By substituting in the place and stead of paragraph 15 of said 
answer the words and figures as follows, to wit: 

And, further answering, the defendant denies that plaintiff and 
defendant ever intermarried as alleged in said complaint or other- 
wise. : 

He denies that since said alleged intermarriage or at any time or 
at all plaintiff and defendant have, by their prudent or any 
74 management of mines or fortunate or any speculation or 
manipulations of the stock market or other business enter- 
prises or at all, accumulated, in either money or property or both, 
more than or as much as ten millions of dollars or any other sum, 
or that plaintiff ever had or acquired, by either marriage or other- 
wise, any right, title, or interest of any name, nature, or description 
in or to the property owned or possessed by this defendant or owned, 
possessed, or controlled by him at any time since the 25th day of 
August, A. D. 1880, or at all. 

He denies that he has now, or has been since the 25th day of 
August, 1880, the owner of, or has had at any time since said date 
in his possession or under his control money and property, or 
either, of the value of fifteen millions of dollars, or any other sum 
greater than five million dollars net, from which he receives an in- 
come of over one hundred thousand dollars per month, or any 
other sum greater than thirty thousand dollars net. 

He denies that he now has or has had at any time since the 25th 
day of August, A. D. 1880. an income of over one hundred thousand 
dollars per month, or any other sum exceeding the sum of thirty 


thousand dollars per month net. 
W. H. L. BARNES, 
Attorney for Defendant. 


STATE OF CALIFORNIA, bss : 
City and County of San Francisco, 


William Sharon, being duly sworn, deposes and says: 
I am the defendant in the above-entitled cause. I have heard 
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| read the foregoing amendments to my answer in said cause and 

; know the contents thereof, and that the same is true of my own 
: knowledge. 

San Francisco, Cal., Jan. 3, 1885. | 

WM. SHARON. 


75 Subscribed and sworn to before me this 3d day of Jan- 
| uary, 1885. 
[SEAL. | C. H. JACKSON, 
f : Notary Public. 


(Endorsed :) Filed Jan. 5th, 1885. James J. Flynn, clerk, by J. 
J. Farrell, deputy clerk. 


Findings of Fact. 


(Title of court and cause.) 


This cause came on for trial before Hon. J. F. Sullivan, judge of 
said court, a jury having been waived by the respective parties and 
both parties have stipulated to try said cause before said judge on 
the 10th day of March, 1884, and the trial thereof was continued 
from time to time until the 17th day of September, 1884, when the 
same was submitted for decision and taken under advisement by 
the court. 

Now, on this 18th day of February, A. D. 1885, after mature de- 
liberation, the court finds from the testimony in said cause the fol- 
lowing facts: 


— el nal 


First. 


That for more than six months prior to the commencement of this 
suit the plaintiff and defendant were residents of the city and 
| county of Sar Francisco, State of California. 3 


Second. 


That on the 25th day of August, A. D. 1880, the plaintiff and de- 
fendant each signed a certain declaration of marriage in the words 
and figures following, to wit: 


- 76 In the city and county of San Francisco, State of Califor- 
nia, on the 25th day of August, A. D. 1880, I, Sarah Althea 
Hill, of the city and county of San Francisco, State of California, 
aged 27 years, do here, in the presence of Almighty God, take Senator 
¥. William Sharon, of the State of Nevada, to be my lawful and wed- 
ded husband, and do here acknowledge and declare myself to be the 
i wife of Senator William Sharon, of the State of Nevada. 
August 25th’, 1880, San Francisco, Cal. 
A SARAH ALTHEA HILL. 


I agree not to make known the contents of this paper or its exist- 
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ence for two years, unless Mr. Sharon himself see fit to make it 


known. ; 
S. A. HILL. 


In thecity and county of San Francisco, State of California, on the 
25th day of August, A. D. 1880,1I,Senator William Sharon, of theState 
of Nevada, aged 60 years, do here, in the presence of Almighty God, 
take Sarah Althea Hill, of the city of San Francisco, Cal., to be my 
lawful and wedded wife, & do here acknowledge myself to be the 
husband of Sarah Althea Hill. 

Nevada, August 25th, 1880. 

WILLIAM SHARON. 


Which was the only written declaration, contract, or agreement of 
marriage ever entered into between said parties, and at the time of 
signing said declaration plaintiff and defendant mutually agreed to 
take each other as, and henceforth to be to each other, husband and 


wife. 
Third. 


That afterwards and about the — day of September, 1880, the 

plaintiff and defendant commenced living and cohabiting together 

in the way usual with married people, although their cohabi- 

77 tation was kept secret, and so continued for the space of more 

than one year and down to the 25th day of November, 1881, 

and during all of said time the plaintiff and defendant mutually as- 
sumed towards each other marital rights, duties, and obligations. 


Fourth. 


That during all the time plaintiff and defendant so lived together 
defendant visited her relations with her, escorted her to places of 
amusement, and introduced her to respectable families and to mem- 
bers of his owr family, and wrote to her several letters while absent 
from her, in which he addressed her as “ My dear wife.” 


Fifth. 


From the foregoing facts the court finds that plaintiff and defend- 
ant intermarried in August, 1880, and that the allegations of para- 
graphs two and three of the complaint as to the fact of marriage are 
true, except in so far as the declaration therein referred to is alleged 
to be in compliance with section 75 of the Civil Code of this State. 


Sixth. 


The defendant, on or about Dec. 6th, 1881,drove plaintiff from her 
apartments in his hotel in which she had resided by his directions 
since September, 1880, and which was the residence selected for her 
by the defendant, refused to longer live with or provide for her sup- 
port, and has not since then lived with or sought to live with or re- 


~— ee... 
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quested the plaintiff to return or live with him or provide in any 
manner for her support. 


Seventh. 


That no proof was offered of either charge of adultery in the com- 
plaint, the same being on the trial deemed withdrawn by mutual 
consent. 


78 Eighth. 


That it is not true, as stated in the answer of defendant, that plain- 
tiff has either falsely or fraudulently assumed the name of Sarah 
Althea Sharon, but, on the contrary, that it is her real name; nor is 
it true that she or any one forged the document mentioned in the 
complaint and heretofore set out; on the contrary, the said docu- 
ment is genuine and was signed by the plaintiff and defendant at 
the time it purports to have been signed. 


Ninth. 


That defendant never introduced plaintiff as his wife nor spoke 
of her as such in the presence of other persons; that plaintiff never 
introduced defendant as her husband nor spoke to nor of him to other 
persons in his presence as her husband; that the parties were never 


reputed among their mutual friends to be husband and wife, nor 


was there at any time any mutual, open recognition of such rela- 
tionship by the parties, nor any public assumption by the parties of 
the relation of husband and wife. 


Conclusions of Law. 
As conclusions of law from the foregoing facts the court finds— 
‘ First. 


That plaintiff and defendant are and have been since August 
25th, 1880, husband and wife. 


Second. 


That on or about the twenty-fifth day of November, 1881, the 
defendant willfully deserted the plaintiff, and such desertion has 
continued from thence hitherto. 


79 : Third. 

That plaintiff, by reason of defendant’s desertion of her, is en- 
titled to a decree of divorce from the defendant, dissolving the bonds 
of matrimony now existing between them. 

7—1462 : 


5O DAVID S. TERRY ET AL. VS. 


Fourth. 


That plaintiff is entitled to one-half the common property ac- 
cumulated by plaintiff and defendant since August 25th, 1880, and 
to an accounting with the defendant to ascertain the same, and upon 
the coming in of the report of the master or referee,taking said 
account to a final decree herein. 

In the meantime plaintiff is entitled to a decree of divorce, to be 
entered at once upon these findings, in which her right to an ac- 


counting shall be preserved. 
J. F. SULLIVAN, 
Judge of said Court. 


(Endorsed :) Filed February 18th, 1885. Jas. J. Flynn, clerk, by 
H. Hart, dep. clerk. 


Decree of Divorce. 


(Title of court and cause.) 


The above-entitled cause having been tried by said court sitting 
without a jury, a jury having been duly waived by the attorneys 
for the respective parties by stipulation, and said cause having been 
submitted to the court upon the charge of desertion, the charges of 
adultery having been withdrawn upon the trial, and the court hav- 
ing made and filed its findings of fact and conclusions of law herein, 
by which it found that plaintiff and defendant intermarried in 
August, 1880, and that the defendant willfully deserted the plain- 

tiff in December, 1881, and that plaintiff is entitled to an 
80 accounting with defendant to ascertain the common prop- 
erty : 

Now, therefore, on motion of Messrs. Tyler & Tyler, attorneys for 
plaintiff, it is ordered, adjudged, and decreed that the plaintiff and 
defendant are husband and wife, and that the marriage now exist- 
ing between the plaintiff, Sarah Althea Sharon, and the defendant, 
William Sharon, be, and the same is hereby, dissolved, and the 
said parties are and each of them is freed from the obligations 
thereof. 

It is further ordered, adjudged, and decreed that plaintiff is en- 
titled to one-half of all the common property acquired by plaintiff 


and defendant or either of them since the 25th day of August, A. D.. 


1880, the date of their marriage, and that in order to ascertain what 
is community property an account be taken by M. C. Blake, Esq., 
who is hereby appointed referee for that purpose, of all property 
acquired by either party since August 25, 1880, and what part of the 
same 1s common property. 

It is further ordered, adjudged, and decreed that said account be 
taken and stated with all convenient dispatch and reported to the 
court for further action, and that said referee report to the court the 
testimony taken before him in the taking of said account. 

It is further ordered, adjudged, and decreed that the question of 
property be, and the same is hereby, reserved for future considera- 
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tion, and upon the coming in of the referee’s report plaintiff has 
leave to apply for a further and final decree settling the matter of 
property as between the parties, and in case there should not be suf- 
ficient community property so that the one-half thereof would be 
amply sufficient to provide for the support and maintenance of the 
plaintiff suitable to her station in life she has leave to apply to the 
court for provision for such support and maintenance and for coun- 
sel fees out of the separate property of the defendant. 
81 It is further ordered, adjudged, and decreed that plaintiff 
recover her costs incurred in the trial of said cause up to the 


present time, taxed at $1,489.75. 
J. F. SULLIVAN, 
Judge of said Court. 


Decree recorded February 19th, 1885, B. 3, p. 254, D. 3. 


Filed February 19th, 1885. 
JAS. J. FLYNN, Clerk, 
By H. HART, Dep. Clerk. 


City AND County oF San FRANCISCO, 88: 
(Title of court and cause.) 


I, Jas. J. Flynn, county clerk of the city and county of San Fran- 
cisco, State of California, and ex officio clerk of the superior court 


thereof, do hereby certify the foregoing to be a true copy of the judg- 
ment entered in the above-entitled cause and recorded in Judgment | 
Book 3 Gf said court, at page 254, department No. 3; and I further 
certify that the foregoing papers hereto annexed constitute the judg- 


ment-roll in said cause. 
Witness my hand and seal of said superior court this 19th day 


of February, “A. D. 1885. ts 
JAS. J. FLYNN, Clerk, 


By J. T. HARRISON, 
; Deputy Clerk. 

(Endorsed :) Judgment-rolil. Filed February 19th, 1885. Jas. J. 
Flynn, elerk, by J. T. Harrison, deputy clerk. Recorded Judgment 
Book 3, page 254. 

Endorsed: Service of within notice of motion & affidavits is 
hereby admitted this 5th day of July, A. D. 1888. Stanly, a | 
& Hayes, solicitors for defendant. Filed July 6th, 1888. 

Sawyer, clerk. 
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82 When a Federal court and a State court may each take juris- 
diction of the same subject-matter and parties, the tribunal 

whose jurisdiction first attaches will retain it to the final deter- 
mination of the controversy, either to the entire exclusion of the 
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other tribunal or to its exclusion so far as to render its decision 
subordinate. 


Opinion of the Circuit Court of the United States for the Northern Dis- 
trict of California, Delivered at San Francisco, September 3, 1888, by 
Mr. Justice Field. 


(Printed from the official copy.) 


83 In the Circuit Court of the United States, Ninth Circuit, 
Northern District of California. 


FREDERICK W. SHARON, as Executor, 
Complainant, 
v8. Bill of Revivor in Equity. 
Davipo S. Terry and SARAH ALTHEA 
TerryY, His Wife, Defendants. 


Francis G. Newianps, as Trustee, ef al.,) Bill in Egqnpity, in the 
Complainants, Nature of “a Bill of Re- 

v8. vivor and Supplement, 

Davip S. Terry and SARAH Aurea | and to Carry Decree 


Terry, His Wife, Defendants. into Executiun. 


Before Field, circuit justice; Sawyer, circuit judge, and Sabin, dis- 
trict judge. 


1. Upon proceedings to revive a suit in equity abated by the death 
of the complainant for the purpose of executing a final decree 

84 which has been rendered in such suit no objections can be 
taken which could have been urged when the original bill 

was pending, except want of jurisdiction apparent upon the 
record. An attack upon a judgment or decree in a proceeding 

to revive it is a collateral attack,and can only avail when there 


is a want of jurisdiction either of the parties or of the subject-_ 


matter. 

2. The circuit courts of the United States have jurisdiction to cancel 
a written contract of marriage on the ground of its forgery. 
Such contract, if genuine and followed by the requisite con- 
summation, imposes upon the husband from its date the obli- 
gation to support the wife and confers upon the wife certain 
rights in his property, and such: obligation and rights measure 
the sum or value of the matter, in dispute in a suit to cancel 
such written contract within the meaning of the acts of Con- 
gress requiring a certain value to such matter in order to give 
the circuit courts of the United States jurisdiction. Where the 
controversy is not respecting the amount or value in dispute 
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such amount or value when necessary to the jurisdiction may 
be shown by the evidence produced in the case or by affidavits 
filed when the question of jurisdiction is raised. 


3. The right of action to cancel a marriage contract, which, if gen- 
uine and followed by the requisite consummation as mentioned 
above, would create rights in the property of the alleged hus- 
band, survives to his executor or administrator. 


4. The transfer of the property of the plaintiff in a suit to cancel a 
forged marriage contract while such suit is pending does not 
abate it if the plaintiff retain a right during his life to claim 
the rents and profits thereof,and the purchasers or beneficiaries 
under such transfer are entitled to the benefit of the decree 
rendered in such suit cancelling the contract to protect the 
property from claims made under or by virtue of it. 


5. Where the jurisdiction of the circuit court of the United States 
has attached in a suit brought by a citizen of a State other than 
that in which the court is held the right of the plaintiff to prose- 
cute his suit in such court to a final determination there cannot 
be arrested, defeated, or impaired by any subsegent action or 
proceeding of the defendant respecting the same subject-matter. 
in a State court. 


6. Where different courts may entertain jurisdiction of the same 
subject the court which first obtains jurisdiction will, with some 
well-recognized exceptions, retain it to the end of the contro- 
versy either to the entire exclusion of the other or to the ex- 

clusion so far as to render the latter’s decision subordinate 

85 to that of the court first obtaining jurisdiction, and it is im- 

material which court renders the first judgment or decree. 


~ 


7. The exceptions to the rule that priority of jurisdiction controls 
priority of decision are, fir-t, where the same plaintiff has asked 
in different suits a determination of the same matter, and, sec- 
ond, where the cases are upon contracts or obligatiois which, 
from their nature, are merged in the judgment rendered, the 
subject upon which the first suit is founded having thus ceased 
to exist. 


8. The decree of a circuit court of the United States cancelling a 
forged marriage contract may be used to stay the enforcement 
of judgments for property rights recovered upon such contract 
in a subsequent suit in a State court. 


Section 720 of the Revised Statutes, prohibiting injunctions by 
any court of the United States to stay proceedings in a State 
court, does not apply where the Federal court has first obtained 
jurisdiction of the subject-matter of the proceedings and of the 
parties in the State court. This section must be construed in 
connection with section 716 of the Revised Statutes, which pro- 
vides that the Federal courts shall have power to issue all writs 
which may be necessary for the exercise of their respective 
jurisdictions and agreeable to the usages and principles of law. 
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86 Statement of the Cases. 


These cases are brought to revive and carry into execution a final 
decree of this court in the suit of William Sharon vs. Sarah Althea 
Hill, entered as of the 29th day of September, 1885. On the 3d day 
of October, 1883, William Sharon, a citizen of the State of Nevada, 
since deceased, instituted in the circuit court of the United States 
for the district of California a suit in equity against Sarah Althea 
Hill, now Sarah Althea Terry, to obtain its decree adjudging a cer- 
tain paper in her possession purporting to be a declaration of mar- 
riage between them to be a forgery and enjoining its use and direct- 
ing its cancellation. 

In his complaint, after stating his citizenship in Nevada and the 
citizenship of the defendant in California, he set forth in substance 
this: That he was and had been for some years an unmarried man ; 
that formerly he was the husband of Maria Ann Sharon, who died 
in May, 1875, and that he had never been the husband of any other 
person; that there were two children living, the issue of that mar- 
riage, and also grandchildren, the children of a deceased daughter 
of the marriage; that he was possessed of a large fortune in real and 
personal property, was extensively engaged in business enterprises 
and ventures, and had a wide business and social connection; that, 
as he was informed, the defendant was an unmarried woman of 
about thirty years of age, for some time a resident of San Francisco ; 
that within two months then past she had repeatedly and publicly 
claimed aud represented and then declared and represented that 

she was his lawful wife; that she falsely and fraudulently pre- 
87 tended that she was duly married to him on the 25th day of 

August, 1880, at the city and county of San Francisco: that 
on that day they had jointly made a declaration of marriage, show- 
ing the names, ages, and residences of the parties, jointly doing the 
acts required by section 75 of the Civil Code of California to consti- 
tute a marriage between them, and that thereby they became and 
were husband and wife according to the law of that State. 

The complainant further alleged that these several claims, repre- 
sentations, and pretensions were wholly and maliciously false and 
were made by her for the purpose of injuring him in his property, 
business, and social relations, for the purpose of obtaining credit by 
the use of his name with merchants and others, and thereby com- 
pelling him to maintain her, and forthe purpose of harassing him 
and, in case of his death, his heirs and next of kin and legatees into 
payment of large sums of money to quiet her false and fraudulent 
claims and pretenses. He also set forth what he was informed was 
a copy of the declaration of marriage, and alleged that if she had 
any such instrument it was “ false, forged, and counterfeited ;” that 
he never on the day of its date or at any other time made or exe- 
cuted such document or declaration and never knew or heard of the 
same until within a month previous to that time, and that the same 
was null and void as against him and oughtin equity and good con- 
science to be so declared and ordered to be delivered up, to be an- 
nulled and cancelled. 
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The complaint concluded with a prayer that it be adjudged and 
decreed that the said Sarah Althea Hill was not and never had 
_ been the wife of the complainant; that he did not make the said 
joint declaration of marriage or any marriage between them, and 
that she be perpetually enjoined and restrained from. making said 

allegations, representations, aud pretensions of marriage with 
88 him ; that said contract or joint declaration of marriage be 

decreed and adjudged to be “ false, fraudulent, forged, and 
counterfeited,” and ordered to be delivered up, to be cancelled and 
annulled, according to the practice of courts of equity in like cases ; 
and that he might have such other and further relief as the nature 
and justice of the case might require. 

The complaint was verified in the usual form by hisoath. It was 
filed, as stated above, October 3, 1883, and on the same day a sub- 
poena was issued thereon, which was personally served by the mar- 
shal on the defendant at San Francisco two days afterwards—Octo- 
ber 5th. 

On the 3d of December following the defendant appeared in the 
suit by solicitors, giving her name as Sarah Althea Sharon, and de- 
murred to the complaint on the alleged ground that it did not con- 
tain any matter of equity whereon the court could make any decree 
or give the complainant any relief against her. The demurrer was 
argued at the ensuing February term in 1884 and overruled, with 
leave to the defendant to answer by the next rule day on the usual 
terms. The case as presented was held to be a proper one for equita- 
ble relief. “This supposed contract,” said the court, “is alleged 
to be a forgery and to be fraudulent. It purports to be in writing 
and to be signed by the parties, and the defendant claims by virtue 
of it to be the wife of complainant and to have an interest in his 
property, which is alleged to be of the value of several millions of 
dollars. There is no adequate remedy at law for complainant against 
the claim set up under the alleged contract and no means at law to 
annul it at the suit of complainant. The defendant can choose her 


own time for enforcing her claim under the alleged contract, even. 


after the death of the other party. Fraud has always been one of 
the principal heads of equity jurisdiction.” 
89 “ The instrument in question is alleged to be a forgery and 
a fraud. If it is a forgery it is, of course, a fraud also. The 
only parties who appear to have any personal knowledge of the facts, 
so far as indicated—who personally know anything about this trans- 
action—are the two parties to the alleged fraudulent contract. Qne 
is alleged to be many years older than the other, the complainant 
being alleged to be sixty and the defendant twenty-seven years old. 
The elder, in the ordinary course of nature,is more liable to die, and 
the contract, in such an event, would be in control of the defendant, 
without any testimony to defeat the fraud, if fraud there be. The 
right to several millions of property might be in after years affected 
and controlled by reason of the alleged fraud. A great wrong and 
injustice may be thus perpetrated in consequence of it, unless a court 
of equity can take hold of and cancel it. There is no way by an ac- 
tion at law, that we are aware of, to meet the conditions or effectually 
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dispose of this instrument.” (10 Sawyer, 49, 50.) And aguin: “ If 
there is no remedy in equity for such a wrong as is charged, then 
the law is indeed impotent to protect the community against frauds 
of the most far-reaching and astounding character.” (Sharon vs. Hill, 
10 Sawyer, 48.) 

After the case had been commenced in the circuit court of the 
United States and process served, the defendant, by the name of 
Sarah Althea Sharon, commenced an action in one of the’ superior 
courts of the city and county of San Francisco against the said Wil- 
liam Sharon, alleging in her complaint that they had been married 
by virtue of the said declaration of marriage—that is, the same con- 
tract for the cancellation of which, on the alleged ground of its for- 
gery, the suit in the circuit court of the United States had been com- 

menced—and praying that her said marriage might be de- 
90 clared legal and valid, and then that she might be divorced 

from him by reason of certain infidelities to his marriage 
contract committed by him, which are specially set forth. In that 
complaint, assuming, without stating, what was generally known in 
the community, that the defendant was a man of large wealth and 
had a large income, she alleged that when they intermarried he did 
not have over five millions of dollars, and that his income did not 
then exceed the sum of thirty thousand dollars a month, but that 
since such intermarriage they had “ by their prudent management 
of mines, fortunate speculations, manipulations of the stock market, 
and other business enterprises, accumulated in money and property 
more than ten millions of dollars ($10,000,000), so that now the de- 
fendant has in his possession or under his control money and prop- 
erty of the value of at least fifteen millions of dollars ($15,000,000), 
from which he receives an income of over one hundred thousand 
dollars per month.” She, therefore, further prayed that an account 
might be taken of their business transactions to ascertain their com- 
mon property, in order that it might be equitably divided between 
them. 

William Sharon filed an answer to that complaint, denying, 
among other things, that he was ever married to the said Sarah 
Althea, and averring that the said alleged declaration of marriage 
between them, purporting to have been signed by him, was a false 
and forged document, which he had never signed and never heard. of 
until within sixty days then past. 

When the defendant in the circuit court, upon the overruling of 
her demurrer, was called upon to answer, she set up asa plea in abate- 
ment to that suit the pendency of the action in the superior court 
of the city and county of San Francisco, upon the theory that as that 
action, though subsequently commenced, was founded upon the as- 

sumed validity of the alleged marriage contract and-involved 
91 a determination of that question, and the action, after being 

removed to the Federal court, had been remanded back to the 
State court by stipulation of parties, and was then on trial, the cir- 
cuit court of the United States ought to stay its proceedings in the 
original suit until the State court had expressed its opinion in refer- 
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ence to the validity of the contract in question, and then: accept its 
judgmen* as conclusive. 

! The plea also set up that the circuit court of the United States had 
, no jurisdiction of the case on the ground that the plaintiff was and 
had been for more than three years a resident and citizen of Cal- 
ifurnia. The plaintiff traversed both pleas and the court held both 
to be bad—the first, because the two suits were not identical but for 
different objects, the one proceeding upon an assumed vatid con- 
tract and asking for a divorce and a division of the community ee 
property, and the other seeking a cancellation of the contract for = 
alleged forgery and because the two suits were pending in courts of 
different jurisdiction. (Stanton vs. Embrey, 93 U. S., 548; Gordon 
vs. Gilfoil, 99 id., 169, 173.) The second plea, as to the citizenship 
of Sharon, was held to be false, no testimony impeaching the alle- 
: gations of the complaint in that respect having been offered. (10 
Sawyer, 394.) These pleas having been overruled, the defendant 
was allowed thirty days to answer to the merits, and accordingly, on 
i the 30th day of December, 1884, she filed such answer. In the 
1 meantime, subsequent to the disposition of the special pleas of the 


fi defendant, the superior court of the city and county of San Fran- 
: cisco had decided the case before it, holding the said declaration 
or contract of marriage to be a genuine and valid instrument, by 
virtue of which the parties thereto had become husband and wife. 5 


In her answer, therefore, the defendant not only denied the 


; ae 92 several allegations of the complaint as to the citizenship of 
| | the plaintiff, as to the plaintiff’s never having been the hus- 
Ea band of any other person than Maria Ann Sharon, and as to her 
a being an samuel ean: and that her “claims were made for 


’ any other purpose but that of obtaining the recognition and sup- 
port justly due” to her as wife of the plaintiff, but set up as a sepa- 
rate defense the action of the superior court of the city and county 
of San Francisco and its judgment that the said alleged déclaration 
of marriage was a genuine instrument, by which the parties were 
made husband and wife. A supplemental answer averred that the 
State court had filed its decree and findings reaffirming its adjudi- 
cation as to the genuineness of that instrument. One of its find- 
ings set forth the alieged marriage contract and added, “ which was 
the only written declaration, contract, or agreement of marriage ever 
entered into between said parties, and at the time of signing said 
declaration plaintiff and defendant mutually agreed: to take each 
other as, and henceforth to be to each other, husband and wife.” 
To these answers replications were filed ; whereupon proofs were 
taken by the parties, which occupied several months. On the 29th 
day of September, 1885, the cause was submitted on the pleadings 


ee 


' and proofs, after elaborate arguments of counsel. Whilst it was 
pending before the court undecided, aud on November 13th, 1885, 
| the plaintiff, William Sbaron,died. The decree when rendered was 
therefore entered as of the day when the cause was submitted, in 
accordance with the usual practice in such cases. By that decree it- 
was ordered and adjudged that the alleged declaration of marriage 
was not, nor was any part thereof, signed or executed on said 25th 
8—1462 
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day of August, A. D. 1880, or at any time by the plaintiff, William 
Sharon ; that it was not his declaration, contract, agreement, or other 

instrument, but wasa false, counterfeited, fabricated,forged, and 
93 fraudulent instrument, and as such was null and void; and that 

the said instrument, within twenty days after notice of the 
decree to the defendant or to her solicitors, should be delivered by 
her to and deposited with the clerk of this court, to be endorsed 
“cancelled,” and that upon such delivery the clerk should write 
across the same “ cancelled,” by virtue of this decree, and sign his 
name and affix thereto the seal of this court, and that the docu- 
ment should thereafter remain in the custody of the clerk, subject 
to the further order of the court. The decree concluded as follows : 
“And it is further ordered, adjudged, and decreed that the respond- 
ent herein, Sarah Althea Hill, her heirs, assigns, executors, admin- 
istrators, and all persons claiming any interest thereunder by or 
through said respondent, and her and their agents and attorneys be, 
and they and each and all of them are hereby, perpetually enjoined 
from alleging the genuineness or the validity of said instrument, 
and from making any use of the same in evidence or otherwise to 
support any right claimed under it, or making any claim or setting 
up any right, interest, or claim of any kind under or by virtue of 
said instrument or declaration of marriage, either as wife of com- 
plainant or for any interest in property or rights of any kind 
or nature against said complainant, his heirs, executors, adminis- 
trators, or successors in interest, and that complainant recover his 
costs of suit.” 

William Sharon left a last will and testament in which he named 
his son, Frederick W. Sharon, and his son-in-law, Francis G. New- 
lands, asexecutors. Newlands declined to act, and to Frederick W. 
Sharon, as sole executor, letters testamentary were issued. As such 
executor he, on March 12, 1888, filed one of the bills, the titles of 
which are given above, to have the suit revived in his favor as such 

executor so that proceedings may be had for the enforcement of 
94 the decree. He alleges that the suit and proceedings under the 

decree have abated by the death of Sharon; that the alleged 
marriage contract, adjudged to be a forgery, has not been surrendered 
for cancellation as ordered by the decree, and he fears that the said 
defendant will claim and seek to enforce property rights as the wife 
of William Sharon by virtue of that written declaration of marriage, 
under the decree of another court (the superior court of the city and 


county of San Francisco) essentially founded thereon, which, as he. 


is advised, is wholly subject and subordinate to the decree of this 
court, contrary to the true intent, meaning, and spirit of the per- 
petual injunction ordered and in violation thereof. He alleges the 
marriage of the defendant with David S. Terry, who is joined as a 
defendant with her, and prays the process of the court to the end 
that the said suit and proceedings therein may stand revived in his 
favor and be in the same condition apd plight in which they, were 
at the time of the abatement. j 

On the 4th of November, 1885, William Sharon executed a deed 
of his property, real and personal, to his son-in-law, Francis G. New- 
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lands, and his*son, Frederick W. Sharon, subject to various trusts. - 
Without specifying the details of the said trusts, it may bestated gen- 
erally that they are designed to secure for some years the protection 
and management of the property, which is of great value, amount- 
ing to several millions of dollars, and its final distribution to the 
children and grandchildren of the grantor, and to others related by 
blood or marriage to him. It reserves, however, a power in the grantor 
to require at any time the trustees to pay over to him “ the whole 
or any part of the net income, rents, issues, and profits of said prop- 
erty” remaining after making certain monthly payments to his chil- 

dren and to his son-in-law for his grandchildren. 1t also re- 
95 serves a power in him to direct a distribution and convey- 

auce of his property at any time during his life to the bene- 
ficiaries named instead of at the periods designated therein. It con- 
cludes with a solemn asseveration that the said Sarah Althea Hill 
was not and never had been his wife; that he never proposed mar- 
riage to her or married her in any form or manner whatever; that 
the so-called marriage contract and “ dear wife” letters introduced 
by her in evidence in the State court were forgeries: that all her 
claims to wifehood were based upon forgeries and perjuries, and he 
“specially empowers and directs” the trustees “ to vigorously con- 
test in every court where a contest can be made” her false claim and 
pretensions. Frederick W. Sharon has since resigned the duties and 
powers of said trust, and the execution of the trusts has devolved 
upon the other trustee named, Francis G. Newlands, and he, as such 
trustee, and other parties and beneiiciaries under the trust deed, on 
April 14, 1888, filed the other of the bills, the titles of which are 
given above, which is an original bill in the nature of a bill of re- 
vivor and supplement to carry the decree in Sharon vs. Hill into exe- 
cution for their benefit. It sets forth with particularity the proceed- 
ings in the suit in the circuit court of the United States and the de- 
cree rendered therein and its non-execution and the abatement of 
the suit by the death of Sharon, and the execution and contents of 
the trust deed; also the commencement and prosecution by said 
Sarah Althea of the action in the State court claiming to be his wife 
under the said declaration of marriage and the proceedings and 
judgment therein. It avers that the matter in suit in the cireuit 
court exceeded the sum or value of $500; that the property of 
Sharon was of the value of five millions of dollars over and above 
his debts and liabilities; that said Sarah Althea Hill claimed all 

the rights of a wife under the laws of the State of California 
96 in the property of the plaintiff and to a reasonable support 

from him as her husband and to a share in the property ac- 
quired by him after the date of said declaration of marriage; that 
such support was of the value of at least five hundred dollars per 
month if she was in fact his wife; that she also claimed and as- 
serted a right to one-half of all the property acquired by said Wil- 
liam Sharon after the 25th day of August, 1880, and that she is en- 
titled as hershare of such property to at least five millions of dollars; 
that said claim was disputed as false and fraudulent by the said 
William Sharon, and is now disputed by his successors in interest, 
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| and that it was the object of the suit in this court to protect the 
property and property rights of said William Sharon and of the | 

| complainants, as his successors in interest, against said claims, which 

i i were settled by the decree of this court enjoining her from asserting 
ij any property rights either as the wife of complainant or under or 
: by virtue of said declaration of marriage. : | 
| The bill also sets forth that the State court expressly found and 
adjudged that the declaration of marriage (which the circuit court : 
has held to be a forgery and annulled) was the only written declara- 
tion, contract, or agreement of marriage ever entered into between 
the parties, and upon such findings and adjudication rendered its 
judgment, declaring that Sarah Althea was his wife and granting 
her a divorce from such marriage and awarding her one-half of all 
the community property accumulated by him after August 25, 1880, 
and ordering an accounting to ascertain the community property ; 
that the defendant, now Sarah Althea Terry, is threatening and en- 
deavoring for the first time to proceed with an accounting under her 
judgment of divorce for the purpose of enforcing a division of the 
property acquired by William Sharon after August 25, 1880, 
97 and that she is seeking to discover and ‘inspect the books of 
account kept by him to the great injury and harassment of | 
the complainants. 
The bill also sets forth that the State court made an allowance of f 
alimony by its order, as follows: “It is hereby ordered that the de- 
fendant (William Sharon) pay to the plaintiff (Sarah Althea) or her 
order, ou or before tlie 9th day of March, 1885, the sum of $7,500 as 
alimony herein, and the further sum of $2,500 on or before the 8th 
day of April, 1885, and the same amount on or before the 8th day 
of each and every month hereafter; as alimony, until the further 
order of this court;” that this judgment was afterward modified, on 
appeal, by the supreme court of the State on the 31st dav of Jan- 
uary, 1888, by striking out therefrom the words “the sum of $7,500 
as alimony herein, and the further sum of $2,500 on or before the 8th 
day of April, 1886,” and inserting in the stead and place of those 
words “the sum of $1,500 as alimony herein, and the further sum 
of $500 on or before the 8th day of April, 1885;” that the said de- : 

fendant, Sarah Althea Terry, is seeking to enforce that judgment as 
modified to the injury and harassment of the complainants; that f 
the said judgment of alimony was founded upon and subsists és- j 
sentially by virtue of the said declaration of marriage, adjudged by } 

this court to be forged and fraudulent and fabricated, and that its 
execution and enforcement ought in equity to be restrained as an | 

infringement of the decree and prior jurisdiction of this court and 
| of the rights of the complainants thereunder. The complainants \ 

a therefore pray that the decree in the original suit and the proceed- 
ings in enforcement and execution thereof may stand revived and | 


A+ pera tmnatannen: 


ET be in the same state, plight, and condition in which the same were 
| at the time of the death of the said William Sharon, and that it 
may be declared that the complainants, as trustees and beneficiaries f 
= as aforesaid, are entitled to revive the said decree and pro- i 
ay 98 ceedings thereunder for the enforcement thereof,and tohave  , 
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the full benefit thereof, and to fully enforce and execute the 
same; and that the decree may be construed and adjudged to forbid 
and enjoin any and all proceedings in execution or enforcement of 
the said judgment of the said superior court for alimony and for 
an accounting and division of the community property; and that 
said judgments may be declared void and of no effect as against 
the complainants su far as they authorize any recovery of propert 
or property rights; and that the defendants may be nna se | 
pending the suits, by an injunction, from taking any further pro- 
ceedings to enforce or execute the said judgment for alimony or the 
said judgment for an accounting and division of community prop- 
erty, and from commencing or maintaining any further suit or suits, 
proceeding or proceedings, of any kind under or upon either of said 
judgments against the complainants or any of them ; and that such 
injunction upon the bearing may be made perpetual, and that they 
may have such other or further relief in the premises as may be 
just. 

To these two bills to revive and enforce the decree in the case of 
Sharon vs. Hill the defendants have appeared and demurred. The 
principal grounds of the demurrer in each case are that the court 
has no jurisdiction of the subject-matter of the suits or to grant the 
relief prayed; that the plaintiffs do not show any right or title to 
maintain their respective suits, and that there is ambiguity and 
uncertainty in the bills, in that they fail to show what particular 
property is involved. 


99 Opinion of the Court. 


After filing the above statement of the case Mr. Justice Field de- 
livered the opinion of the court as follows: 

As appears by the statement herewith filed, the decree of this court 
in the case of William Sharon vs. Sarah Althea Hill, enteréd as of 
the 29th of September, 1885, adjudged the alleged declaration of 
marriage between the parties, purporting to be executed on the 25th 
of August, 1880, to be a forgery, and ordered it to be surrendered 
and canceiled, and enjoined the defendant and all parties claiming 
under her from making any use of the same as evidence or other- 
wise to support any claim advanced under it as wife of William 
Sharon or to any interest in property of any kind against him or his 
heirs,executors,orsuccessors. William Sharon having died, Frederick 
W. Sharon, as the executor of his last will and testament, has filed one 
of the bills before us to revive and carry that decree into execution. 
Francis G. Newlands, as acting trustee under a deed of trust executed 
by Williain Sharon a few days before his death, and certain bene- 
ficiaries under that deed have filed the other bill before us, which is 
an original bill in the nature of a bill of revivor and supplement. 
It also has for its object to revive the decree in the original suit and 
enforce its execution for their benefit. 

The demurrers are in form to these bills, but the objections raised 
by them are intended to apply to the original bill in the suit of 
Sharon vs. Hill,and have been argued as though they were in terms 


ry eae Ot Gahan, 


-faeeaae? telic, ee suena asa taii 
Ps 
j ‘ dap conan 


62 DAVID S. TERRY ET AL. VS. 


directed against it, the position of counsel being that the circuit court 

possessed no jurisdiction of the subject-matter of that suit and 
100 no power to make the decree entered therein; that the same 

was absolutely null and void, and therefore that there is 
nothing to revive. These objections could have been urged when 
the original bill was pending, and, in fact, were presented so far as 
they relate to the power of the court to grant the relief prayed. (10 
Sawyer, 50.) And the general doctrine is that objections taken to 
the original bill or which might have been thus taken cannot again 
be made upon a bill of revivor where the original suit has abated 
by the death of the plaintiff. The only questions which can then 
be raised are whether the party in whose name the revival is asked 
has succeeded to the interests, rights, or claims of the deceased or 
has become the legal representative of his estate, so as to enable him 
to continue the prosecution of the suit, if not already determined, 
or to revive it so as to enforce the judgment rendered, if not already 
executed. If the suit be pending, undetermined questions previ- 
ously decided cannot be again raised and reconsidered any more 
than they could if the plaintiff had not died, and if the suit has gone 
to final judgment objections which might have controlled it, if pre- 
sented in time, cannot be afterwards urged against its validity any 
more than they could by a stranger to the record. An attack upon 
a judgment in a proceeding to revive it is a collateral attack and can 
avail only when there is an absolute want of jurisdiction, either of 
the parties or of the subject-matter. The leading counsel of the de- 
fendants accepts this position, although his argument has covered a 
wider circuit and embraced many matters which could only be con- 
sidered by us if we were sitting as a court of appeal or upon a re- 
hearing of the case. We reminded him, indeed, that we. had no 

more power tn the matter than the court which originally de- 


101 cided the cuse—the court is the same, its members only being’ 


different—but we did not limit his argument. We felt the 
exceeding gravity of the case and the serious consequences to the 
parties whichever way the controversy may be finally determined. 
If we are to take the judgment of this court as valid and binding 
and as iinporting absolute verity, as the law compels us to do, if the 
court had jurisdiction of the parties and subject, a case is presented 
which, from its enormity, may well make society shudder. We, 
therefore, have listened to and with assiduous care have examined 
every suggestion of the learned counsel that we might reach, if pos- 
sible, a just conclusion. 

The main point of his argement is that the original suit was 
brought to cancel a piece of evidence which might assist in estab- 
lishing a marriage between the parties, but which of itself had no 
valuecapable of pecuniary estimation—that no such value is alleged 
in the pleadings or could be—and therefore the suit is not within 
the jurisdiction of the circuit court of the United States under the 
act of Congress of March 3, 1875, in force when the suit was com- 
menced, prescribing and limiting that jurisdiction. That act, as 
applicable to suits between citizens of different States, is as follows: 
“The circuit courts of the United States shall have original cogni- 
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rt zance, concurrent with the courts of the several States, of all suits of 
id a civil nature, at common law or in equity, where the matter in 
1e dispute exceeds, exclusive of costs, the sum or value of $500 * * * 
is in which there shall be a controversy between citizens of different 
n States” (act of March 3, 1875, U.S. Stats., vol. 18, chap. 137). This 
is statute, as counsel very justly claims, requires that there shall be a 
0 ¥ «matter or thing in dispute susceptible of a pecuniary valuation and 
o | exceeding the sum or value of five hundred dollars; that the money 
n @ demand or thing of value must be directly involved in the 
d @ 102 suit which is tendered for judicial action. We accept the 
, statement as accurately expressing the limits of the jurisdic- 
i @ tion of the circuit court under the statute of 1875. <A subsequent 
r statute requires the sum or value of the matter in dispute to be 
$2,000. By matter in dispute, as held by the supreme court, is 
meant, in an acticn at law, “the subject of litigation, the matter for 
4 which suit is brought and upon which the issue is joined and in 
: ' relation to which jurors are called and witnesses ure examined.” If 
the case be one in equity instead of law, the definition is equally 


. explicit, the words “in relation to which jurors are called” bein 
omitted. The matter at issue in the original suit of Sharon vs. Hill 
was the alleged contract of marriage between the parties, purporting 
to have been executed on the 25th day of August, 1880, and the 
object of the suit was to enjoin its use and obtain its cancellation, as 
a forgery and a fraud. All the testimony was directed to the estab- 
lishment of the genuineness of that instrument or to prove its for- 
gery. As the fact was found one way or the other, the character of 
the judgment would be determined; but it is insisted that this con- 
tract was not capable of pecuniary estimation ; if forged, as claimed 
on one side, it would be a valueless paper; if genuine, as claimed on 
the other side, it could of itself establish no property rights in the 
defendant. What might ultimately result from the marriage which 
it might aid in proving was only prospective and contingent, lying  -« 
' among mere possibilities. We do not so construe the alleged con- 
' tract or the rights it conferred upgn the alleged wife and the obli- 
gations it imposed upon the alleged husband. If genuine and 
valid, it established a marriage between the parties from its 
date, assuming, as claimed by her, that it was fol- 
103 lowed by the requisite consummation.* It is not a 
contract to marry at a future day, or an admission that 
' a marriage has already taken place. It is an instrumen€é by 
| which, on the assumption mentioned, the marriage relation was im- 
mediately created. It therefore imposed upon him from that date 
all the obligations of a husband wich the law creates, and among 
which is that of supporting the defendant as his wife in a manner 
suitable to his condition of life. In her complaint in the State court, 
which became by her pleadings in the circuit court a part of the 
‘, Yeeords there, she assumes that he was when married worth five mil- 
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* Nore BY Fire.p, J.—By requisite consummation is meant what the law required . 
to render the contract operative as a marriage, such as openly living tegether as man 

and wife or, as the statute states, ‘‘a mutual assumption of marital rights, duties, or 
obligations.’’ (Civil Code, sec. 55.) 
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lions of dollars, for she avers that he was not then worth more than 
that sum, with an income of thirty thousand dollars a month, and 
she alleges that since then, by their joint prudent management, he 
has become worth ten millions more, and his income has increased 
to one hundred thousand dollars a month. A reasonable allowance 
for her support which she might claim from him by virtue of that 
contract of marriage, if genuine and valid, would greatly exceed the 
amount required for the jurisdiction of the court. 

Again, the contract, if genuine and valid, placed her in a position 
to claim her rights toa portion of the community property—that Is, 
property acquired by the earnings of both since its date. She al- 
leges in the State suit that such earnings amounted to ten millions 
of dollars; and, if so, under the law as his wife she would be entitled 
to one-half thereof on his decease against any attempted testamentary 
disposition. It may be true that he could, notwithstanding the mar- 
riage, have disposed of the community property—given it away, per- 
haps, so as to cut off any claim by her—but the law will not pre- 
sume that a husband will act so as to defeat any rights which his wife 

might otherwise justly claim under the law, nor will a remedy 
104 of acourtof equity be refused because one may place his prop- 
erty where a claim cannot be enforced against it. 

Again, the contract, if genuine and valid, gave her an inchoate 
right of dower in the real property which he then possessed in the 
District of Columbia, amounting in value tothree hundred thousand 
dollars. That right, though to be enjoyed only in case of her sur- 
viving him, had a present substantial value, capable of pecuniary 
appraisement and of which he could not deprive her by any convey- 
ance of the property without her joining with him. Tables are 
framed by which the value of such interest is estimated according 
to the probable duration of the lives of the parties; and compensa- 
tion for the value of such interest is constantly made in the transfer 
of real property in States where the right of dower is allowed. (Scrib- 
ner on Dower, chap. 24, Tables in Appendix.) Such right in the 
real property of Sharon in the District of Columbia would greatly 
exceed in value the amount required to give jurisdiction to this 
court. 

Weare therefore of opinion that an instrument—such as the decla- 
ration of marriage—which, if genuine and followed by the requisite 
consummation as claimed, would impose upon the plaintiff the ob- 
ligation to support the defendant, Sarah Althea, in a manner suitable 
tv his condition ; that would give her a right to claim one-half of 
the property in California subsequently acquired by him, alleged: to 
be of the value of $10,000,000, and would give her an inchoate right 
of dower in real property in the District of Columbia, worth 
$300,000—may be safely treated as having a pecuniary value ex- 
ceeding $500—the amount necessary to give the. cireuit court ju- 
risdiction when the suit wasecommenced. It is true there is no 
statement in the pleadings in the original suit of the value of 
the property of the complainant. It is only alleged that he is 

possessed of a large fortune in real and_ personal prop- 
105 ~—s erty, but that its value amounts to several millions of dollars 
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does appear in the evidence presented in that case, and that 
is all that is necessary to maintain the jurisdiction. It is well set- 
tled. that where the controversy is not respecting the amount or value 
of the matter in dispute, such amount or value when necessary to 
the jurisdiction may be shown by the evidence produced in the case 
or by affidavits filed in behalf of the parties. On this ground the 
affidavits as to the value of real property owned by William Sharon 
in the District of Columbia and also of the value of other property 
owned by him were allowed to be filed during the argument. In 
Ex parte Bradstreet (7 Peters, 634) application was made to the Su- 
preme Court of the United States for a mandamus to compel the 
district judge of the northern district of New York to reinstate and 
proceed to try certain writs of right to land which were dismissed 
by him because it did not appear that they involved the required 
amount to give the court jurisdiction and to admit such amend- 
ments in the pleadings or such evidence as might be necessary to 
show that amount. In granting the mandamus the Court, by Chief 
Justice Marshall, said: “In cases where the demand is not for 
money and the nature of the action does not require the value of 
the thing demanded to be stated in the declaration, the practice of 
this Court and of the courts of the United States is to allow the 
value to be given in evidence. In pursuance of this practice the 
demandant in the suits dismissed by order of the judge of the dis- 
trict court had a right to give the value of the property demanded 
in evidence at or before the trial of the cause, and would have a 
right to give it in evidence in this Court.” (See also Wilson vs. 
Blair, 119 U. S., 387, and Den vs. Wright, Peters Cir. C’t, 64, 73.) 
The practice of admitting such evidence as to the value of the 
106 matter in dispute in order to give the Supreme Court of the 
United States jurisdiction to review the judgments of inferior 
tribunals where such value does not appear upon the records is fol- 
lowed at every term. 
The doctrine for which the learned counsel contends if sutecess- 


fully maintained would strip the Federal courts of the most im-- 


portant branch of their jurisdiction in equity cases. That jurisdic- 
tion is remedial and preventive, amd, to frustrate fraud and further 
justice, may be invoked for the reformation, delivery, or enforcement 
of contracts or other instruments or for their surrender or cancella- 
tion. “It is obvious,” says Story in his Treatise on Equity Juris- 
prudence, “that the jurisdiction exercised in cases of this sort is 
founded upon the administration of a protective or preventive jus- 
tice. The party is relieved upon the principle, as it is technically 
called, quia timet—that is, for fear that such agreements, securities, 
deeds, or other instruments may be vexatiously or injuriously used 
against him when the evidence to impeach them may be lost, or 
that they may now throw a cloud or suspicion over his title or in- 
terest.” (Vol. I, sec. 694.) And, again: “If an instrument ought 
not to be used or enforced it is against conscience for the party hold- 
ing it to retain it, since he can only retain it for some sinister pur- 
— If it is a negotiable instrument, it may be used for a fraudu- 
ent or improper purpose to the injury of a third person; if it is a 
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deed purporting to convey lands or other hereditaments, its exist- 
ence in an uncancelled state necessarily has a tendency to throw a 
cloud over the title; if it is a mere written agreement, solemn or 
otherwise, still while it exists it is always liable to be applied to im- 
proper purposes, and it may be vexatiously litigated at a distance of 
time when the proper evidence to repel the claim may have been 
lost or obscured, or when the other party may be disabled 
107 from contesting its validity with as much ability and force as 
he can contest it at the present moment.” (Jbid., sec. 700.) 
Now, these instruments which may be thus controlled by the court 
are only evidence of the right of the things to which they relate. 
They are not the things themselves, and in exercis ng jurisdiction to 
compel their reformation, delivery, or enfercement or their sur- 
render or cancellation the court is merely acting upon the evi- 
dence by which the possession and enjoyinent of the things may be 
advanced or defeated. The value of instruments in the sense by 
which the jurisdiction of the court is determined is the value of the 
property the possession or enjoyment of which may be thus affected. 
Suits to cancel forged contracts, such as a forged deed, are of com- 
mon occurrence. What is the value of the instrument in contro- 
versy in such cases? If it be forged its actual value is nothing ; 
but for purposes of jurisdiction over it by the court it must be held 
to have, to the rightful owner of the property, the value of the prop- 
erty the possession and enjoyment of which is imperilled by it. 
That such is the general understanding of the profession we have no 
doubt, for we can find no case where jurisdiction of the court has 
been denied in the multitude of instances where it has been in- 
voked, because such instrument is incapable of pecuniary estima- 
tion. It is everywhere assumed that the property which could be 
affected by it if genuine is the measure of its value for the purposes 
of jurisdiction. We might also refer in support of this view to that 
branch of equity jurisdiction which is exercised in discovering testi- 
mony or perpetuating it. What is the measure of value in such 
cases? Clearly for purposes of jurisdiction it must be estimated with 
reference to the value of the property in relation to which it is de- 
sired to «iiscover or perpetuate the testimony. 
108 A court of equity having jurisdiction to lay its hands upon 
aud control forged and fraudulent instruments, it matters not 
with what pretensions and claims their validity may be asserted by 
their possessor, whether they establish a marriage relation with 
another, or render him an heir to an estate,or confer a title to desig- 
nated pieces of property, or create a pecuniary obligation. It is 
enough that, unless set aside or their use restrained, they may im- 
pose burdens upon the complaining party or create claims upon his 
property by which its possession and enjoyment may be destroyed 
or impaired. It is of no consetjuence, therefore, that the bill in the 
original suit of Sharon vs. Hill may contain matters appropriate to 
a suit of jactitation of marriage in a spiritual court of England; it 
also presents matters of which a court of equity in that country and 
in this has always had jurisdiction—that is, a case where the pusses- 
sion of a forged document by the defendant is alleged, purporting to 
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be executed by the plaintiff, which, if genuine, would impose obli- 
gations upon him and create claims upon his property. 

The learned counsel of the defendants also contends that the bills 
cannot be maintained on the ground thatthe plaintiffs show no title of 
themselves or legal capacity to maintain the suits. Asto the bill of 
revivor by the executor, Frederick W. Sharon, this position is as- 
sumed upon the theory that the decree in the original suit is self- 
executing; that the cause of action in that suit did not survive to 
the executor; that he only avers that he is the “ personal repre- 
sentative ” of the deceased plaintiff, without stating that any estate 
of the deceased has come into his hands. As to the original bill in 
the nature of a bill of revivor by Newlands and others the further 
position is assumed that the original suit abated by the transfer 
by William Sharon of his property to trustees under the deed 
of trust of November 4, 1885. ‘To these several positions 
there is a ready and satisfactory answer found in the lan- 
guage of the original decree in the law prescribing the powers and 
duties of executors and in the terms of the deed of trust. The origi- 
nal decree is not self-execting in all its parts; it may be questioned 
whether any steps could be taken for its enforcement until it was 
revived; but if this were otherwise the surrender for cancellation of 
the alleged marriage contract as ordered requires affirmative action 
on the part of the defendant. The relief granted is not complete 
until such surrender is made. When the decree pronounced the 
instrument a forgery, not only had the plaintiff the right that it 
should be thus put out of the way of being used in the future, to his 
harassment and the embarrassment of his estate, but public justice 
required that it should be formally cancelled, that it might con- 
stantly bear on its face the evidence of its bad character whenever 
and wherever presented or appealed to. In New York and New 
Haven Railroad Company vs. Schuyler (17 N. Y.,592, 599) the court 
of appeals of New York said: “ There is no head of equity jurisdic- 
tion more firmly established than that which embraces the cancel- 
lation of instruments which are capable of a vexatious use after the 
means of defense at law may become impaired or lost or when they 
are calculated to throw a cloud upon the title or interest of the party — 
secking relief. * * * Whatever their character, if they are ca- 
pable of being used as a means of vexation and annoyance, if they 
throw a cloud upon title or disturb the tranquil enjoyment of prop- 
erty, then it is against conscience and equity that they should be 
kept outstanding, and they ought to be cancelled.” 

In Peake vs. Highfield (1 Russell, 559), a case which came before 
Lord Langdale, master of the rolls, in 1826, the bill prayed that an 
instrument purporting to be a deed of conveyance of real 
estate by a person since deceased might be delivered up to 
be cancelled. The report of the case states that there was 
strong evidence that the deed was forged, though the defendant, 
who was charged with the commission of forgery, stated in his 
sworn answer that the deed was executed by the party whose deed 
it purported to be, and a witness testified that he was present at its 
execution. The defendant’s counsel insisted on three points: “ First, 
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that a court of equity had no jurisdiction on the ground of forgery ; 
secondly, that even if the court had jurisdiction in such a caseit would 
never decree an instrument to be cancelled un the ground of its be- 
ing a forgery without sending the question to be tried by a jury ; 
thirdly, that, at all events, it was impossible in the present case to 
order the deed to be cancelled without a trial at law, since there was 
a witness who swore he saw it executed.” The master of the rolls 
maintained the jurisdiction of the court, although he ordered an 
issue to try the fact of forgery, and said: “ This court has jurisdic- 
tion to order a forged instrument to be delivered up and cancelled. 
In the Bishop of Winchester vs. Fournier several cases are men- 
tioned in which forged instruments have been ordered to be deliv- 
ered up, and they are referred to by Lord Redesdale as unques- 
tioned authorities. In some of them the court made the order at 
once that the instrument should be delivered up without sending 
the question to be tried by a jury. In Masters vs. Braban, 10 July, 
1735, the decree niade at the hearing declared a deed to be a for- 
gery. It does not appear that the plaintiffs in the cause prayed that 
the deed might be declared to have been forged or might be deliv- 
ered up to be cancelled, yet the court made the declaration and gave 
the plaintiffs the consequential relief. In Seccombe vs. Fitzgerald 

the bill was filed to set aside certain notes, and it also im- 
111 peached a bond which was alleged to be forged. ‘The decree 

with respect to the bond was that it should be delivered up 
to be cancelled.” 

In Pierce vs. Webb and Stalker, which was before Lord Chancellor 
Thurlow in 1792 and is reported in a note to 3 Brown’s Ch. Cases, 
pages 16 and 17, the bill prayed that a certain lease of land might 
be declared fraudulent and delivered up to be cancelled. It was 
contended on the part of the defendant that no use could be made 
of the lease at law and that equity could not in such a_ case 
compel the delivery of a deed, and, further, that the defendant 
Stalker, having proved expenses for lasting improvements, was en- 
titled to those allowances; but the lord chancellor decreed for 
plaintiff with costs and ordered the lease to be delivered up to be 
cancelled, and did not admit any allowances for improvements, say- 
ing that “ It has never been doubted that if a man would create a 
forged deed (of which no use could be made at law), yet equity will 
interfere and deliver it up.” 

The doctrine of these cases, as observed by counsel, is in accord- 
ance with the statute of this State, which declares that “a written 
instrument in respect to which there is a reasonable apprehension 
that if left outstanding it may cause serious injury to a person 
against whom it is void or voidable may, upon his application, be 
so adjudged and ordered to be delivered up or cancelled.” (Civil 
Code, 3412.) 

The cause of action set forth in the original suit survived to the 
executor. Its object was to have set aside and cancelled an instru- 
ment which, if genuine and valid, created a claim on the part of 
the defendant to be supported out of the property of the plaintiff 
and inchoate rights which on his death would entitle her to a large 
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Sharon his executor could have brought one. 
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Had no such suit been brought by William 
Indeed, it would be 
his duty to do so if he believed the instrument a forgery. 
For the same reasons it is his duty to see that the decree 1s 
enforced so far as it may be necessary to protect the property 
of the deceased against any fraudulent claims or interfere in any 
way with its disposition as directed by his will, and for that pur 

to seek a revival of the decree. Under the law of this State the 
executor, or administrator when there is no will, is entitled to the 
possession of all the real and personal property of the deceased 
until the estate is fu.ly administered or a decree of distribution is 
made by the probate court. The heirs or devisees of the deceased 
can only take possession upon such distribution. Until then the 
executor or administrator represents the heirs and devisees, also the 
creditors, of the deceased, and in the interest of all of them is bound 
to use all lawful means, by suit or otherwise, to preserve and pro- 
tect the estate against all fraudulent claims by which the title or 
value of the property in his charge may be impaired. This duty 
devolves upon them from the very nature of their office (Meeks vs. 
Vassault, 3 Sawyer, 213; Cunningham vs. Ashley, 45 Cal., 485), and 
is independent of the specific powers and duties prescribed by 
statute. In Curtis vs. Sutter (15 Cal., 264) a suit by an administrator 
to quiet the title of an intestate to real property was sustained by 
the supreme court of the State against the objection that it was im- 
properly brought in his name. If a suit of that nature may be 
brought it is not perceived, as counsel justly observes, why a suit 
quia timet may not be brought by an executor to cancel a forged 
paper; and, if so, why he may not file a bill of revivor to obtain 
the benefit of a decree rendered in favor of the deceased in a suit 
of that charecter. We have no doubt that whatever suit the 
deceased might have brought for the protection of his estate 
from unreasonable, illegal, and fraudulent claims his exec- 
utor may bring, and whatever judgments the deceased may 
have obtained for that protection, which the courts had. 
jurisdiction to render and which have not been fully en- 
forced, his executor may have revived and enforced. The 
fact that the executor in his bill simply describes himself as the 
personal representative of the deceased, without averring that any 
property of the latter had come into his hands, is of no moment. 
The bill of revivor is to be read in connection with the record in 
the original suit which declares that the deceased was possessed of a 
large property, real and personal, and it will be presumed that it 
came into the hands of his executor, where the law places it, in the 
absence of averments to the contrary; besides, the only question 
which can be considered on this bill to revive is whether the plain- 
titf is executor of the deceased, and thus succeeds by operation of 
law to the charge of his property, and this fact is admitted by the 
demurrer. As said ky Mr. Justice Story in Slack vs. Walcott (3 
Mason, 508, 512), “‘ When a party plaintiff dies, whose interest is 
transmitted to some other person, if the title be that of mere repre- 
sentation in law, there is no change in the title itself, aud the only 
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pet | question that arises is, Who is the person entitled to take as repre- 
Bu sentative—that is, in respect to real estate, who is the heir, and, in 
respect to personal estate, who is the executor or administrator ? 
When this fact is ascertained the person succeeds by operation of 
law to the whole title of the deceased. A bill of revivor in such 
case merely substitutes the representative in lieu of the deceased, 
and states no new fact as to title, except that of transmission by oper- 
ation of law. . The title of representation or heirship, at least in a 
court of chancery, is not disputable, but the person in whom it is 
vested is alone to be ascertained.” 

The objection that the bill does not describe specifically the 

property of the deceased is without force. The fact appears 

114 in the record of the original suit that the deceased possessed 

a large and valuable property, the right to portions of which 

would be affected by the alleged contract, if genuine and valid; but 

it is earnestly contended, both against the bill of revivor and against 

the original bill in the nature of a bill of revivor, that the suit in 

the circuit court abated by the transfer of the decedent’s property 

under the deed of trust of November 4, 1885, and therefore the 

court could not proceed any further therein. Both of the bills have 

| the same object—to revive the original decree and enforce its exe- 

) cution, the latter being necessary because the trustees and benefici- 

aries under the trust deed take by a title which may be contested, 

and not like the executor by operation of law. As said in Slack vs. 

Walcott, “ When a party plaintiff claims a title by purchase or de- 

vise, he introduces a new title not previously in the case, and which 

| | is controvertible, not merely by the defendants in the bill, but also 

a: | by the heirs-at-law. As to these parties the suit is original; it does 

| not merely revive the old suit, but it states new supplementary 

matters calling for an answer. So far, then, as it states such mat- 

| ter it is an original bill, and so far as it seeks to revive upon that 

matter it is in the nature of a bill of revivor;” but, as held in the 

| same case, purchasers and devisees by an original bill in the nature 

of a bill of revivor may draw to themselves the advantages of the 

former suit, in whatever stage it may be at the time of the abate- 
ment. 

To the alleged abatement of the original suit by the transfer of 
the decedent’s property there are three answers, each of whichis } 
complete. In the first place, the reservations in the trust deed of 
power in the grantor to claim during his life the payment of the 
net income, rents, issues, and profits of the property remaining after 
certain monthly payments to his children and to his son-in-law for 

his grandchildren continued in him sufficient interest in | 
115 the property to maintain the suit to cancel a forged docu- 

ment, which might lessen the amount of such income, rents, 
and profits. In the second place, the decree, having been entered 
as of September 29, 1885, was, with reference to the trust deed sub- 
sequently executed, as though the decree had been announced by 
the court as of that day. (Mitchell vs. Overman, 103 U. S., 62; 
i Borer vs. Chapman, 119 U.S., 596-97.) In the third place, the deed 
of trust having been made pendente lite the trustees and beneficiaries 
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took subject to the decree which might be subsequently rendered. 


The suit being to revoke and cancel an instrument which might 


otherwise lessen the value of the estate, and having been heard and 
submitted for decision, it is to be presumed, in the absence of any 
application by the trustees and beneficiaries to be substituted as 
plaintiffs, that they desired that the case should be held for sueh 
determination in their interest. While they might properly have 
asked to be joined with the plaintiff, they were not bound to do so. 
The court had jurisdiction to proceed without them to render the 
decree. 

Having disposed of the objections to the jurisdiction of the circuit 
court of the United States in the original suit of Sharon vs. Hill, we 
proceed to consider how far the judgment therein is affected or 
should have been affected, if at all, by the judgment in the State 
court. : 

William Sharon, being a citizen of Nevada, had a constitutional 
right to ask the decision of the Federal court upon the case presented 
by him; and it would be a strange result if the defendant, who was 
summoned there, could by any subsequent proceedings elsewhere 
oust that court of its jurisdiction and rightful authority to decide 
the case. The Constitution declares that the judicial powers of the 
United States shall extend to controversies between citizens of dif- 
ferent States—a provision which had its origin in the impression 
that local attachments and prejudices might injuriously 
affect the administration of justice in the State courts against 
the claims of citizens of other States. (Railway Company va. 
Whitton, 13 Wall., 270, 289.) So valuable has the right of citizens 
of other States than the one in which suits are brought against 
them to have their cases heard in a Federal court always been re- 
garded that at the very outset of the Government Congress provided, 
and in different acts since has renewed the provision, that when a 
citizen of another State is sued in a State court he may, under 
proper application, accompanied by an offer of good and sufficient 
surety for entering copies of the proceedings and his appearance in: 
the Federal court, bave the case removed to that court and tried or 
heard there; and all the acts of Congress have declared that it shall 
be the duty of the State court in such a case to accept the risen: | 
and to proceed no further in the cause. Any subsequent proceed- 
ings there are null and void, and will be so treated by the Federal 
courts. As said by the Supreme Court in Railroad Co. vs. Koontz 
(104 U.S., 14), it is well settled that “‘ when a sufficient case for .re- 
moval is made in the State court, the rightful jurisdiction of that 
court comes to an end, and no further proceedings can properly be 
had there, unless in some form its jurisdiction is restored.” As 
Congress has made such careful provision to secure to citizens of 
other States a right to transfer to a Federal court cases in which 
they are sued in State courts, and prohibited further proceedings 
therein after proper application is made for removal, it would be 
strange, we repeat, 1f a defendant properly summoned in the first 
instance into that court by a citizen of another State could cut off 
and practically nullify the latter’s constitutional right to a hearing 
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there by instituting a suit in a State court which might involve in 
some of its phases a determination of the same matters. Such a 

pretension, as said in one of the authorities cited, cannot be 
117 tolerated. The jurisdiction of the Federal court having at- 

tached, the right of the plaintiff to prosecute his suit toa 
final determination there cannot be arrested, defeated, or impaired 
by any proceeding in a court of another jurisdiction. This doctrine 
we hold to be incontrovertible. It is essential to any orderly and 
decent administration of justice and to prevent an unseemly conflict 
of authority, which could ultimately be determined only by supe- 
riority of physical force on one side or the other. 

In Wallace vs. McConnell (13 Peters, 143) we have a decision of 
the Supreme Court of the United States illustrative and confirmatory 
of this doctrine. That case was brought in the district court of the 
United States for the district of Alabama, exercising the powers of a 
circuit court, upon a promissory note of the defendant for $4,880. 
The defendant pleaded payment and satisfaction, and, issue being 
joined therein, the case was continued until the succeeding term. 
The defendant then interposed a plea of puis darrein continuance, 
alleging that as to $4,204 of the sum demanded the plaintiff ought 
not further to maintain the action against him, because that sum 
had been attached in proceedings commenced against him under 
the attachment law of Alabama,in which he was summoned as 
garnishee. In those proceedings he had admitted his indebtedness 
beyond a certain payment made, and the State court gave judgment 
against him for the balance. To this plea the plaintiff demurred, 
and the Cemurrer was sustained. ‘The case was ultimately taken to 
the Supreme Court, where it was contended that the proceedings 
under the attachment law of Alabama were sufficient to bar the 
action as to the amount of the sum attached, and that therefore the 
demurrer ought to have been overruled; but the Court said: 

“The plea shows that the proceedings on the attachment were in- 

stituted after the commencement of this suit. The jurisdic- 
118 tion of the district court of the United States and the right 

of the plaintiff to prosecute his suit in that court having 
attached, that right could not be arrested or taken away by any pro- 
ceedings in another court. This would produce a collision in the 
jurisdiction of courts that would extremely embarrass the adminis- 
tration of justice.” 

In Taylor vs. Taintor (16 Wallace, 370) the Supreme Court, speak- 
ing by Justice Swayne, said : 

‘“ Where a State court and a court of the United States may each 
take jurisdiction the tribunal which first gets it holds it, to the ex- 
clusiou of the other until its duty is fully performed and the juris- 
diction invoked is exhausted, and this rule applies alike in both 
civil and criminal cases. It is, indeed, a principle of universal 
jurisprudence that where jurisdiction has attached: to person or 
thing it is—unless there is some provision to the contrary—exclu- 
sive in effect until it has wrought its function.” ; : 

In Shoemaker vs. French (Chase’s Dec., 267) a bill was filed in the 
circuit court of the United States for the district of Virginia by the 
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‘plaintiff Shoemaker for an injunction to prevent the defendant 


French from acting as president of the Alexandria and Washington 
Railroad Company, and an order was made directing that he be 
served with notice of motion for the injunction. After this French 
filed a bill in a State court of Virginia, praying an injunction 
against Shoemaker for matters cognate to the bill in the cireuit 
court, and Chief Justice Chase, in granting the prayer of the bill 
in the circuit court, said: 

“The jurisdiction of this court as to these matters attached when 
Shoemaker’s bill was filed here and the order passed by this court. 
Therefore the jurisdiction of the State court was ousted or must be 
exercised in subordination to the jurisdiction of this court.” 

The doctrine that where different courts may entertain juris- 
119 = diction of the same subject the court which first obtains juris- 
diction will retain it to the end of the controversy, either to 
the entire exclusion of the other or to the exclusion so far as to ren- 
der the latter’s decision subordinate to that of the other, prevails 
very generally both in the Federal and State courts, with some ex- 
ceptions which we shall hereafter consider. Thus in Gaylord vs. 
Fort Wayne, Muncie and Cincinnati Railroad Company a bill was 
filed in the circuit court of the United States for the district of 
Indiana to obtain, among other things, the appointment of a re- 
ceiver of the property of an insolvent corporation and to administer 
it for the benefit of the creditors. After a demurrer to the bill had 
been sustained and an amendment made a receiver was appointed. 
Whilst proceedings were thus pending in the Federal court, a suit 
was commenced in a State court of Indiana in which a receiver was 
also appointed, who took possession of the property. Subsequently 
the parties thus having possession surrendered the property to the 
receiver of the Federal court upon his_application and the presenta- 
tion of its order. He was thereupon arrested by the State court, but 
the Federal court released him and he retained the property, the 
court refusing to rescind the order appointing him. In disposing of 
the case the Federal court said: “ We think that there is no other*safe 
rule to adopt, in our mixed system of State and Federal jurispru- 
dence, than to hold that the court which first obtains jurisdiction of 
the controversy, and thereby of the Yes, is entitled to retain it until 
the litigation is settled.” (6 Biss., 286, 291.) 

In Union Mutual Life Insurance Company vs. Chicago University 
a bill was filed in a State court of Illinois to enjoin the foreclosure 
of a mortgage and have it set asideand declared void. Later on, the 
same day, a bill was filed in the circuit court of the United States 

for the northern district of Illinois to foreclose the mortgage. 
120 The process of the Federal court was first served, preceding 

by a few hours the service of process from the State court; 
and it was held that the fact that process from the Federal court was 
first served gave that court jurisdiction to go on with the foreclosure 
suit and determine all questions as to the validity of the mortgage. In 
deciding the case the'court, speaking by Judge Drummond, said: 
‘It is undoubtedly a very embarrassing state of litigation, there 
being two suits brought in two jurisdictions involving to a great ex- 
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tent the same subject-matter, and I have felt some difficulty in deter- 


mining what is the true rule upon this subject, but I have come to 
the conclusion that it must be this: That this court has a right to 
go on, as | have already said, and decide all questions which legiti- 
mately flow out of the subject-matter of controversy in this case, 
namely, those affecting the existence of the mortgage and the right 
of the University of Chicago to make it, so as to reach a decree, if 
the case warrants it, which shall be conclusive upon the University 
of Chicago—that is to say, which shall prevent that corporation from 
ever setting up any claim or right to this property or any claim 
whatever that it had not the right to execute this mortgage.” (10 
Biss., 191, 195.) 

In Mason vs. Piggott, in the supreme court of Illinois, it appeared 
that the defendant, instead of making a defense in an action pend- 
ing in a court of law, had attempted to transfer the case to a court 
of equity, and the court said: “It by no means follows because a 
court of equity has concurrent jurisdiction with a court of law that 
it will take cognizance of a case already pending in a court of law 
and oust it cf jurisdiction. As a general principle, in all cases of 
concurrent jurisdiction the tribunal which first obtains jurisdiction 
of the subject-matter must proceed and finally dispose of it. A court 

of equity will not take jurisdiction where it has first been ac- 
121 quired by a court of law, ualess there is some equitable cir- 

cumstance in the case which the party cannot avail himself 
of at law. Subject to this qualification, the rule is inflexible. (11 
Iil., 88.) 

In Bank of Bellows Falls vs. Rutland R. R. Co., in the supreme 
court of Vermont, it appeared that the defendant, in an action at law 
pending against him in Massachusetts, had filed his bill in a Ver- 
mont court of chancery to enjoin the action. The bill was dismissed, 
and the court, admitting the power of a court of equity to enjoin 
parties within its jurisdiction from proceeding in a court of law in 
another State, said: “ We hold it to bea sound rule of Jaw, based 
upon the most salutary principle, that in all cases of concurrent juris- 
diction the court that has first possession of the matter should be 
left to decide it, unless there exists some peculiar equitabie ground 
for withdrawing a controversy from a court of law to a court of 
chancery, and which disenables the party, having the law in his 
favor, from bringing his case fairly and fully before a court of law. 
This principle is founded upon the courtesy which courts of concur- 
rent jurisdiction should exercise towards each other, and may be 
necessary as matter of policy to prevent a conflict in the action of 
different courts.” (28 Vt., 470-477. 

In Stearns vs. Stearns, in the supreme court of Massachusetts, a 
decree of the probate court appointing commissioners to make par- 
tition of an estate among the heirs was reversed because proceedings 
were first commenced for thaf purpose in another court of concur- 
rent jurisdiction against the parties moving the decree, which pro- 
ceedings were pending when the decree was rendered, the court say- 
ing that “ when different courts have concurrent jurisdiction the one 
before whom proceedings may be first had, and whose jurise 
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122 = diction first attaches, must necessarily have authority para- 

. mount to the other courts; or, rather, the action first com- 
menced shall not be abated by an action commenced between the 
same parties in relation to the same subject in the same or any other 
court.” (16 Mass., 170.) : 

The case of Home Insurance Company vs. Howell, in the court of 
chancery of New Jersey, presents some features similar to the case 
at bar. The complainant filed its bill for relief against two policies 
of insurance, which it alleged the defendant had fraudulently ob- 
tained from it upon his property in Illinois. The bill prayed that 
the policies might be delivered up and cancelled or declared invalid, 
and that the defendant might be perpetually enjoined from brmg- 
ing any suit at law or equity upon them or making use of them in 
any way for the purpose of establishing any claim or damage against 
the complainant. The defendant appeared and filed an answer, to 
which, a replication being made, proofs were taken. After the suit 
was comtnenced the defendant brought an action at law upon the 
policies against the company in a State court of Illinois, which suit 
was, on its petition, removed into the circuit court of the United 
States for the northern district of Illinois. The company thereupon 
filed its petition in the court of New Jersey for an injunction to re- 
strain him from prosecuting the suit in Illinois. An injunetion 
having been issued. a motion was made to dissolve it. In denying 
the motion the chancellor said: 

“This court, having the power to hear and determine the subject- 
matter in controversy and having first obtained possession of the 
controversy, is fully at liberty to retain it until it shall have disposed 
of it. The general rule is that as between courts of concurrent and co- 
ordinate jurisdiction (and theeircuit courtof the United States and the 

State courts are such in certain controversies, such as that in- 
123 volved in this suit, for example, between citizens of different 

States) the court that first obtains possession of the coutroversy 
must be allowed to dispose of it without interference from the co-ordi- 
nate court.” * * * “Wherea party is within the jurisdiction of this 
court, so that on a bill properly filed here this court has jurisdiction 
of his person, although the subject-matter of the suit may be situ- 
ated elsewhere, it may, by the ordinary process of injunction and 
attachment for contempt, compel him to desist from commencing a 
suit at law, either in this State or any foreign jurisdiction, and, of 
course, from prosecuting one commenced after the bringing of the 
suit in this court.” (24 N. J., Eq., 239.) 

In Brooks vs. Delaplaine the high court of chancery of Marylan 
dismissed a bill in equity because at the time it was filed a suit in- 
volving the same controversy was pending in the county court hav- 
ing concurrent jurisdiction, the chancellor saying: “ When two 
courts have concurrent jurisdiction over the same subject-matter the 
court in which the suit is first commenced is entitled to retain it. 
This rule would seem ‘to be vital to the harmonious movement of 
courts whose powers may be exerted within the same spheres and 
over the same subjects and persons. * * * Any other rule will 
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unavoidably lead to perpetual collision and be productive of the 
most calamitous results.” (1 Md. Ch., 354.) 

Similar decisions might be cited from the highest courts of sy 
every State, for upon the principle stated there is, with certain well- 
recognized exceptions, a general concurrence of opinion. 

Where two judgments relating to the same subject are irrecon- 
cilable both cannot be enforced. One or the other must give way, 

and the only reasonable test by which the superiority of one 
124 _ over the other is to be determined is that which is expressed 

in the authorities cited, that the court which first obtains 
jurisdiction of the subject and parties must have the right to proceed 
to judgment. Having first acquired possession of the subject, it 
cannot be rightly ousted by subsequent proceedings in another court 
having no supervising or appellate authority. If the time of the 
rendition of the judgment, independently of the commencement of 
the suit, were to be the test, the superiority of judgment, as counsel 
well observe, would depend on mere accident or circumstances be- 
yond the power of the court or parties, as one court may have a 
large calendar and be blocked up with business, creating great delay 
in the disposition of causes, while the other court may have few 
causes, and those of minor importance, and thus be enabled to 
speedily dispose of them. It would give the latter court pre- 
eminence, because it is enabled from paucity of cases to dispose of 
its calendar at an earlier day, and might, as suggested, tend to an 
unseemly scramble of litigants to speed cases in the respective courts 
of their preference. 

The exceptions to the doctrine that priority of jurisdiction con- 
trols priority of decision, to which we have referred and to which 
our attention has been called by counsel of the defendants, will be 
found on examination to range themselves under two classes: First, 
where the same plaintiff has asked in the different suits a determina- 
tion of the same matter; as, for instance, where different obliga- 
tions are issued upon the same transaction, which is attacked in 
each suit as fraudulent and illegal, and therefore vitiating the sev- 
eral obligations, or where the jurisdiction of a court of equity, as 
well as a court of law, is invoked by him with reference to the 
matter. Of course, a decision first rendered in either suit may be 
pleaded in the others; the plaintiff must abide the adjudication which 

he has sought; and, second, where the cases are upon con- 
125 tracts or obligations which, from their nature, are merged in 

the judgment rendered, the subject upon which the first suit 
is founded having tlius ceased to exist. 

The cases of Duffy vs. Lytle, 5 Watts, 120; Rogers vs. Odell, 39 
N. H., 452; Child vs. Powder Works, 45 N. H., 547: Bank of U.S. 
vs. Merchants’ Bank, 7 Gill, 415, and Wescott vs. Edmunds, 68 Pa. 
St., 34; fall under one or the other of these classes. The language 
quoted from Buck vs. Colbath (3 Wall.,345) was used as explanatory 
of the general doctrine that in examining into the exclusive character 
of the jurisdiction of the court we must have regard to the nature 
of the remedies, the character of the reliéf sought, and the identity 
of the parties in the different suits. The illustration given of a 
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party suing in a court of chancery to foreclose his mortgage and in 
a court of law to recover judgment on his notes and in another 
court of law in an action of ejectment to recover the possession of 
the land would have brought the supposed case, if a real one, under 
the first class of exceptions stated above, where a decree first ren- 
dered in either suit upon the same point could have been pleaded 
as conclusive in the others. In the Tubal Cain case (9 Fed. R., 834) 
the judgment of the State court pleaded in the United States district 
court was recovered in the prior action, and the circuit court stayed 
its proceedings to await the determination of an appeal from the 
judgment. The other authorities cited do not seem to us, after-care- 
ful consideration, to be entitled to any weight upon the question 
presented. 

The case at bar is not within either of the excepted classes. The 
plaintiff has not invoked the jurisdiction of the State court, and 
the alleged marriage contract is not one which in any sense of the 

rule was merged or could be merged in the judgment, anv 
126 more than a deed upon which title to real estate is asserted 

is merged in a judgment in ejectment for the possession of the 
property. It was as much an outstanding and existing contract 
after the judgment of the State court as before, and was equally 
available for all purposes. But, aside from this, the doctrine of the 
excepted cases can have no application to cases instituted in a Fed- 
eral court by a citizen of another State, so as to give paramount au- 
thority to a judgment of a State court in a suit subsequently com- 
menced against him, without defeating a most important right 
conferred upon him by the Constitution and laws of the United 
States—a result which can in no manner be accomplished either 
directly or indirectly. (See Suydam vs. Broadnax, 14 Peters, 67, and 
Payne vs. Hook, 7 Wall., 480.) 

It is true that in the decision of the case Judge Deady expressed 
his opinion to the effect that as the validity and genuineness of the 
declaration of marriage were invoked in the State court its deter- 
mination would be conclusive and estop the plaintiff in this court 
to show the contrary, if it had not been obviated by the appeal from 
the judgment. We do not concur with the learned judge in this 
view, for reasons already stated; but, assuming it to be sound, we 
agree with him that the effect-of the appeal was to prevent the 
judgment from becoming final and to destroy its efficacy as evi- 
dence. By the act of Congress the judgment could only have 
such faith and credit given to it as it has by law or usage in the 
courts of the State; and by the law of the State its operation as 
evidence is superseded by an appeal. The code provides that when 
an appeal is perfected “ it stays all further proceedings in the court 
below upen the judgment or order appealed from or upaqn the 
matters embraced therein,” and also that “an action is deemed 

to be pending from the time of its commencement until its 
127 ‘final determination upon appeal or until .the time for appeal 
has passed unless the judgment is sooner satisfied.” Such is 
the express language of the code. (Secs. 946 and 1049.) And, as 
the district judge observes, these provisions are in conformity with 
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the law previously existing, according to which an appeal not only 
stayed the execution of a judgment, but suspended its operation for 
all purposes. Thus, in Woodbury vs. Bowman (13 Cal., 634), which 
was decided before the adoption of the code, the record of a judg- 
ment from which an appeal was pcnding was offered in evidence 
and rejected, and the court, in affirming the ruling, said: “ We think 
it was properly rejected. The appeal having suspended the opera- 
tion of the judgment for all purposes, it was not evidence in the 
questions at issue, even between the parties to it;” and, in Murray 
vs. Green (64 Cal., 369), decided since the adoption of the code, the 
record of a judgment in a case then on appeal was offered in evi- 
dence and rejected, and the court in sustaining the decision said 
that while the appeal was pending “the operation of that judgment 
for all purpuses was suspended and it was not admissible in evidence 
in any controversy between the parties.” 

The circuit judge did not concur with the district judge as to 
what would be the effect of the judgment in the State court if it 
were final, observing that it was unnecessary to determine that 
question and that he reserved his opinion upon it until it should 
properly arise for judicial determination and until an opportunity 
was had for its full discussion and mature consideration, but the 
circuit judge did concur with the district judge as to the effect of 
the appeal in destroying the judgment of the State court as evidence 
of any kind in the Federal court. It was of no avail, therefore, 

when pleaded as an estoppel. It was not evidence of the 
128 truth of the matters found, much less conclusive evidence. 

The ruling of the circuit court in refusing its consideration 
was therefore correct at the time, and if correct then it could not 
become erroneous by any subsequent event. The affirmance of the 
judgment since has no retroactive operation so as to make that 
ruling bad which was then sound; but, more than this, there is 
still pending an appeal to the supreme court from an order refusing 
a new trial in the State court. The judgment therein has not there- 
fore even yet become final; it does not yet establish as between the 
parties the verity of the findings. In the recent case of Gillmore vs. 
Central Ins. Co., in the supreme court of this State (65. Cal., 65, 66), 
the effect of a pending motion for a new trial upon the finality of a 
judgment was considered. There a stipulation had been made that 
all proceedings should be stayed until final judgment and decision 
in another action. It was contended that the judgment in that 
action had become final within the meaning of the stipulation after 
a year had elapsed from its entry without an appeal being taken 
from it. There was pending a motion for a new trial and the court 
said: “Although noappeal had been taken from the judgment within 
the statutory time, proceedings were pending upon a motion made 
by the defendant in the case to vacate the judgment and grant a new 
trial. That motion subjected the judgment to be reviewed and made 
it liable to be set aside. The judgment was therefore not. final in 
the sense of the stipulation as to the right of the parties affected, by 
it and could not become so until the motion for a new trial had been 


disposed of. (Hills vs. Sherwood, 33 Cal., 474.) While proceedings 
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are pending for the review of a judgment, either on appeal or mo- 
tion for a new trial, the litigation on the merits of the case between 
the parties is not ended, and until litigation on the merits is ended 

there is no finality to the judgment in the sense of a final de- 
129 termination of the rights of the parties, although it has be- 

come final for the purpose of an appeal from it.” (See also 
Fulton vs. Hanna, 40 Cal., 278.) 

It remains to consider the further objections of the defi ndants 
that the priority of jurisdiction of the Federal court was waived by 
the stipulation to remand the case originally commenced in the 
State court from the Federal court to which it had been removed 
back to the State court; that the failure to present to the State court 
the judgment of the Federal court was an abandonment of its pro- 
tection, and that the execution of the decree in the Federal court by 
injunction against prosecuting proceedings under the judgment of 
the State court is forbidden by the act of Congress prohibiting the 
issue of an injunction to stay proceedings in a State court except in 
cases of bankruptcy. (R.S., sec. 720.) 

The alleged waiver of priority of jurisdiction by the Federal court 
beeause of the consent of parties to remand the case commenced in 
the State court back to it, after its removal, was considered on the 
argument in the original suit and held to be without force. A state- 
ment of the circumstances of the remanding 1s sufficient answer to 
the position. The case commenced in the State court by the alleged 
wife, Sarah Althea, against Sharon, praying that her alleged mar- 
riage be deciared legal and valid and then that a divorce be decreed, 
was removed on the application of the defendant therein to the 
Federal court on the supposition that he had a right to have it 
heard there. The plaintiff therein denied that right on the ground 
that the subject-matter, being an action for a divorce, was not 
within the jurisdiction of the court, and moved to remand it 
back to the State court. The defendant’s counsel appears 

to have come to the conclusion that her motion would be 
130 = granted, and instead of waiting for the order of the Federal 

court to that effect consented that the case might be-re- 
manded; and that is all there is of the alleged waiver. The con- 
sent waived no rights of priorjty by the original suit, nor in any 
respect affected its position. It would be strange if the remanding 
of one action by consent should change or affect in any degree the 
jurisdiction of the court over another and different action to which 
the consent made no reference. 

The position that the protection of the decree of the Federal court 
was waived because the attention of the State court was not called 
to it, either on the motion for a new trial or on the argument of the 
appeal in the supreme court, merits careful consideration. There is 
not and certainly ought not to be anything so unseemly as rivalry 
and contention between the courts of the State and the courts of the 
United States. Both have large and responsible duties in the ad- 
ministration of justice for the American people, and we are sure 
that neither has any desire to encroach upon the jurisdiction and 
rightful authority of the other; and yet, as both courts have on 
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many subjects concurrent jurisdiction, it will sometimes happen 
that there will be a conflict of decision between them, and then a 
proper respect for each other will induce both to seek a solution 
consistent with the just rights of the parties. We think therefore 
it would have been a proper proceeding for the plaintiff in the origi- 
nal suit—the defendant in the State court—to have called the atten- 
tion of that court and of the supreme court of the State in some 
formal way to the decision and decree of the Federal court, not for 
the purpose of changing any alleged rulings had in the State courts, 
but in order to secure a stay therein of all further proceedings in 
them. The whole controversy in the State court rested upon the 

alleged validity of the marriage contract, and this fact is 
131 fully set forth in its findings. The decree in the Federal 

court adjudged that contract to be a forgery and ordered its 
surrender and cancellation. If this decree bea final one and the 
court had jurisdiction to render it, there can be no doubt that it 
should, when presented to the State courts, stay all proceedings 
therein. ‘Those courts would only be called upon to give full faith 
and credit to it, not to reverse or review any of their rulings, but to 
act upon a fact, conclusive of the case, for the first time brought to 
their attention. They would only be called upon to do what they 
would do upon official notice to them of any other fact which would 
conclude a pending controversy. If, for example, there should be 
brought to a nisi prius court after a conviction of an accused party 
of murder, or before the supreme court of the State on appeal from 
the judgment, official notice that the convict had been pardoned 
subsequent to the conviction, the nisi prius court would not there- 
upon grant a new trial or the supreme court reverse the judgment, 
but both courts might properly be called upon to stay all proceed- 
ings upon the conviction, and an order to that effect, reciiing the 
pardon, might be made. So, too, if whilst argument is going on 
upon the appeal the supposed murdered man should walk into 
court and present himself, I think the court, though it might find 
no error in the ruling of the lower court, would readily find a way 
to stay execution of the Judgment upon reciting the personal ap- 
pearance of the supposed murdered man. So we think the decree 
of the Federal court might have been officially presented to the State 
courts anda stay of proceedings in the action there asked ; but it 
was not obligatory upon the defendant in the State courts to pre- 
sent to them the Federal decree. He might think proper to await 
the final action of those courts, and, if the judgment of the superior 

court should be ultimately sustained, present the Federal de- 
132 eree to stay its enforcement. He might very well have 

deemed it wise to wait until the time to appeal from the Fed- 
eral decree had expired before calling upon the State courts to give 
effect to itin proceedings before them. The time to appeal did not 
expire until the 15th of January, 1888, after a motion for a new 
trial had been heard in the lower coyrt and the appeal had been 
heard and submitted in the supreme court. The decree was entered 
as of September 29th, 1885, and was as effectual for all purposes as 
if it had been announced on that day, except where the rights of 
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others may have been prejudiced thereby ; and to prevent such preju- 
dice in shortening the time to appeal it must be deemed to have 
commenced running only from the date of its actual entry. 

There was no effective appeal from the decree in the Federal court 
taken during the statutory period. There was an attempt by the 
defendant to appeal and an order was made allowing an appeal, but 
as this was before the case was revived the order was improvidently 
made and was without any efficacy. Where a suit has abated by 
the death of the plaintiff after judgment no appeal can be taken by 
the defendant until the case is revived. (McClane vs. Boon, 6 Wall., 
244.) 

The decree of the Federal court when revived may be used to stay 
any aitempted enforcement of the judgment of the State court. The 
case of Boynton vs. Ball (121 U. S., 462) is illustrative of this doc- 
trine and has a direct bearing upon the question. There a party 
who had filed a petition for the benefit of the bankrupt law was sued 
for a debt in a State court of Illinois. Although he could have ap- 
plied, under the act of Congress, to the State court for a stay of pro- 
ceedings until the disposition of his petition in bankruptcy, he made 

no application of the kind and judgment passed against him 
133 there. When he subsequently obtained his discharge in 
bankruptey, he presented it to that court and moved fora 
perpetual stay of execution on its judgment. The motion was de- 
nied, and the supreme court of the State affirmed the ruling. The 
case was then taken on writ of error to the Supreme Court of the 
United States, where the judgment of the supreme court of Illinois 
was reversed. After citing the section of the bankrupt act giving 
the right of the party to stay proceedings in the State courts, the 
Supreme Court of the United States said: “ The whole section is 
also clearly impressed with the idea that this is a provision pri- 
marily for the benefit of the bankrupt, that he may be enabled to 
avoid being harassed in both courts at the same time with regard to 
such debt. It is therefore a right which he may waive. He may be 
willing that the suit shall proceed in the State court for many 
reasons ; first, because he is not sure that he will ever obtain his 
discharge fromm the court in bankruptcy, in which case it would do 
him no good to delay the proceedings at his expense in the State 
court ; in the second place, he may havea defense in the State court 
which he is quite willing to rely upon there, and to have the issue 
tried; in the third place, he may be very willing to have the 
amount in dispute liquidated in that proceeding, in which case it 
becomes a debt to be paid pro rata with his other debts by the as- 
signee in bankruptcy. If for any of these reasons or for others he 
permits the case to proceed to judgment in the State court by fail- 
ing to procure a stay of proceedings under the provisions of this 
section of the bankrupt law, or the assignee in bankruptcy does not 
intervene as he may do, Hill v. Harding, 107 U. S., 631, he does not 
thereby forfeit his right to plead his final discharge in bankruptcy, 
if he shall obtain it, at any appropriate stage of the proceedings 
against him in the State court; and if, as in the present case, 
134 his final discharge is not obtained until after judgment 
11—1462 7 
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has been rendered against him in the State court, he may pro- 
duce that discharge to the State court and obtain the stay of execu- 
tion which he asks for now.” 

The failure to present the decree to the State courts did not, there- 
fore, in our opinion, lessen its efficacy and will not prevent it when 
revived from being hereafter presented to them, and does not im- 
pair in any respect the power of this court to enforce its execution. 

The prohibition against the issue of an injunction by a court of 
the United States to stay proceedings in a State court is found in 
section 5 of the act of March 2, 1793, I Stat., 334, and has been 
continued in force ever since. It is now contained in section 720 
of the Revised Statutes, with an exception relating to proceedings 
in bankruptey, and is as follows: “ The writ of injunction shall 
not be granted by any court of the United States to stay proceedings 
in apy court of a State, except in cases where such injunction 
may be authorized by any law relating to proceedings in bank- 
ruptcy.” Notwithstanding the very general terms of the prohibi- 
tion, with the single exception mentioned, it has been settled 
that it does not apply where the Federal court has first obtained 
jurisdiction or where the State court having first obtained jurisdic- 
tion the case has been removed to the Federal court. In such 
cases the Federal court may restrain all proceedings in a State court 
which would have the effect of defeating or impairing its Jurisdic- 
tion. It extends only to cases in which the jurisdiction of the 
State court has first attached. With its proceedings then no Federal 
court can interfere by injunction. 

In Fisk vs. The Union Pacific Railroad Co. (10 Blatchford, 520) 
the circuit court of the United States for the southern district of 

New York issued an injunction restraining that corporation 
135 from taking any steps in a State court to procure its own 

dissolution, and the effect of the statute in question was con- 
sidered. Judge Blatchford, now one of the justices of the Supreme 
Court, in deciding the case, said: “ The provision of section 5 of the 
act of March 2d, 1793 (1 U.S. Stat. at Large, 334, 335), that a writ of 
injunction shall not be granted to stay proceedings in any court of 
a State, has never been held to have, and cannot properly be con- 
strued to have, any application except to proceedings commenced in 
a court of a State before the proceedings are commenced in a Federa! 
court ; otherwise, after suit brought in a Federal court, a party de- 
fendant could, by resorting to a suitin a State court, defeat in many 
ways the effective jurisdiction and action of the Federal court after 
it had obtained full jurisdiction of person and subject-matter. More- 
over, the provision of the act of 1793 must be construed in connec- 
tion with the provision of section 14 of the act of September 24th, 
1789 (1 U. S. Stat. at Large, 81, 82), that the Federal courts shall 
have power to issue all writs which may be necessary for the exer- 
cise of their respective jurisdictions. It may properly be considered 
as necessary for the continued exercise of the jurisdiction of this 
court over the corporation in question that it should be restrained 
from taking steps in a State court to put itself out of existence.” 

In Wagner vs. Drake, in the circuit court of the United States for 
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the district of Iowa (31 Fed. Rep., 851), the question raised was as to 
the power of the court to restrain proceedings in a State court after 
the action had been removed to it, and though it was held that the 
facts of the particular case did not authorize the injunction, the 
power of the Federal court to restrain such proceedings where irrep- 
arable injury would follow a refusal of the writ was fully reeog- 

nized. In deciding the case the court said: “An injunction 
136 in such case by the Federal court restraining the parties be- 

fore it from proceeding elsewhere is no injunction, within the 
spirit and intent of the statute, staying proceedings in a State court, 
because after removal there is no proceeding left in the State court 
and no jurisdiction to be interfered with. If, after removal, a party 
could continue or renew his litigation in the State court the whole 
purpose of the removal might be defeated.” 

The doctrine of these cases has been affirmed by the Supreme 
Court of the United States. In French, trustee, vs. Hay (22 Wall., 
250) that Court held that the circuit court of the United States for 
the eastern district of Virginia rightfully enjoined proceedings in a 
suit in a court of Pennsylvania founded upon a decree rendered in 
a suit in a court of Virginia which had been properly removed to 
the circuit court. In deciding the case the Supreme Court, speaking 
by Mr. Justice Swayne, said: “ The prohibition in the judiciary act 
against the granting of injunctions by the courts of the United 
States touching proceedings in State courts has no application here. 
The prior jurisdiction of the court below took the case out of the 
operation of that provision.” 

In Dietzsch vs. Huidekoper (103 U.S., 494) it appeared that an 
action of replevin had been commenced in a State court of Illinois, 
which was removed to the circuit court of the United States for that 
district. Notwithstanding the removal, a writ for the return of the 
property was issued by the State court, which the plaintiffs in the 
replevin suit refused to obey. An action was then brought against 
them and their sureties on the replevin bond. They thereupon filed 
a bill in the United States circuit court, in which they prayed an 
injunction to restrain the prosecution of any suit upon the bond. 
An injunction was issued, aud the Supreme Court held that it was 

properly granted, observing that “ a court of the United States 
137 ~—is not prevented from enforcing its own judgments by the 

statute which forbids it to grant a writ of injunction to stay 
proceedings in a State court.” 

It is essential to the due administration of justice in the Federal 
courts that they have full power to issue all process necessary for the 
exercise of their jurisdiction, and such power is in explicit terms 
conferred by statute upon them. When, therefore, jurisdiction over 
a subject-matter has first attached in a Federal court it must be 
able to issue all such orders and process as may be essential to give 
effect to that jurisdiction. State courts subsequently taking juris- 
diction over the same subject must exercise it insubordination to 
the determination of the Federal court. 

We have thus gone over with as much care as we have been able 
to give the several objections of counsel to the jurisdiction of the 
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against Sarah Althea Hill, now Sarah Althea Teiry, and the pro- 
ceedingsand final decree therein stand revived in the name Frederick 
W. Sharon, as executor, and against Sarah Althea Terry and 
141 David S. Terry, her husband, the said executor being sub- 
stituted as plaintiff in the place of William Sharon, deceased, 
and the said David S. Terry being joined as defendant with his wife, 
so as to give to the said plaintiff executor as aforesaid the full ben- 
efit, rights, and protection of said final decree, and full power to en- 
force the same against the said defendants at all times and in all places 
and in all particulars. In the second place, that of Francis G. New- 
land, trustee, and others, beneficiaries under the trust deed, the de- 
fendants will have leave to answer untill the next rule day. 
Appropriate orders in conformity with this decision will be entered 
in the respective cases. 
September 3d, 1888. 
FIELD, Circuit Justice. 
We concur. 
SAWYER, Circuit Judge. 
SABIN, District Judge. 


Endorsed: Read in open court September 3d, 1888. L. 5S. B. Saw- 
ver, clerk. 


142 At a stated term, to wit, the July term, A. D. 1888, of the 
circuit court of the United States of America, of the ninth 


judicial circuit, in and for the northern district of California, held 


at the court-room, in the city and county of San Francisco, on Fri- 
day, the 9th day of November, in the year of our Lord one thousand 
eight hundred and eighty-eight. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


FREDERICK W. SHARON, as Executor of the Last Will of) 
Wilham Sharon, Complainant, 
vs. > No. 3138. 
Davip S. Terry and SARAH ALTHEA Terry, His Wife, 
Defendants. 


143 On motion of Geo. R. B. Hayes, Esq., counsel for respondents, 

an appeal is hereby allowed from the order of revivor in the 
above-entitled cause, made September 3, 1888, and filed and entered 
on the seventeenth day of September, A. D. 1888, without any stay 
of proceeding on the decree or order appealed from, and the amount 
of the bond, which shall be for costs only, is ordered to be fixed at 
five hundred dollars. 


144 In the Supreme Court of the United States. 
, , 
FREDERICK W. SHARON, Executor, &c., 


VS, 
Davip 8S. TERRY and SARAH A. TERRY, His Wife. 


Know all men by these presents that we, R. P. Ashe and R. P. 
Hastings, are held and firmly bound unto Frederick W. Sharon, 
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executor of the will of William Sharon, deceased, appellee herein, 
in the sum of five hundred dollars, lawful money of the United 
States of America, to be paid to the said Frederick W. Sharon, ex- 
ecutor, etc., his successors, assigns, heirs, or administrators or execu- 

tors; to the payment of which, well and truly to be made, we 
145 bind ourselves and each of us, jointly and severally, and our 

and each of our heirs, executors, and administrators firmly 
by these presents. 

Sealed with our seals and dated the 19th day of November, A. PD. 
1888. 

Whereas the above-named David 8S. Terry and Sarah A. Terry, 
his wife, have been granted and have prosecuted an appeal to the 
Supreme Court of the United States to reverse an order of revivor in 
the above-entitled cause September 3, 1888, and filed and entered on 
the 17th day of September, 1888: 3 

Now, therefore, the condition of this obligation is such that if the 
above-named David S. Terry and Sarah A. Terry, his wife, appel- 
lants, shall prosecute their appeal to effect and answer all costs if 
they shall fail to make good their plea, then this obligation shall be 
void; otherwise to remain in full force and effect. 

R. P. ASHE. SEAL. 
R. P. HASTINGS. [sgEat. 


Signed, sealed, and delivered in presence of— 
L. S. B. SAWYER. 


146 Uwnirep STATES OF AMERICA, ve 
Northern District of California, 


R. P. Ashe and R. P. Hastings, being duly sworn, each for him- 
self deposes and says that he is a householder in said district and is 
worth the sum of five hundred dollars in lawful money of the United 
States of America, exclusive of property exempt from exeeution and 
over and above all debts and liabilities. ! 

R. P. ASHE. 


R. P. HASTINGS. 


Subscribed and sworn to before me this 19th day of November, 


A. D. 1888. 
L. S. B. SAWYER, 
Commissioner U. 8. Circuit Court, 
Northern District of California. 


(Endorsed:) The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. Lorenzo Sawyer, U.S. 
circuit judge, 9th judicial circuit. Filed Nov. 19, 1888. L.S. B. 
Sawyer, clerk. 
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FREDERICK W. SHARON, 
SHARON, deceas: 


Brief for Appellants in Resistance of Third Motion 


2m ety 


a 


IN THE 


Supreme Court of the Anited States. 


Davip 8S. Terry and SARAH A. TERRY, 
his Wife, Appellants, 
US. ' No. 1462 
FREDERICK W. SHARON, Executor of 
WILLIAM SHARON, deceased, Appellee. 


— oe 


A historical statement touching the present motion is 
due in explanation of the appearance of three briefs by 
appellants in the present case: 


1. The appellee, Sharon, executor, on the 19th of Feb- 
ruary, 1889, filed a motion to dismiss the present appeal, 
and gave notice that he would submit the motion to the 
court on the 4th day of March, 1889, or as soon thereafter 
as the court could hear the application. (See printed 
motion on file.) This motion was to dismiss, and nothing 
more, and was based upon the sole ground that the decree 
appealed from was not “ final ””—and not final because it 
was in the nature of a mere execution of the final decree 
of the 15th of January, 1886. (R., 17.) 


2. In obedience to the rule of this court and under this 
notice from appellee, appellant on the 5th day of March, 
1889, filed the first brief in resistance of the motion to 


dismiss. 


3. On the day of March, 1889, the said motion to 
dismiss was by the appellee submitted to the court and 
was taken under advisement. 
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4. After such case had been so submitted and taken 
under advisement, to wit, on or about the 7th day of 
March, 1889, Mr. H. E. Davis, counsel, newly coming into 
the case, served notice on counsel for appellants that on 
the succeeding Monday, March 11th, 1889, appellee would 
submit a motion to the court to amend said submitted 
motion to dismiss, by adding thereto a motion to affirm 
under paragraph 5 of Rule 6. 


5. Immediately on receipt of this notice, and assuming 
that the motion to amend would probably be granted, 
counsel _for appellee prepared and printed a second or 
supplementary brief in the case in resistance of the said 
amended motion, and which, along with said first brief 
filed by appellant, is herewith refiled and adopted and 
made part of the brief in resistance of the now pending 


motion to dismiss. 


Counsel for appellant had, on said 11th day of March, 
1889, this supplemental brief ready to submit to the 
court in the event that the court should grant said leave 
to amend. 

But on said 11th day of March, instead of submitting 
said motion to amend, counsel for appellee dismissed 
their said previously-submitted motion to dismiss, and 
on the same day served upon counsel for appellant a 
notice, in printed form, of a new motion to dismiss and 
affirm, under Rule 6, to be submitted to this court on the 
8th day of April, 1889; and along with said notice of 
said motion, submitted to counsel for appellant a new 
printed brief in support of the new motion to dismiss 
and affirm. 

An inspection of the said last-named new printed brief 
will show that it is, down to near the end of page 13 of 
such new brief, a reprint of the brief by Mr. Samuel. M. 


Wilson, filed on the 19th of February, 1889, in support - 
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of his first motion to dismiss; and that the residue of 
appellee’s last brief is, without expressly acknowledging 
the fact, devoted, in the main, to answering the first brief 
filed by appellant. 

And it would seem from this fact, namely, that what 
is new in the last brief is devoted to replying to the first 
brief of appellant, and from the further fact that the 
motion to affirm cannot be granted by this court if the 
sole position of the first brief of appellee is well taken, 
namely, that «he decree appealed from is not “final,” 
and from the further consideration that appellee would 
take the same benefit from his first motion to dismiss that 
can be taken under his succeeding motions, if, indeed, 
said decree appealed from is not “final’—that these 
resorts to amended motions and substituted motions and 
to a new brief have been had in order to get the “ last 
word” in way of reply to appellant’s first brief. 

We have alluded to this history of these various mo- 
tions, not for the purpose of making any objection to the 
fact that they have been resorted to, but simply to ex- 
plain why appellant has been forced into the position of 
filing three several briefs in resistance of the motion to 


dismiss and affirm. The present brief, therefore, must be 


taken along with the two preceding ones, above named; the 
three making our brief in resistance of the last-filed mo- 
tion to dismiss and affirm. 3 

Instead of complaining of the changes of motion and 
the filing of appellee’s brief in reply to the first brief of 
appellant, counsel for appellant feel that their case has, 
if possible, been strengthened by the filing of the last 
brief, owing to certain positions taken in it. For example, 
in appellant’s first brief, counsel were at some pains in 
establishing that the courts of the United States have no 
jurisdiction, within the States, over divorce or alimony, 
or over the matters relating to marriage and rights there- 
under, which are created and regulated by the police laws 


‘ 
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of the States. It will be seen that the last brief by appellee 
distinctly admits that this is true. 

The language of this admission is in these words (page 
17): 

“That whether a given conceded fact or set of facts estab- 
lished a marriage, and whether a marriage should be declared 
fraudulent and void because of something attending such given 
fact or set of facts, are questions wholly within the jurisdiction 
of the State courts, is not doubted.” 


Having premised this much, we now proceed to ex- 
amine some of the points made in the last brief by 
appellee in reply to appellant’s first brief. 


We shall not go over, to any considerable extent, those 
parts of our briefs which we prepared and printed (as 
above explained) prior to notice of the present pending 
motion to dismiss and affirm, in so far as those briefs are 
devoted to the establishment of the three separate and 
alternative propositions which are summed up in the 
recapitulation found on pages 39 and 40 of our first 
brief. 

These three propositions, it will be seen, are, in sub- 
stance: 


First. That the decree of revivor is and can only be 
an original and final decree because the court was wholly 
without jurisdiction of the subject-matter embraced in 
the original decree which the revivor attempts to, but 
cannot, give vitality to. 


Second. That even if this first proposition were not 
true, and the court had jurisdiction, yet owing to the 
marriage of the defendant Hill prior to the actual rendi- 
tion of the first decree, and to -filing of the bill of re- 


vivor, new rights had attached which compelled resort to a° 
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“ supplemental bill,” or “bill in the nature of a bill of re- 
vivor,” and a decree adjudicating on such a supplemental bill 
is always “ final” in the sense of the statute of appeals; and 


Third. That if neither of the preceding propositions 
were true, and if said bill of revivor and decree thereon 
were strictly and technically a mere bill and a decree of 
revivor, yet for the reasons stated in the said third para- 
graph, beginning at the bottom of page 39 of our first 
brief, said decree of revivor is a final decree within the 
statute of appeals, and is within the ruling of this court 
as found in such cases as— 

Davis v. Corbin, 112 U.S., 36, 
cited in second brief, page 3. 

We trust that the court will, however, pardon a sug- 
gestion or two in further reply to the first thirteen pages 
of appellee’s last brief, alleging, 1 in substance and effect, 
that the decree of revivor is only equivalent to an order 
of the court directing process to issue in the case, and is 
not such a “final” order or decree as the act age 2 
appeals contemplates. 

The suggestion we desire to add is rather in the nature 
of an illustration than an attempt to add anything new, 
enforcing the propositions found, for example, on pages 
30, 31, and 32 of the first brief; and which propositions | 
assert, in substance, that a bill of revivor, and a decree 
of revivor thereunder, attempting to revive a decree 
which is shown by the face of the bill of revivor to em- 
brace a subject-matter over which the court rendering 
the decree had no possible jurisdiction, must be, and of 
necessity is, an original bill in equity, bad on demurrer; 
and any decree attempting to revive such a legal nullity 
must of necessity be reversible on appeal under the doc- 
trine of this court as found in— 

Railway Company v. Swann, 111 U. S., 305; 
United States 7. Buckabee, 16 Wallace, 414. 
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And the suggestion and illustration which we now add 
to those in our prior briefs are also a reply to that part 
of appellee’s last brief where he lays down the proposition 
“that a bill of revivor puts in issue nothing but the char- 
acter of the new party brought in.” 

First, take an additional illustration in reply to every- 
thing in appellee’s last brief down to the end of page 13. 

By section 687 of the Revised Statutes it is enacted 
that: 

“The Supreme Court shall have exclusively all such 
jurisdiction of suits or proceedings against embassadors, 
or other public ministers, or their domestics, or domestic 
servants, as a court of law can have consistently with the 
law of nations.” 


Now, suppose that a suit is brought in the Circuit Court 
of the United States for California against one of these 
embassadors here named, touching a subject-matter not 
within the jurisdiction of the Cirewt Court and confided to the 
exclusive jurisdiction of this court ; that such bill shows on 
its face that neither the said subject-matter nor the de- 
fendant is subject to the jurisdiction of the Circuit Court, 
and that such suit, after decree and judgment, is abated 
by the death of the plaintiff, before the decree and judg- 
ment were satisfied, and that a bill of revivor is filed, by 
the executor of the deceased plaintiff, to revive the decree 
and obtain execution thereon and satisfaction thereof. 

In filing this bill of revivor it became and is indispen- 
sable that the bill of revivor should set forth the nature 
and character of the original bill and decree sought to 
be revived. 

In section 625 of Story’s Equity Pleadings, the rule on 
this point is stated thus: 

“Upon the same ground of imperfection of the frame of 


the bill” (of revivor) “if the material facts to support the 
revivor are not stated the bill will be demurrable.” 
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In section 626 it is further stated thus: 


“A bill of revivor should set forth so much of the orig- 
inal bill as will show that the plaintiff has a right to 
revive the suit, and that the defendants are the proper 
parties against whom the revival is to be. Therefore, if 
it should appear that the plaintiff is not the proper per- 
son to revive, or that the defendant is not the proper 
party against whom it should be revived, because he is not 
in the chain of representation, a demurrer will lie. And 
if the statements in the bill of revivor do not show a title 
to revive, the plaintiff cannot on demurrer supply the de- 
fect by reading the record of the original bill, although 
that record be referred to in the bill of revivor.” 


So in section 831 the same author says: 


“Tf a person, who is entitled to revive a suit, does not 
— in due time, he may be barred by the statute of 
imitations of actions which may be pleaded to a bill of 
reviwor afterwards filed.” 


Now, apply to the case just supposed of a bill to revive 
an abated decree by the Circuit Court of the United States 
against a foreign embassador who had denied the juris- 
diction. Is it not too utterly plain for argument that 
such a bill of revivor would be demurable, because the 
decree sought to be revived, as disclosed by the bill of 
revivor, did show (here quoting the language of Story 
above cited) that the plaintiff “is not entitled to revive 
the suit against him?” And itis absolutely self-evident 
that a decree of this character settles nothing—concludes 
no rights of the embassador—is absolutely a nullity? 
Therefore, is it not equally self-evident that the rule of 
law which, where the court had jurisdiction, prohibits a 
defendant to a bill of revivor going back of the original 
decree, and so prohibits him only because such original 
decree is a conclusive estoppel of *ecord, and has, as 
such, foreclosed and concluded his rights absolutely, has 
no possible or conceivable application to such a bill of 
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revivor, attempting to revive a decree that was rendered 
without jurisdiction, and is therefore an absolute nullity? 

Both of these propositions, just stated as self-evident, 
touching this supposed case against an embassador, are 
obviously what we have just stated them to be, namely, 
so self-evident as to be incapable of enforcement by argu- 
ment or illustration. 

Now, suppose this embassador takes as appeal to this 
court from such decree of revivor rendered in said sup- 
posed case, as he would be entitled to take it under the 
law of this court, as laid down in Railway v. Swann, and 
The United States v. Buckabee, supra, and he should be 
met, in this court, by the proposition which to-day meets 
us here, to wit, that “all your rights were concluded by the 
decree of the court below, and all that you were entitled 
to show in the revivor proceeding below was that stated 
at the bottom of page 13 of appellee’s last brief, namely, 
that “a bill of revivor puts in issue nothing but the char- 
acter of the new party brought in,” and therefore your 
rights are all conclusively adjudicated and extinguished 
by said decree so rendered without jurisdiction. 

How would such a spectacle impress the court—the 
spectacle of a party absolutely concluded and estopped 
to deny the validity of the original decree rendered by a 
court without a shadow of jurisdiction over the subject- 
matter of the decree! 

The case of the embassador just supposed, where a 
bill of revivor in the Circuit Court was filed to revive a 
decree against him, is, in the respect here involved, the 
exact case at bar, if it be, indeed, true that said original 
decree (R., 17) is one attenipting to interfere with. the 
State court’s exclusive jurisdiction over rights based on 
marriage. This, therefore, places said original bill in 
the precise legal category stated on page 32 of our first 
brief, where an original bill in equity, shown, on its face, 
to be bad on demurrer because framed to revive, as if it 
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were a decree, a legal nullity, becomes the foundation of 
one of those erroneous decrees which may, by this court, 
be reversed under the law as laid down in Railway v. 
Swann, supra. 

Here we leave ali that part of the appellee’s argument 
which precedes the middle of page 14. 


I]. 


The next point we notice in the opposing brief is that 
which appears in the last half of said page 14. Counsel 
there state: 

“It is confidently submitted that no case can be pro- 
duced in which assault. on the decree has been permitted 
on a bill of revivor.” 


Now, it 1s a rather odd circumstance that it so happens 
that the very case which the learned counsel is arguing 
is a case (if the opinion of the learned justice who de- 
livered the main opinion below (see R., p. 62, fol. 100) is 
any criterion as to what was held in the case) wherein is 
expressly asserted the very doctrine which he declares 
cannot be found in any case in the world. 

This case at bar is one in which the learned justice 
below expressly and distinctly held that, in a revivor 
suit, an assault is permitted to be made on a decree sought 
to be revived where the court rendering such original 
decree was without jurisdiction. And this holding by 
the court below is noted in our first brief at page 2, by 
making a quotation from the opinion, below, of Justice 
Field, found in the record at page 62, where he says: 

“An attack upon a judgment in a proceeding to re- 
vive is a collateral attack and can avail only when there 
is absolute want of jurisdiction either of the parties or subject- 
matter.” 
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Of course we need not say that this statement by 
Justice Field is equivalent to saying that when there is 
an absolute want of jurisdiction of either of the parties 
or the subject-matter, there an “attack” upon a judg- 
ment, in a proceeding to revive, is permitted. 

We have not explored all the books in the world, nor 
all the cases, for the purpose of finding whether there is a 
revivor case to be found in the world where an attack 
upon the decree sought to be revived was permitted; but 
we suspect that such cases are very scarce, because we 
doubt whether it was ever questioned, before it became 
questioned in the present case, that an attack is always 
allowed, in every court and everywhere, where such de- 
cree is relied on or set up, to be made upon a pretended 
decree, rendered by a tribunal which was without juris- 
diction of the subject-matter. 


IIT. 


The opposing brief asserts a most remarkable proposi- 
tion when it alleges, on page 14, that no case exists in 
which the question of the validity of a decree was allowed 
to be raised “between the date of the decree and an 
attempt to enforce it,” and that the only way of getting 
clear of a decree rendered by a tribunal without juris- 
diction over the subject-matter is to reverse it on appeal, 
or bill of review; and that if the decree were permitted 
to be attacked otherwise than on appeal or review, it 
would present the anomaly of an unreversed decree being 
suspended in the air, &c., that is, left apparently in force 
but inoperative. 

Instead of its being true that no case can be found 
where a decree rendered without jurisdiction has been 
allowed to be attacked otherwise than by review or appeal, 
the truth is that the exact opposite is true, and that a 
book can scarcely be opened which does not contain 
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authority of exactly the opposite purport, holding that 
decrees and judgments rendered in the absence of juris- 
diction of the subject-matter can be always, and every- 
where, and without exception, attacked collaterally and 
disregarded. 

Or, stating the same thing in the language of this 
court— ; 

Kilbourn v. Thompson, 103 U. 8., bottom page 
197, top page 198— 

“The tendency of modern decisions everywhere is to de- 
termine that the jurisdiction of a court, or other tribunal, 
to render a judgment affecting individual rights is 
always open to inquiry, when the judgment is relied on in any 
other proceeding.” 


Here the court cites: 
Williamson v. Berry, 8 Howard, 498. 
Thomas v. Whitman, 18 Wallace, 456. 
Knowles v. Gas-Light and Coke Co., 19 Wallace, 58. 
Pennoyer v. Neff, 95 U.S., 174. 


Or, turn to the cases cited in our first brief, pages 2 and 
3, which allege what Freeman on Judgments, in section 
20, cited in the first brief, expresses thus : 


“The judgment must at least be so far valid as to be 
By ms. pen to collateral assault. A void judgment is, 
in legal effect, no judgment. By it no rights are divested: 
From it no rights can be obtained. Being worthless in itself, 
all proceedings founded upon it are equally worthless. It 
neither binds nor bars any one.. All acts performed under it 
and all claims flowing out of it are void. Parties attempting 
to enforce it may be responsible as trespassers.” 


Some few of the innumerable cases in this court hold- 
ing precisely what Freeman here asserts, both in regard 
to judgments at law and decrees in equity and decisions 
by land tribunals or other executive tribunals, are cited 
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on page 3 of our first brief; others will be found cited in 
Mahn v. Harwood, 112 U.S., 358, 
and so ad infinitum. 


In addition to the cases just referred to, we may add 
the following cases in support of the following proposi- 
tion : 

“Tf there is a total want of jurisdiction, the proceedings 
are not merely voidable, but void, and may be rejected 
when COLLATERALLY drawn in question.” 


Rose v. Himely, 4 Cranch, 241. 

Griffith v. Frazier, 8 Cranch, 9. 

Elliot v. Peirsol, 1 Pet., 328. 

Thompson v. Tolmie, 2 Pet., 157. 

Voorhees v. Bank of United States, 10 Pet., 449. 

Wilcox v. M’Connell, 13 Pet., 498. 

Shriver v. Lynn, 2 How., 43. 

Hickey v. Stewart, 3 How., 750. 

Williamson v. Berry, 8 How., 495. 

See, also, 10 Wall., 316; 94 U.S., 669; 105 U_S., 
428; 128 U.S., 86. 


The doctrine of this court upon this subject, bearing 
upon the allegation of the opposing brief, page, 14, that 
no cases can be found where judgments are permitted 
to be attacked otherwise than by appeal or review, 
cannot be better expressed than it is by Justice Miller in 
the language above cited, where, speaking of judgments 
rendered without jurisdiction of the subject-matter, this 
court says: 


“ The jurisdiction of a court or other tribunal to render 
a judgment affecting individual rights is always open to 
inquiry when the judgment is relied on in any other 
proceeding.” 


And the same justice states this right of collateral 
attack always and in any other proceeding where the 
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judgment without jurisdiction may be set up, in the case 
of Sherman v. Birch, 93 U. S., 216. 

A class of cases forcibly illustrative of the proposition, 
which is the precise opposite of that principal one of the 
appellee’s, brief, (p. 14,) where appellee says no cases 
exist in which jurisdiction to render a decree was allowed to 
be inquired into between the date of the decree and an attempt 
to enforce it, is furnished in the cases where officers are 
held to be trespassers who attempt to enforce a judgment 
or decree rendered without jurisdiction of the subject- 
matter. 

Cases so holding are innumerable. For some see— 
Wise v. Withers, 3 Cr., 337, by Marshall, C. J. 
Dynes v. Hoover, 20 Hd., 65. 

Conner v. Long, 104 U. S., 238, 239, and cases 
cited. , 

Shirgold v. Holloway, 2 Strong, 1002. 

Brown v. Compton, 8 Ter. R., 424. 

Allen v. Greenlee, 2 Dev., 370. 

Howard v. Clark, 23 Mo. 344. 

Batchelder v. Currier, 45 N. H., 460. 

Fisher v. McGirr, 1 Gray, 45. 

Stevens v. Wilkins, 6 Penn. St., 260. 


Here we leave this point in the case, with the demon- 
stration completely made out that the law is precisely 
the opposite to that stated on page 14 of the brief, if such 
demonstration can be effected by the innumerable and 
unvarying decisions of this court extending throughout 
its entire history. 


LV. 


We next notice the position taken on pages 16 and 17, 
which asserts that the original bill (R., 1) in no sense 
concerned the relation of marriage, its sole object being 
to adjudge a certain written instrument void and decree 
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its cancellation ; that its object was not to secure an ad- 
judication that the status of marriage did not exist, but 
that said instrument never existed; that the effect of 
this cancellation of the written instrument upon the 
marriage relation was wholly a “secondary” feature of 
the original bill, and that “jurisdiction of United States 
courts to decree a given instrument false and void is not 
taken away because of the secondary fact that such in- 
strument, if not false, would constitute or affect the 
marriage relation;’ that the right of such courts to 
declare the instrument forged is not “affected by the 
contention on the part of the forger that the instrument, 
if genuine, gives him rights as to a litigation over which 
another court has jurisdiction.” 

This is, in its. full strength, the exact substance of the 
main and vital position of the opposing brief. 

Having expressly admitted as “undoubted” (see page 
17)— 

“That whether a given fact or set of facts established 
a marriage, and whether a marriage should be declared 
fraudulent and void because of something attending 
such given fact or set of facts, are questions wholly within 
the jurisdiction of the State courts” — 


the opposing brief was forced to the position just quoted 
from pages 16 and 17, that the original bill was not 
intended to and did not affect, unless remotely and 
in a “secondary” way, the existence or non-existence of 
the marriage relation, and that it was no object of the 
suit to affect that relation. 

Now, considering the circumstances under which this 
position is taken by the opposing brief, it is, we submit, 
another of those cases in which counsel, of great courage, 
sometimes startle the spectators. 

Let us look for a moment at the bill filed by Sharon 
v. Hill (R., 1), and see whether it was intended to affect 
this alleged marriage relation. 
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The bill sets out, in the third paragraph, by alleging 
that this woman, Hill, through the newspapers, and also 
privately and otherwise, claimed to be the wife of orator, 
and assumed his name; claimed that she was married to 
Sharon August 25th, 1880, in San Francisco; that she 
pretended that, though not married by any justice, &c.; 
yet that, on said 25th of August, they jointly made a 
written declaration of marriage, and did the other acts 
required by section 75 of the Civil Code to constitute 
marriage, and thereby became man and wife. It then 
proceeds to say that these pretensions of Hill were false 
and fraudulent, and were injuring Sharon in his busi- 
ness and credit, and were resorted to in order to enable 
her to make use of Sharon’s name with merchants in 
procuring credit, and in harassing him, and in injuring 
his estate, and that of his heirs, and were resorted to for 
compelling him to pay her “quiet” money; that said 
Sharon and Hill never were married and never made 
said writing, and never did the acts required by section 
75 of the Code to constitute marriage. 

It then sets out the said written contract for marriage, 
and alleges that it is false and forged, and that all such 
pretensions of marriage are contrary to equity. 

It then concludes by a prayer which, after praying for 
process and answer, prays as follows: 

“And that it be adjudged and decreed that the said Sarah 
Althea Hill is not and never was the wife of your orator, and 
that your orator and the said Althea Hill did not, as is by 
her alleged and represented, or otherwise, or at all, make said 
joint declaration of marriage, or any marriage between them, 
and that the said defendant, Sarah Althea Hill, be perpetually 
enjoined and restrained from making said allegations, repre- 
sentations, and pretensions of marriage with your orator, and 
that said false and forged contract be adjudged void, and de- 
hivered up to be cancelled.” 
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Now, this is the bill which the opposing brief says has 
no reference, unless remotely and in a “secondary way,” 
to affecting the marriage status, and that its only object 
was to destroy a certain instrument of writing, without 
intending thereby to affect the marriage relation, or the 
claims of the woman as an alleged wife. 

Now, turn to the opinion of the court regarding the 
question whether a marriage and the rights of the wife, 
as such, were inyolved in the present suit. On page 63 
of the Record, in the opinion of Justice Field, deciding 
this case, he states the contention of counsel for Hill, and 
which contention is quite like that get up in the opposing 
brief at pages 16 and 17, asserting that the contract and 
not the existence of the marriage was the real and only 
subject-matter of the suit. 

There the court says: 

“It is insisted that this contract was not capable of 
pecuniary estimation ; if forged, as claimed on one side, 
it would be a valueless peper if genuine, as claimed on 
the other side, it could of itself establish no property 
rights in the defendant. What might ultimately result 
from the marriage which it might aid‘in proving was 
only prospective and contingent, lying among mere 
possibilities.” 


After thus stating the position of Hill’s counsel, the 
Justice proceeds : 


“We do not so construe the alleged contract or the 
rights it conferred upon the alleged wife and the obliga- 
tions it imposed upon the alleged husband. If genuine 
and valid it established a marriage between the parties 
from its date, assuming?as claimed by her, that it was fol- 
lowed by the requisite consummation. ‘It is not a contract 
to marry at a future day, or an admission that a marriage 
had already taken place. But it was an instrument by 
which, on the assumption mentioned, the marriage rela- 
tion was immediately created. It, therefore, imposed 
upon him from that date all the obligations of a husband 
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which the law creates, and amongst which is the right 
of supporting the defendant as his wife in a manner 
suitable to her condition of life.” 


Here, then, is the unmistakable holding by the court 
below that this contract established the marriage relation 
if coupled with “ consummation.” 

To say, therefore, as the opposing brief does, that the 
object of this bill was not to annul or affect the marriage 
relation is, in view of what is, as we have just recited, 
alleged in the bill, and prayed for in the prayer, and 
held in the opinion of the court, a proposition simply 
flying in the face of the express letter of the case about 
which it talks. 

Now, observe that it was touching an instrument which, 
by its own force, plus that of “ consummation ” created, 
as the court below says, the marriage relation that this 
decree ordains as follows: 

“The respondent herein, Sarah Althea Hill, her heirs, 
assigns, executors, administrators, and all persons claim- 
ing any interest thereunder by or through said respon- 
dent and her and their agents and attorneys, be, and 
each of them are, hereby -perpetually enjoined from 
alleging the genuiness or the validity of said instrument, 
and from making any use of the same in evidence or other- 
wise to support any right claimed under it, or making any 
claim or setting up any right, interest, or claim of any kind 
under or by virtue of said instrument or declaration of mar- - 
riage, either as wife of complainant, or any interest in property 
or right of any kind or nature against complainant, his heirs, 
executors, administrators, or successors in interest, and that 
complainant recover his costs of suat.” 


To say of this original bill and of its prayers and of 
the opinion of'the court just quoted from, and of this de- 
cree, that they simply abolish said paper, without affecting 
the marriage relation or any rights of the wife under that re- 
lation, and that such decree spent its force in simply so 
destroying such written contract, and left unaffected all 
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questions of marriage or no marriage, wife or no wife, 
of alimony or no alimony, is not only to assert what is 
in the teeth of the express letter of the bill and of the 
decree thereunder, but is to assert that a court of chan- 
cery can so cancel a contract—(which affected no subject- 
matter whatever, conceivable or inconceivable, except 
the existence of the marriage relation and its resulting 
rights—which transferred no property—affected no title— 
constituted, and tended to constitute, no chose in action— 
created, and pretended to create, no obligation for, or 
against any person whomsoever, cognizable in any court 
whatsoever)—as that such cancellation would leave all 
marriage questions and marriage rights unaffected and 
to be disposed of in the State courts, and yet such de- 
cree of cancellation remain and be one within the 
jurisdiction of chancery courts! 

Such a position so holding that chancery could abolish 
some abstraction found in, or growing out of the said con- 
tract, and yet leave the contract in full force for the pur- 
pose of the jurisdiction of the State court over marriage, 
divorce, and alimony—these being the only subjects to 
which the contract, either nearly or remotely, related—is 
precisely what this court pronounced to be impossible 
and absurd in Orton v. Smith, 18 Howard, 263. 

That was a case where the bill sought to enjoin the 
use of a certain bond and assignment operating, as was 
alleged, as a cloud upon the title of the complainant, and 
where the court below enjoined the parties from ever 
setting up any claim by virtue of said bond and assignment ; 
and in its decree below the court expressly provided that 
the prohibition to rely upan said bond and assignment should 
not operate against the complainant, Orton, in prosecuting a 
bill pending in the Circuit Court of Milwaukee county, Wis- 
consin, wherein he was complainant—Knob, defendant—this 
court not intending to enjoin proceedings in the State court. 


Re Sac Coe 


ee 
Tah Pie CA tt BS tg 


- Sa J peat 
ROT SE 


19 


This court, in repudiating said distinction between, on 
oné hand, enjoining the use of the bond and assignment, and, 
on the other hand, enjoining the suit in the State court, 
said: 

“ Buta decree of a court of chancery, on a bill of peace, 
must necessarily operate by way of estoppel as to the title o 
the land, and conelude all the parties to it, because it should 
put an end to all litigation between them. If they have suits 
pending in other courts, on the same question of title, they 
must cease. This bill acts by injunction on the party. 
No injunction ever goes to the court having a concurrent 
jurisdiction of the question. The courts of the United 
States have no such power over suits in a State court. 
But a decree on a bill of peace, which does not put an end to 
litigation, isa mere brutum fulmen. Unless the court can 
make a decree which it can execute, itis a sufficient reason 
for refusing to take cognizance of the case. It is a rule of 
absolute necessity to be observed by courts who have 
concurrent jurisdiction, that in all cases ‘where the juris- 
diction of a court and the right of a plaintiff to prosecute 
his suit in it, have once attached, that that right can- 
not be arrested or taken away by proceedings in another 
court.’ ” 


Precisely so is the present ‘attempted distinction sought 
to be made in the opposing brief (pages 16 and 17) be- 
tween this decree operating upon marriage, alimony, and 
the like, and its operating merely upon a piece of paper 
which, except as it affects marriage, affects no possible or. 
conceivable justiciable right of anybody. If the decree 
below stops where the opposing brief says it stops, by 
simply abolishing a paper, and leaving unaffected the 
marriage relation, and the final decree of the Supreme 
Court of California establishing the marriage and grant- 
ing a divorce,then, indeed, is the decree what this court 
says the decree would be, as contended for in Orton v. 
Smith, mere brutum fulmen, and it is, if that view be 
sound, a decree about which the appellants care nothing. 
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We next turn to the positions stated on pages 18 and 
19 of the last brief of appellee. These positions are, in 
substance, a reply to certain positions of appellant’s 
brief, as found at pages 15, 17, &c.,and which positions 
of appellant, so replied to on said pages 18 and 19, are, 


in substance, that a decree assuming to abolish a bit of 


paper and stopping there,and which paper has no con- 
ceivable legal effect, except as it tends to prove a mar- 
riage, is a species of jurisdiction unknown to equity, 
because it, without concluding or adjudicating, finally, 
the question of marriage or no marriage, expends its en- 
tire force and stops at the abolition of a non-conclusive 
item of proof. The substance of the reply made to this 
is, as found on pages 18 and 19 of appellee’s closing brief, 
one alleging that our position denying that equity will 
take jurisdiction to abolish an item of proof, is a position 
which, logically, results in denying all jurisdiction in 
chancery to cancel deeds and other instruments of writing 
which are admitted to be within the chancery jurisdic- 
tion for cancellation; that it is equivalent to such a de- 
nial because all these instruments, so within the admitted 
jurisdiction of chancery for cancellation, are, or may be, 
items or instruments of proof in civil actions. ; 

The answer to this reply, by appellee, is, we think, 
obvious and complete; and the legal principle of such 
answer is strongly stated in the opinion of this court by 
Justice Grier, above quoted, from Orton v. Smith. (18 
Howard, 265.) 

Our position, so replied to by appellee, on pages 18 and 
19, we attempt here to restate. 

We first state what our position is not. 

[t is not that chancery, in the exercise of its jurisdic- 
tion over bills of peace, never puts out of the way an in- 


strument in its nature capable of constituting an item of 
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proof in a civil action. Nor is our position one that 
asserts that a decree quia tamet may not be, in substance, 
one which may stop, in a proper case, at the abolition of 
a deed, or the like, where, from the nature of the case, the 
‘ancellation of such deed must completely remove the 
threatened mischief to which the bill of peace points, such as a 
cloud upon title. 

On the contrary, our position is, that chancery, in 
exercising its jurisdiction over bills of peace, never stops 
short of determining, adjudicating and perpetually set- 
tling—putting an end to—the threatened mischief which the 
instrument or instruments pointed to in the bill and 
sought to be cancelled, threaten—that is, in this case, the 
question of marriage or no marriage. 

Our position is that bill quia timet is never entertained 
where the full effect of the decree is spent—exhausted— 
ended—when it simply puts out of the way one or more 
non-conclusive items of proof capable of being used in some 
threatened or apprehended civil action against the com- 
plainant in the bill quia timet; and where the decree, 
quia timet, is one which allows such threatened suit, or 
claim, or mischief, to remain and proceed in the courts 
as if the decree quia timet had not been rendered. 

In still another form of statement our position is, that 
these decrees, on bills of peace, must not only put an end 
to the false instrument which it assails, but must conclu-_ 
sively estop, prohibit and end the possibility of that par- 
ticular recovery, or attack, or claim, or mischief which 
the false instrument tends to-establish against the com- 
plainant in the bil of peace. Or, applied to the case 
at bar, equity will not assume to put out of the way a 
mere marriage contract, which under the law and taken 
by itself, makes out no actual existing marriage relation, 
and is but one inconclusive item of proof, tending to 
establish the marriage, and yet leave the State courts at 
liberty to proceed to decree the marriage, the divorce, the 
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alimony, as if no decree guia timet had been rendered; 
that it is impossible for equity to make a decree in this 
case to abolish this marriage contract, without such de- 
cree, therein and thereby, and, ex propria vigore, also abol- 
ishing the rights of Mrs. Sharon in her marriage, and 
including her right to assert anywhere, or in any way 
the legal existence of the marriage, or without prohibit- 
ing her from asserting or having any rights springing out 
of that relation. 

The only alleged and only conceivable vexation, har- 
rassment, mischief, or claim which the present bill 
asserts, points to and seeks to escape from, is the marriage 
and its legal consequences. A decree in equity which 
under such a bill only cancels the written contract of 
marriage, but leaves the marriage relation unassailed 
and at liberty to be asserted in the State courts, is one 
which we say is, in its kind, unknown to this head of 
chancery jurisdiction. 

And it is precisely this, as we have seen, which is 
unanimously ruled by this court in Orton v. Smith, 
supra, Where the court says: 

“ But a decree on a bill of peace which does not put an 
end to litigation is mere brutum fulmen. Unless the court 
can make a decree which it can execute, it is a sufficient 
reason for refusing to take cognizance of the case. It is 
a rule of absolute necessity to be observed by courts who 
have concurrent jurisdiction, that in all cases ‘ where the 
jurisdiction of a court and the right of a plaintiff to 
prosecute his suit in it have once attached, that that right 
cannot be arrested or taken away by proceedings in 
another court.’ ” 


To make this decree quia timet exhaust its force in the 
mere overthrow of the assailed paper, and to allow the 
case which it tends to prove to go on, is in its legal 
quality like enjoining a witness from swearing to his 
knowledge of the great value of an estate in a case where 
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the sale of the land is sought to be set aside for false repre- 
sentations by the vendee regarding the value thereof; or 
it is like enjoining, in this case, Mrs. Sharon from prov- 
ing that cohabitation which the law makes to be the 
“consummation ” of her marriage with Sharon; or, it is 
like a decree in chancery cancelling some witness’s 
knowledge of Sharon’s having introduced Mrs. Sharon 
as his wife; and yet, after, and notwithstanding, such in- 
junctions, allowing all these cases wherein such evidence 
was enjoined to proceed to trial in the State courts as if 
nothing in the way of injunctions had occurred. 

This is the exact effect of the positions of the opposing 
brief, which say that the original bill and decree left 
unaffected the question of marriage or no marriage, 
divorce or no divorce, alimony or no alimony, and 
allowed these questions to proceed to trial in the State 
courts unaffected by the said injunctions. 

Now, it is, as already remarked, precisely such a bill 
and decree as the opposing brief says the case at bar was 
and is, to wit, one expending its force on the said con- 
tract, but leaving that one thing and case, namely, the 
marriage and divorce which, alone said contract tends to 
prove or affect, unaffected by the decree enjoining the 
said paper, which this court in Orton v. Smith pro- 
nounces a legal monstrosity—brutum fulmen. 

If said decree is, indeed, one stopping at the abolish- 
ment of said contract, and not touching the marriage, as ~ 
appellee’s brief says it is, then it. is no decree; it isa 
mere pronunciamento; a bull against the comet; a judg- 
ment uttered in the air—mere brutum fulmen. 

Such an inconsequential decree is far less judicial in 
its nature, far less one in an action of a civil nature, 
than was the mandamus commented on by Sawyer, J., 
in Rosenbaum’s case cited, p. 15, first brief. 
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Such decree is one rendering no judgment. It isa 
decree which, of itself, affords no remedy. It establishes 
no rights, and is, therefore, not a suit “of a civil nature 
at common law or in equity” within the sense of these 
words in section 629 of the Revised Statutes. 

If, on the other hand, the decree is one which does 
assume to control the question of the existence and dis- 
solution of the marriage relation, and of the rights aris- 
ing therefrom, then it is a decree which the Circuit 
Court had no semblance of power to render, and this is 
admitted on page 17 of the appellee’s closing brief, as we 
have above quoted. 

The present brief is not designed to take the place of 
the two preceding ones prepared, printed, and filed as 
we have above.explained. This brief is designed mainly 
to notice the principal points of appellee’s closing brief. 
All three are submitted to the court as appellant’s brief 
in the case. 

SAM’L SHELLABARGER, 
J. M. WItson, 
Attorneys for Appellants. 
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IN THE 


Supreme Court of the Anited States. 


— 


Davip 8S. Terry and Saran A. Terry, 
his wife, Appellants, 
Us 
| 
FREDERICK W. SHARON, Executor of No. 1462. 
WILLIAM SHARON, deceased, 
Appellee. 


* 
Brief for Appellants, 


Since the present motion to dismiss for the want of 
jurisdiction, for the alleged cause that the decree of re- 
vivor is not final or appealable, is one in the discussion of 
which counsel are precluded, by the practice of this 
court, from discussing the general merits, therefore this 
brief cannot and will not allude to the many questions 
affecting the merits which were discussed below very 
elaborately by able counsel. | 

The facts Which control the disposition of the present 
motion to dismiss are, in the main, condensedly set forth 
in the opposing brief (pages 1 to 6), and, therefore, need 
not be here repeated. Any facts which we may find it 
necessary to add will be stated as we go along. 

We first consider the radical and vaderlying question 
whether the billof revivor filed in this case (R., 21) and 
the decree of revivor of September 17th, 1888, (R., 28,) 
and from which the present appeal is allowed and taken 
(R., 86), relate to a subject-matter over which the Circuit 
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Court had jurisdiction. We will afterwards come to 
the question whether the decree of revivor in this case 1s 
“final” in such sense as that this court may review It. 


Ig OrtarnaL Decree oF Revivor Vorp. 


Our first point in support of the proposition that the 
court was without jurisdiction to enter the order of re- 
vivor appealed from, we state thus: 

If the Circuit Court was without jurisdiction to render 
the original decree on the 15th of January, 1886, (R., 17,) 
then the court was without jurisdiction to render the 
decree of revivor of September 17th, 1888. 

In the opinion by the presiding justice who rendered 
the decree of revivor it will be seen that he expressly 
admits and declares that, if thé court was without juris- 
diction of the subject-matter or the parties, in rendering 
the original decree of injunction in Sharon against Hill, 
then it was equally without jurisdiction to render the 
decree of revivor. The language of the justice on this 
point is (R., 62): 

“An attack upon a judgment in a proceeding to re- 
vive is a collateral attack, and can avail only when there ° 


is an absolute want of jurisdiction either of the parties 
or of the subject-matter.” 


This position, which renders the decree of revivor 
void if the original decree was one rendered without 
jurisdiction, is one which arises absolutely and without 
any exception out of those maxims of the law which 
assert that “a judgment of a court without jurisdiction 
is an absolute nullity, and is void even if both parties 
desired to have the jurisdiction exerted.” 

R. R. Co. v. Swann, 111 U. S., 379. . 


It is equally a maxim applicable to this point that any 
process, whether execution, attachment, order of revivor, 
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or other proceeding, which is based on a judgment ren- 
dered without jurisdiction of the subject-matter, is in the 
same legal plight with a process issued without any 
judgment at all. The two are alike because the judg- 
ment without jurisdiction is simply and absolutely void. q 

Freeman on Executions, edition 1885, note 2, sec. : 

16; wb., see. 20. 


In this last-cited section 20, the learned author says, 
speaking of the validity of an execution issued upon 
judgments: 

“Tt” (the judgment) “must at least be so far valid as to 
be impregnable to collateral assault. A void judgment is 
in legal effect no judgment. By it no rights are divested. 
From it no rights can be obtained. Being worthless in 
itself, all proceedings founded upon it are equally worthless. 
It neither binds nor bars any one. All acts performed 
under it and all claims flowing ont of it are void. 
Parties attempting to enforce it may be responsible as 
e trespassers,” citing 
3 Alby v. Ward, 8 Mass., 79. 
= Gelston v. Thompson, 29 Md., 595. 

Fe Morris v. Hough, 37 IIL., 150. 
Johnson v. Baker, 38 II1., 98. 
Chace v. Dana, 44 II1., 262. 
Godfrey v. Terry, 97 U.S., 171. 


ee That if there is a total want of jurisdiction of the- 

a subject-matter the proceedings are not merely voidable, 

3 but wholly and absolutely void, and may be rejected 

eq when collaterally drawn in question, is decided in the 
cases following: | 

In re Sawyer, 124 U.S. R., 220. 

Elliott v. Pierzol, 1 Peters, 328, 340. 

Wilcox v. Jackson, 13 Peters, 498, 511. 

Hickey v. Stewart, 3 Howard, 750-762. 

Thompson v. Whitman, 18 Wall., 467. 
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These very familiar and very important maxims of the 
law just quoted from Freeman are well stated in Cooley’s 
Constitutional Limitations, side page 398, thus: 


“The law creates courts, and, upon considerations of 
general public policy, defines and limits their jurisdic- 
tion; and this can neither be enlarged nor restricted by 
the acts of the parties. 

“Accordingly, where a court by law has no jurisdiction 
of the subject-matter of a controversy, a party whose rights 
are sought to be affected by it is at liberty to repudiate 
its proceedings, and refuse to be bound by them, notwith- 
standing he may once have consented to its action 
either by voluntarily commencing the proceedings as 
plaintiff, or as defendant by appearing and pleading to 
the merits, or by any other formal or informal action. 
This right he may avail himself of at any stage of the 
case; and the maxim that requires one to move promptly 
who would take advantage of an irregularity does not 
apply here, since this is not mere irregular action, but a 
total want of power to act at all.” 


Again: 

“There are no presumptions in favor of the jurisdic- 
tion of the Federal courts, as they are specially consti- 
tuted with jurisdiction in certain cases; and the facts 
upon which it rests must appear in some form in the 
record of all suits prosecuted before them. They have 
no jurisdiction except such as the statute confers.” 

Sheldon v. Sill, 8 Howard, 141. 

United States v. Eckfort, 6 Wallace, 484. 

Cary v. Curtis, 3 Howard, 236. 

Wisconsin v. Duluth, 2 Dillon, 206. 

Hubbard v. R. R., 3 Blackford, 84. 

Dred Scott v. Sanford, 19 Howard, 393. 

Cases of Sewing Maclmne Co’s., 18 Wallace, 577, and 
cases there cited. 


We trust that the apology due from counsel for here 
repeating the foregoing propositions touching jurisdic- 


tion which are so purely elementary and so familiar will 
be found in the fact that these principles, if applied in 
this case, must reverse the judgment below, and, of course, 
defeat this motion to dismiss. 


II. 


EXISTENCE, CONTINUANCE, AND DISSOLUTION OF MAR- 
RIAGE RELATION NotT SuBJEcTS OF FEDERAL 
J URISDICTON. 


Qur next and the main proposition we state thus: 

The relief prayed in Sharon’s original bill (R., 4, fol. 
6), asking that it be decreed against the defendant, Hill, 
that she “is not and never was the wife of your orator,” 
being a matter having its foundations wholly in alleged 
conjugal relations created and existing under the laws of 
the State of California, is a subject-matter not within the 
provisions of the statute of March 3d, 1875, defining the 
jurisdiction of the Circuit Courts, which enacts that (R.5., 
sec. 629): 

“The Circuit Courts shall have original jurisdiction as - 
follows: First, of all suits of a civil nature at common 
law or in equity where the matter in dispute, exclusive 
of costs, exceeds the sum or value of five hundred dol- 
lars, and an alien is a party, or the suit is between a 
citizen of the State where it is brought and a citizen of 
another State,” «e. 


This proposition of ours, stated in another way, is, that 
under the operation and control of this section 629 ail 
proceedings for divorce, or looking to an interruption of 
the marital relations, or directed to the determination of 
the existence or non-existence of these relations between 
parties having controversy in that regard, or looking to 
the adjudication of rights, such as alimony, arising directly 
out of the marriage relation, are controversies not within 
the signification of the words “suits of a civil nature at 
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common law or in equity,” as employed in this section 
629, and are, when within a State, subjects-matter not 
within the jurisdiction of the Circuit Court. 

We may repeat our present proposition still more 
broadly than as it is just stated; and we will support such 
proposition, in all its forms, by authority which, we sub- 
mit, is quite impregnable. 

Our proposition stated thus more broadly is that— 

Since marriage is a “domestic” and not a mere con- 
tract relation, and since the matter of regulating the con- 
tracting of the marriage relation, fixing and defining the 
duties thereof, and the cgnditions and means under and 
by which the same may be dissolved, are matters belong- 
ing to the police powers of the respective States, no part 
of which police powers has been “ delegated” to the Gen- 
eral Government, and is wholly reserved to the States ; 
therefore Congress has not assumed to confer upon the 
courts of the United States any control within the limits 
of any State, over the formation, continuance, duties, or 
dissolution of this domestic relation. 

To the establishment of these propositions in each of 
their forms now stated we turn. 

Ist. Bishop on Divorce, section 87, page 68, is in the 
following words: 

“The national power has no jurisdiction of marriage and 
divorce within the local limits of the States. Therefore, all 
laws on the subject, whether statutory or common, are, 
within these limits, State laws.” 


To this the author cites— 
Barber v. Barber, 21 Howard, 582. 
Fraser v. State, 3 Texa8 Appeal, 263-275. 
Ex rel. Hobbs, 1 Woods, 537. 
Green v. The State, 58 Ala., 190. 
State v. Gibson, 36 Indiana, 386. 
Lonas v. The State, 3 Heisk. (Tenn.), 287. 


See ee 


an 


This case of Barber v. Barber (21 Howard, 582) was 
one wherein a wife, by her next friend, a citizen of New 
York, brought a suit against her husband, a citizen of 
Wisconsin, for the purpose of giving validity, in Wiscon- 
sin, to a judgment recovered by her in the state courts 
of New York against her husband for alimony; such 
wife having been divorced a mensa ef thoro, with an.allow- 
ance of alimony, in a case where the New York court, 
in granting the decree of divorce and alimony, had 
jurisdiction of the parties and of the subject-matter. 
The points determined by this court in that case which 
are material in their application to the present motion 
to dismiss, are embodied in the head-notes in these 
words: 

“1. This court disclaims altogether any jurisdiction im 
the courts of the United States upon the subject of divorce, or 


for the allowance of alimony, either as an original proceeding 


in chancery or as an incident to a divorce a vineulo, or to one 


from bed and board. 


“But where a court of competent jurisdiction in New 
York decreed a divoree.a mensa et thoro between man 
and: wife, allowing alimony to the latter, and the hus- 
band removed to Wisconsin for the purpose of placing 
himself beyond the jurisdiction of the court, which could 
enforce it, without having paid any part of the alimony, 
or leaving any estate of any kind out of which it could 
be paid, the wife can sue, by her next friend, in a court 
of the United States having equity jurisdiction, to re- 
cover the amount of alimony decreed by the State court.’, 


The court further decides that a divorce in favor of 
the husband in Wisconsin, a vinculo, on the ground of 
willful desertion by the wife does not relieve the husband 
from the New York decree for alimony. The court also 
finds that, in this country and England, chancery will 
interfere to compel payment of alimony decreed by com- 
petent jurisdiction to a wife; and that— 

—‘The parties to a casé for divorce, and for alimony, 
are as much bound by a decree for both, which has been 


| 
£ 
: 
| 
af 
| 
I 
f 
: 

: 


. 
EOSIN LRAT 0 ALON: + ee GO Maal lh Naan easmare amare tee poem Sud oe 


8 


given by one of our State courts having jurisdiction of 
the subject-matter and over the parties, as the same par- 
ties would be if the decree had been given by the Eccle- 
siastical courts of England.” 


The court also held that after the divorce a mensa et 
thoro, in New York, the domicil of the wife did not fol- 
low that of the husband to Wisconsin; and that a wife 
divorced, a mensa et thoro, is entitled to acquire a domicil 
for herself distinct from that of her husband; and she 
may, by her next friend, sue her husband for alimony, 
which he had been decreed, under a supplemental bill, 
to pay as an incident of such a decree; and that of such 
suit in Wisconsin by the wife, through her next friend, 
against her husband, the District Court in Wisconsin had 
jurisdiction. 

In the body of the opinion, by Justice Wayne, in this 
case, the following language is used: 


“We shall not have occasion to comment upon the re- 
lations of husband and wife in her uninterrupted cover- 
ture, nor will we discuss the general rights, obligations, 
or disabilities, of either, when they have been separated 
by a divorce a mensa et thoro. 

“Our first remark is—AND WE WISH IT TO BE RE- 
MEMBERED—that this is not a suit asking the court for 
the allowance of alimony. That has been done by a 
court of competent jurisdiction. The court in Wiscon- 
sin was asked to interfere to prevent that decree from 
being defeated by fraud. 

“We disclaim altogether any jurisdiction in the courts 
of the United States upon the subject of divorce, or for 
the allowance of alimony, either as an original proceed- 
ing in chancery, or as an incidént of a divorce a vincwlo, 
or to one from bed and board.” 


This case is recognized and reaffirmed in Johnson 7. 
Johnson, (13 Fed. Rep., 193.) 

In the case of Hoobs, cited supra, (1 Wood’s Circuit 
Court R., 537,) what is decided the head-note states as fol- 
lows: 
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“The marriage relation between white persons and 
persons of African descent is prohibited and declared 
null and void by the laws of Georgia; //eld, That mar- 
riage laws are under the control of the States, and that 
the law made is not annulled or affected by the Civil 
Rights bill of Congress, or the Fourteenth Amendment 
to the Constitution of the United States.” 


Yast. 21027 hy 


The case of Doc. Lonas against the State, in 3 Heis- 
kell, (Tenn.,) 287, is one which decided that: 

“The act of 1870, c. 39, making it a felony for white 
persons and negroes to marry, or cohabit together as 
man and wife, is a valid act not affected by the Consti- 
tution of the United States, the Civil Rights Bill, or En- 
forcement Law.” 


In this case the court, amongst other things, considers, in 
the ight of the authorities, whether marriage is a condi- 
tion accomplished by or based upon acivil contract merely; 
whether the relationship is a matter of civil right as dis- 
tinguished from a domestic state; and the court reaches 
the conclusion that marriage is one of the domestic rela- 
tions, and is not within the language of the Fourteenth 
Amendment protective of civil mghts; and that this 
domestic relation is wholly under the control of the 
States. The court says (pp. 308-309): 

“Tt” (marriage) “derives both its rights and its duties 
from a source higher than any contract of which the par- 
ties are capable, and as to this it is uncontrollable by any 
contract they can make, although it may be formed by a 
contract, yet when formed it has none of the attributes of 
a contract but becomes a domestic relation. And it isno 
more a contract than a fatherhood or sonship of serfdom, 
or slavery, or apprenticeships, are contracts.” 


‘Then, quoting from Chief Justice Robinson, the author 
proceeds : 


“Thus, marriage, though in one sense a contract, be- 
cause being both stipulatory and consensual, it cannot be 


| 
| 
' 
| 
' 
| 
| 
| 
H 
i 
ii 


10 


valid without the spontaneous concurrence of two compe- 
tent minds, is, nevertheless, sui generis, and unlike ordi- 
nary or commercial contracts is publici juris, because it es- 
tablishes fundamental and most important domestic rela- 
tions. And, therefore, as every well organized society is 
essentially interested in the harmony and decorum of all 
its social relations, marriage, the most elementary and 
useful of all, is regulated and controlled by the sovereign 
power of the State. McGuire v. McGuire, 7 Dana, 187.” 


The same thing is decided in-Green v. The State, 58 
Alabama, 190. 

In the case of The State, ex rel. O’Brien v. Dillon, 36 
Ind., 388, the same thing is decided as in the preceding 
vases from the State decisions. And in this opinion the 
court proceeds to an elaborate examination of the ques- 
tion whether, by the Constitution, Congress can assume 
any jurisdiction over the domestic relation of marriage, 
or can bestow any power upon the courts regarding that 
matter. 

In reaching the conclusion that neither the Fourteenth 
Amendment, nor any other provision of the Constitution 
surrenders to the General Government any part of the 
reserved police powers of the State to provide for the 
welfare of the people by exclusive power over, amongst 
other things, the domestic relation of marriage, the 
court cites from— 

Prigg v. Pennsylvania, 16 Peters, 625. 

City of New York v. Miln, 11 Peters, 139. 

R. R. Co. v. Miles, 2 American Law Rev., 358. 
And many other cases. 


The general purport of these cases is adequately ex- 
pressed from the following in the language of this court 
in New York City v. Miln, supra, where this court, speak-. 
ing of the reserved police powers of the States, says: 

“And by virtue of this, it is not only the right, but the 
bounded and solemn duty of a State to advance the safety, 
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happiness, and prosperity of its people, and to provide 
for its general welfare, by any and every act of legisla- 
tion which it may deem to be conducive to these ends; 
and where the power over the particular subject, or the 
manner of its exercise, is not surrendered or restrained 
in the manner just stated. That all these powers which 
relate to merely municipal legislation, or what may per- 
haps more properly be called internal police, are not thus 
surrendered or restrained ; and that consequently, in rela- 
tion to this authority of a State, is complete, unqualified, and 
EXCLUSIVE.” 


The case of Fraser v. The State, decided in 1877 by the 
Court of Appeals of Texas, (8 Texas Appeals, 263,) decides 
the same as the preceding cases cited from the States, 
with this also accurately stated in the second paragraph 
of the head-note: 


“ Power has not been conferred upon Congress to regu- 
late or control the institution of marriage within the 
several States. Marriage is not a privilege or immunity 
within the meaning of the Fourteenth Amendment; nor 
is it a contract within the meaning of the civil-rights 
bill, but is a civil status, the rights, obligations, and 
duties of which are not conventional between the parties 
who entered into it, but are prescribed and regulated by 
State legislation, over which they have no control.” 


At page 273 the court comes to a review of the author- 
ities upon the question whether the possession of this 
police power, regulative of the creation, conditions, and 
duties of the marriage relation, has in any degree been 
surrendered to the United States or limited as against 
the States; and on a most elaborate review of the au- 
thorities reaches the conclusion stated in the above-cited 
second paragraph of the syllabus. 

It would, we submit, be quite useless for us to pursue 
this important part of the case further, because it is ab- 
solutely settled that neither the Congress of the United 
States nor the courts of the United States received 
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under the Constitution any power to interfere with (to 
here quote the words of this court, Barber v. Barber, 
supra, page 184) the relations of husband and wife in her 
coverture, “nor with the general rights, obligations, or 
disabilities of either, even when they have been separated 
a mensa et thoro ;” and that this court— 

“Disclaims altogether any jurisdiction im the courts of the 
United States upon the subject of divorce, or for the allowance 
of alimony, either as an original proceeding in chancery or 
as an incident to divorce a vinculo, or to one from bed and 
board.” 


‘The court will please keep carefully in mind what the 
proposition of law is to which we have cited the foregoing 
authorities, and which we now distinctly press upon the 
attention of the court. 

This present proposition is not whether the United 
States courts as a general rule possess the chancery Juris- 
diction to cancel contracts, or deeds, or other obligations, 
relating to or affecting common-law property rights. 

So far as that question is here involved we shall come 
to it presently and separately. What we now consider, 
and have cited authorities to support, is the question 
whether the United States courts can receive, or have re- 
ceived, from Congress any jurisdiction over that other 
and different class of subjects-matter, to wit, over the 
formation, the existence, the duties, the obligations, or 
the continuance of the marriage relation, or over the 
right or the power of parties alleging themselves to be 
entitled to the privileges of this domestic relation, to 
assert or to otherwise have or enjoy the privileges of that 
relation. 

Stated in other words, the question we now consider is 


whether the courts of the United States possess jurisdic-. 


tion over the question whether Sarah Althea Hill was or 
was not the wife of William Sharon, as prayed in the bill 
of Sharon against Hill (R., 4), or possessed any jurisdic- 
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tion under which such courts could adjudicate, affect, 
determine, or control the matter, either of the existence 
of, or the methods of enjoying, the rights of the so-called 
Sarah Althea Hill, as springing out of the said marriage 
relation, if it did in fact exist. 

This distinct proposition of the absolute absence of all 
authority in the courts in the United States either to pass 
upon the existence of the marriage relation, or, as courts 
of first instance and of original jurisdiction, to measure, 
limit, define, or control the rights of parties springing 
out of the marriage relation, as these rights are estab- 
lished and regulated by the police laws of the several 
States, is not only established by the authorities which 
we have gone over, but was, in effect, admitted by the 
Circuit Court below. | 


No PowER OveR MARRIAGE, IN EFrrect, ADMITTED IN 
Crrevurr CouRT. 


It will be observed by the court here, that, whilst the 
bill of the complainant, William Sharon, prayed that the — 
court should decree that “Sarah Althea Hill is not and 
never was the wife of your orator,” and prayed that she 
be perpetually enjoined and restrained from making alle- 
gations, representations, and pretensions of marriage with 
Sharon, yet the decree rendered in that case (R., 17) 
wholly abstains from granting any such relief, and con- 
fines itself to declaring that the written delaration of 
marriage, dated 25th of August, 1880, was not genuine, 
but forged; that it be cancelled; that within twenty days 
from the date of the decree such written declaration of 
marriage be delivered to the clerk, to be endorsed “can- 
celled;” to remain in the custody of the clerk; and that 
Sarah Althea Hill, her heirs, assigns, executors and ad- 
ministrators, and all persons claiming any interest there- 
under, by or through said respondent, and. her heirs, 
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agents, and attorneys be perpetually enjoined from 
alleging the genuineness of said instrument, or making 
any claim thereunder. 

It is thus seen that the court below refused to entertain, 
directly and avowedly, any jurisdiction over the matter of 
Mrs. Hill’s asserting that she was Sharon’s wife, or over 
any other matter than simply that said instrument of 
writing should be destroved, and never relied on for any 
purpose or anywhere. 

We allude to this point of the absence in the decree of 
an attempt avowedly and in terms to decide upon the 
marital relations of Mrs. Hill’s rights thereunder, only 
for the purpose of availing ourselves of the authority of 
the Circuit Court, in this case, that it had no jurisdiction 
over that matter, and hence the absence, in the decree, 
of all attempts, directly and avowedly, (although it at- 
tempted to do so in legal effect,) to exercise jurisdiction 
over rights springing from such relation. 

As additional authority in support of the proposition 
asserting the total absence of jurisdiction in the Federal 
Courts over the continuance, existence, dissolution, or 
enjoyment of the marriage relation, we call the court’s 
attention to the fact that there is not, so far as we can 
find, a case in the history of the judiciary of the United 
States where courts of the United States have, within a 
State, exercised any jurisdiction over these matters of 
divorce, alimony, or other rights springing directly out of 
the mere existence of the marriage relations. 


Not A Suit oF A Civit NATuRE WITHIN SeEcTION 629. 


Again observe: This bill of Sharon against Hill is not 
one directed to the cancellation of any instrument whith 
conveys or which directly affects any property rights 
cognizable either at law or equity; that such equity case 
is not one seeking, either directly or otherwise, any de- 
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cree for any property, or securing any interest therein or 
title thereto, or demanding any right cognizable in any 
court of law or equity—unless the right to destroy said 
instrument be one within the jurisdiction of United 
States courts of equity; that, on the contrary, the real 
substance and effect of such pretended equity suit is 
nothing more than one seeking to put out of the way, 
and prohibit from being used in State courts or otherwise, a 
mere item of proof, bearing upon the existence of an 
alleged marriage relation, such proof being made com- 
petent under the laws of California for said purpose; 
that said item of proof, to wit, the written marriage con- 
tract, is not one which, in any way, nearly or remotely, 
affects any property right of the plaintiff, unless it re- 
motely affects property rights through its tendency to 
prove complainant’s marriage. 

These things being carefully observed, and being pal- 
pably undeniable, it results from them : 


1. That said written contract of marriage is not such 
an instrument as courts of chancery ever have under- 
taken to cancel; and to so undertake is no less absurd’ 
than for the court to undertake to abolish the knowledge 
and recollection of such marriage possessed by living witnesses ; 


and 


2. That this being the character of the said suit in 
equity, it is clearly not “a suit of a civil nature at law 
or in equity” within the sense of these words defining 
the jurisdiction of the Circuit Court as found in section 
629. : 


In support of this take now, for example, the case of 
Rosenbaum v. The Board of Supervisors, (28 Federal 
Reporter, 223,) decided in the Circuit Court of the United 
States for the district of California, 24th of May, 1886, by 
Justice Sawyer, who delivered an opinion in the present 
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case. What was decided in that case, bearing upon the 
present point, is thus expressed in the fourth paragrapn 
of the head-notes : 

“Under the California Code a mandamus is not re- 
garded as an action at law or a suit in equity, in the 
ordinary sense in which those terms are used. But isa 
special proceeding to afford a remedy where there is 
not a plain, speedy, and adequate remedy in the ordi- 
nary courts of law.” 


In the body of the opinion, at page 225, the following 
language is used by Justice Sawyer: 


“Tt may be well doubted, also, whether the case is ° 
a suit ‘of a civil nature” where the matter in dispute 
exceeds, exclusive of costs, the sum or value of five hun- 
dred dollars, within the meaning of the removal act. 
lt ws not a suit to recover a 1 judgment. There is no ad 
damnum clause in the petition, and no prayer for a 
money judgment. No ascertainment of value is sought or 
had. It is not a proceeding against the city of San Fran- 
cisco, or any corporation or person alleged to be liable for 
aivy Moiwey demand whatever. It 1s me rely a proceeding 
against certain officers personally, in their official capac- 
ity, who, it is alleged, refuse to discharge a public duty 
imposed upon them by law, for the purpose of setting 
them in motion—a proceeding to compel them to act; 
to discharge an official duty. “Tf the writ issues, it will, of 
itself alone, afford no remedy. When respondents act, only 
one step towards a remedy is made. The machinery i 
only started. If a tax is levied and raised, other actions 
may be necessary to establish the right, and other proceed- 
ings by mandamus, against other officers} may be neces- 
sary to obtain a remedy. In Kurtz v. Moffitt (115 U.S., 
487, S. C.; 6 Sup. Ct. Rep., 148) the Supreme Court, 
affirming the judgment of this court, held that a habeas 
corpus proceeding is not removable, because the matter 
in dispute does not involve a money value of $500. The 
case of Stewart v. Virginia-117 U.S. 613, 8. C.; 6 Sup. 
Ct. Rep., 922) also appears te be directly in point on this 
question of money value.” 
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Precisely so here. If this contract is abolished it 
secures nothing—ends nothing, and leaves Mrs. Hill at 
liberty to go on in courts of the State and establish her 
marriage by any proof except, at most, that which the 
Circuit Court has abolished. 

The cases here cited by Justice Sawyer, especially 
Stewart v. Virginia, and the cases cited by this court in 
that case, do establish a legal rule and principle under 
which it is impossible to hold that this amazing equity 
suit, addressed to no other object than to strip Mrs. Hill 
and the courts of ‘California of the right to make use 
of one item of proof made lawful by the laws of Califor- 
nia in her suit for divorce and alimony, that divorce 
suit being one which the Cireuit Court had no semblance 
of jurisdiction over, nor over the subject-matter thereof, 
is a suit of a civil nature at law or in equity. 

But please observe carefully that whether this last 
proposition is true or not is, in this case, immaterial, be- 
ause, as is seen by the authorities above cited, the other 
view above presented wholly excludes the court’s juris- 
diction, and this whole matter of the existence, continu- 
ance, and dissolution of the marriage relation, and the 
matters of rights springing directly out of that relation, 
are reserved to the State, as part of the police power of 
the State, and that Congress neither has nor can delegate 
to the courts of the United States any original and 
primary jurisdiction over this domestic relation. 


WANT OF JURISDICTION OVER MARRIAGE RELATION 
INVOLVES ABSENCE OF ALL JURISDICTION OvER Mart- 
TERS CONFINED, IN [THEIR LEGAL OPERATION, TO THE 
Proor or Disproor or SucnH RELATION. 


We are now brought to the next question in this case, 
namely : 

Since the courts of the United States have no jurisdic- 
tion either over divorce, or over alimony, or over any 
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rights springing out of the relation of marriage, and 
since such courts cannot intermeddle with this relation 
or Its rights, can the courts of the United States indi- 
rectiy decide upon, control, or abolish the existence, the 
enjoyment, or the dissolution of such marriage relation 
by a judgment which determines that the relation does 
not exist, and that the alleged wife shall not be permit- 
ted to use, in any court or anywhere else, the evidence 
of the lawfulness of her alleged marriage ? 

In other words, the law being that the courts of the 
United States have no jurisdiction over the marriage re- 
lation and rights, can such courts take jurisdiction of, 
abolish, and cancel the evidence of marriage which is 
provided by, and made legal under, the laws of the States, 


and do this in such way and sense as that the decree of 


the court shall, in legal effect, operate as a divorce of the 
wife, by prohibiting her from using or asserting In any 
court, or anywhere, the evidence provided by such laws 
for establishing her marriage? 

With very great and unfeigned respect for the learn- 
ing of the Judges who made the decision in question, it 
seems to us that the answer to this question plainly must 
be in the negative. 

And under this head we wish, at the outset, to call 
the court’s attention to the palpable distinction between 
the order of the court cancelling the marriage contract 
in the present case, and the decisions of the courts cited 
in the opinion below, (R., 67,) (such as the case of Rail- 


road Company v. Schuyler, 17 N. Y., 599, and the case 


of Peak v. Highfield, 1 Russell, 559, R., 67) where the 
courts of equity cancelled instruments which were capable 
of vexatious use, and which directly affected common- 
law property rights of which these same chancery courts, 
so decreeing the cancellation, had jurisdiction. 

[It is the omission of the court below to give effect to 


this distinction that has led, as we submit, to the error 
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of the decree of revig@4a¥ Courts of equity have jurisdic- 
tion to put out of existence instruments (not on their 
face inoperative) affecting property rights, of which rights 
those courts have jurisdiction. This jurisdiction for can- 
cellation of written instruments is one not exercised for 
any purpose other than such as is protective of property 
rights, the title to which is, by the instrument threatened, 
affected or clouded. Where no such threat is found in 
the instrument, no such remedy exists; and (to here 
adopt the words of Story, Ist. Story’s Equity Jurispru- 
dence, Sec. 700, a)— 

“Tt is now fully established, that in such cases (of in- 
operative Instruments) courts of equity will not interpose 
their authority to order a cancellation or delivery up of 
such instrument.” 


But assuming that such marriage contract is one com- 
ing within the class which a court of equity may cancel, 
the question left is, whether any court of equity has 
jurisdiction to order the cancellation of the instrument 
when that court, so cancelling, has no jurisdiction, and 
can have none, of the only subject-matter which the in- 
strument can, by possibility, affect? 

Surely it does not follow from the fact that a State 
court might cancel such an instrument that the courts of 
the United States, of limited jurisdiction, and which can 
touch no subject-matter except those expressly given to 


them by act of Congress, can decree the cancellation of - 


instruments, which instruments are confined, in their 
operation wholly, absolutely, and clearly to matters over 
which the courts of the United States have no manner of 
jurisdiction, and which matters, so affected by said in- 
struments, are confided to the exclusive jurisdiction of 
the State courts. 

No case can be found in the courts where a bill in 
equity, guia timet, for cancellation of a writing has been 
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entertained when the writing affected no legal or equit- 
able right justiceable in the courts. 

In the present case this marriage contract is one 
which in no view legally conceivable can directly affect 
any other question than the question whether William 
Sharon and Sarah Althea Hill had contracted to be man 
and wife. It transferred and it affected no property, 
legal, equitable, or mixed. It contracted for the trans- 
fer of no property of any description. It was, in these 
respects, neither like a deed for property, nor an execu- 
tory agreement for property, nor an assignment of prop- 
erty, nor a consummation of the marriage relation. It 
had no quality or function like a negotiable instrument, 


nor did it put In jeopardy any possible property right of 


Sharon in any other way or sense than an alleged oral 
admission of Sharon, made in the streets, would do, or 
than a “love letter” by Sharon to Sarah Althea Hill 
would do, or than his confessed “ consummation ” of the 
marriage contract did do. Its entire legal function and 
quality thus began and ended with its tendency to show 
that Sharon had promised to marry Hill. It bore upon 
no other subject or right than upon the subject-matter 
whether or not Sharon so promised to marry. There 
was and is no more jurisdiction in equity, therefore, to 
cancel this paper than there would be jurisdiction to 
cancel the memory of any man and woman who knew 
of a promise like unto that evidenced by this paper—no 
more jurisdiction to cancel this item of proof of marriage 
than to cancel the legal effect, as proof of marriage, which 
the California statute attaches to his admitted cohabita- 
tion with her as wife. (R. 11, fol. 17.) 

All this which has now been said regarding the ten- 
dency, quality, bearing, and legal effect of this paper is 
said as a preface to the proposition which we now add: 
And that proposition is this: That, since the Circuit 
Courts of the United States have no jurisdiction over the 
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subject-matter of marriage or non-marriage, divorce or 
non-divorce, alimony or non-alimony, proclaiming wife- 
hood or not proclaiming it, therefore the Circuit Court 
has no jurisdiction over this paper which bears upon no 
other possible or conceivable subject-matter than this 
subject-matter of marriage or not, over which the Cir- 
eult Court has no jurisdiction. 

As showing that this written contract, abolished by the 
decree (R., 17), has, under the statute of California, the 
effect of proof, and that it is but one of the methods of 
proof authorized by the statute, we here insert the 
statute. 

The laws of California upon the subject of marriage 
and the proof thereof are as follows: 

By the Civil Code of California, it is enacted: 

“Any unmarried man of the age of eighteen years or 
upwards, and any unmarried female of the age of fifteen 
years or upwards, and not otherwise disqualified, are ca- 
pable of consenting to and consummating marriage.” 


The Code further provides: 

“Consent to and subsequent consummation of mar- 
riage may be manifested in any form, and may be proved 
under the same general rulesxof evidence as facts in other 
cases.” , 


The decision of the California courts make long-con- 
tinued cohabitation as man and wife, and holding them- 
selves out as such in society, not only sufficient but in 
absence of proof to the contrary conclusive evidence of 
the marriage, except in actions for crim. con., divoree, 
indictments for bigamy, and like cases, where marriage is 
the foundation of the claim to be enforced. 

See People v. Anderson, 26 California, 129. 

The court will please suffer us to attempt some further 
illustration of our position that it is impossible to hold 
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that the Circuit Court, which has no jurisdiction over 
the marriage relation, and of which the State court 


had and was View CLOREPSING exclusive jurisdiction, could 
decree the WO once made competent, in 
such State trial, by the State laws. 

The various States have, respectively, their various 
police regulations in regard to how marriage is to be sol- 
emnized, what evidence thereof is to be created, and how 
such evidence is to be preserved, and how produced. In 
this respect the above-quoted laws of California, regard- 
ing how marriages are to be solemnized are no whit differ- 
ent, as to the legal principle here involved, from the laws 
upon thesame subject of the States which require certifi- 
cates of marriage. These statutes of California legalized, 
in the sense that it allows it to be used as evidence, this 
written instrument of marriage, which the decree below 
undertook to cancel and prohibit from being used in any 
place or court. 

Suppose, now, that in a State where magistrates and 
clergymen are authorized to solemnize marriage, and are 
required to make and return to the proper public office 
certificate of such marriage, and where such certificate 
is required to be recorded, and where the statute makes 
that record proof of the marriage, that a marriage is found 
to be thus established by the recorded certificate of the 
officer or clergyman who performed the marriage. Sup- 
pose that in such case a man who has deserted his wife 
and taken his residence in a different State goes into a 
United States court of the State where his wife is, and 
asks a decree that in no State court or elsewhere shall 
this recorded certificate of marriage be received as evi- 
dence of the marriage, as prescribed by the State laws, 
and asks that that record shall be cancelled, upon the 
alleged ground that it was fraudulent. 

[s it conceivable that the United States Court of Equity 
could take jurisdiction of such a case? Will it do to say 


ao 


¥ 


aye 


23 


that if such recorded evidence is a fraud or a forgery it 
ought not to be permitted to have any weight in virtue 
of the State laws which aythorize the making and 
recording of the marriage certificates ? 

The obvious and conclusive reply to such suggestion 
is that the question of forgery or no forgery, fraud or no 
fraud, is a question involving the existence of the mar- 
riage, and has no possible legal significance except as it 
bears on the issue, married or not, and about t/is question 
of the existence of the marriage the court has no juris- 
diction to make inquiry, trial, or decision. Forgery or 
no forgery, fraud or no fraud, cannot be tried, in a suit 
for cancelling the written evidence of the alleged mar- 
riage, except as it contributes to try the question of 
the existence of the marriage. Nor can such recorded 
certificate be cancelled, except in executing or promul- 
gating a decree deciding that there was no marriage ; 
in other words, deciding that the wife should be, in 
effect, though not in name, pronounced no wife, and 
thus, in legal effect, divorced by a decree, having all the 
effect of a divorce, by a court without power to divorce or 
to grant alimony. 

And yet of these matters of the existence of the mar- 
riage, and of the dissolution of the marriage, and of de- 
privation of the wife ef her marital rights, this same 
United States court had not a semblance of jurisdiction. 

This attempt to deprive the alleged wife, by decree of 
United States court, of the evidence of her marriage, and - 
to deprive her of the right to use such evidence in the 
State courts which alone have jurisdiction of the ques- 
tion of marriage or no marriage, divorce or no divorce, 
is in substance, and almost without disguise, an attempt 
to accomplish in such court the divorce of the wife, and 
her deprivation of all rights of alimony, and other mar- 
ital rights. It is plainly and palpably an attempt to ac- 
complish, by indirection, what the court below, by means 
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of the Limitations above named, which it gave to its decree 
confessed it had no jurisdiction over, to wit, prohibiting 
her from having, claiming, or asserting that she was a 
lawful wife. 

It is an attempt, by slightly disguised indirection, to 
accomplish a divorce which the court recognized it had 
no power to accomplish directly. If the court had power 
to cancel this written evidence of marriage and prohibit 
iis being used anywhere, then so, also, and equally, and 
for the same reason, could the court abolish all other evi- 
dences of the marriage. As we have seen in California 
the existence of the marriage relation may be proved by 
any evidence usually competent in the courts to estab- 
lish a fact. 

The legal force of this written evidence was not differ- 
ent in kind from any parole evidence going to establish 
the marriage. It was just like proof of courtship, of 
admissions of promise, of holding out as wife, of cohabi- 
tation, and the like. It only differed from these other 
proofs in force or degree. Hence, any decision which 
holds that this written evidence of marriage may be, in 
the Federal courts, prohibited, by injunction, from being 
used in the State courts to secure the wife her marital 
rights, is a decision which holds that every other form, de- 
gree, and particle of evidence going to assert or establish 
the existence of such marriage may be equally, in the 
Federal courts, enjoined from being used in the State 
eourt having admitted and exclusive jurisdiction of this 
matter of alleged marriage and divorce. 

Again, we submit that the assumption of the Circuit 
Court to render the decree prohibiting the use of said 
evidence by Mrs. Hill anywhere in any court, or other- 
wise, thus attempting to strike dewn the exclusive juris- _ 
diction of the State courts in the matter of Mrs. Sharon’s 
pending suit for divorce and alimony, is not only—to 
here adopt the words of this court in Nouge v. Clapp, 
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101 U.8.,554—unwarranted by the relations which sub- 
sist between the courts of the United States and the 
States, and an invasion of the powers belonging to the 
courts of the States, but it is moreover an act in direct 
contravention of the prohibitions found in section 720 
of the R.S. This section is as follows: 

“The writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any 
court of a State except in cases where such injunction 
may be authorized by any law relating to proceedings in 
bankruptcy.” 


it is not here questioned that the position of the Cir- 
cult Court, in the opinion below, that where a Federal 
court first obtains jurisdiction in a matter where such 
Circuit Court has jurisdiction of the subject-matter and 
party, there it may resort to injunction, or any other 
writ recognized by the established chancery practice as 
appropriate in such cases, which is ancillary to such 


jurisdiction already so attached in the Federal courts ; 


and that, under this ancillary power it may enjoin, 
where that is requisite to make its jurisdiction effective, 
a proceeding in the State court, notwithstanding the 
provisions of section 720. 

But the obvious and conclusive reply to this position 
taken below is found in the fact that the Circuit Court 
of the United States had no jurisdiction of the subject- 


matter of cancellation of this marriage contract, and 


besides, such decree cancelling a mere item of prcof is 
not known to equity jurisprudence. The case in this 
court which hold that such injunction cannot issue in a 
case like this against a State court are numerous and 
conclusive. : 

In the case In Re. Sawyer, (124 U.S., 200,) the Circuit 
Court of the United States undertook to restrain the 
mayor and committee of a city from removing a city 


26 


officer upon charges filed against him for malfeasance in 
office; and this court held that the Cireuit Court had no 
jurisdiction to restrain the removal of such officer, and 
that an injunction issued upon such a bill, as well as an 
order committing the defendants for contempt in disre- 
gard of the injunction, is absolutely void, and that the 
parties so committed were entitled to be discharged on 
habeas corpus. 

In regard to this injunctien and the operation of said 
section 720, this court (pages 219, 220) says: 

“The restraining order of the Cireuit Court was void, 
because in direct contravention of the peremptory enact- 
ment of Congress that the writ of injunction shail not 
be granted by any court of the United States to stay proceed- 
ings in any court of a State, except when authorized by a 
bankrupt act.” 


The court here cites— 
Diggs v. Walcott, 4 Cranch, 179. 
Peck v. Jeness, 7 Howard, 612. 
Watson v. Jones, 13 Wallace, 679, 719. 
Haines v. Carpenter, 91 U.S., 254. 
Dial ». Reynolds, 96 U.8., 340. 
Sargeant v. Helten, 115 U.S., 348. 


KR ECAPITULATION. 

We submit, in view of what has now been gone over, 
that it is plain that in rendering the original decree in 
this ease against Hill (R., 17) the Circuit Court was with- 
out jurisdiction— 


First. Because the attempt to abolish and put out of 
existence a mere item or instrument of evidence, such 


item of evidence not being a document conferring any 
property rights whatever at law or in equity, was dealing 
with a subject-matter and attempting to exercise a juris- 
diction not known to the chancery law, and the case was 
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not, therefore, a “suit of a civil nature” within section 
629, defining the jurisdiction of the Cireuit Court. 


Second. The court was without jurisdiction because 
said proceeding was, in substance and in fact, a disguised 
attempt of the Circuit Court of the United States to de- 
prive Mrs. Sharon of her rights as a married woman, and 
thus, in legal effect, an attempt to divorce her from her 
husband, but to accomplish that divorce without securing 
to her any marital rights whatever; and being such a 
suit it was a subject-matter over which the Cireuit Court 
of the United States had no manner of jurisdiction. 


Third. Because such injunction suit is expressly pro- 
hibited by section 720 of the Revised Statutes. 


The Circuit Court being without jurisdiction, as just 
stated, and for the reasons just stated, and the original 
decree being absolutely void, the decree of revivor is, for 
the same reason, absolutely void; and hence such infirm- 
ity of the revivor decree can be asserted now in any com- 
petent jurisdiction, owing to the fact that the decree so 
revived is absolutely void. 


Vorp Decrees REVERSED ON APPEAL. 

We now come to the question whether the said decree 
of revivor is one which can be appealed and reviewed in 
this court. And under this head it is first to be observed 
that the fact that the decree of the Circuit Court below 
was rendered without jurisdiction and is void, does not 
defeat the jurisdiction of this court on appeal. 

This court, in the case of 

United States v. Buckabee, 16 Wallace, 414—435, 
held what the sixth paragraph of the syllabus thus states: 

“Where a subordinate court, which had no jurisdiction 


in the case, has given judgment for the plaintiff or de- 
fendant, or improperly decreed affirmative relief to a 
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claimant, an appellate court must reverse. /t is not 


enough to dismiss the suit.” 


This court in the case of the 
Lake Michigan Railway Co., et al, v. Swan et al, 
111 U.S., 379-385, 

reaffirms this decision, the court here quoting and repeat- 
ing the language of Justice Clifford, employed in decid- 
ing the case of Buckabee, supra. The language quoted 
by Justice Matthews from the case of Buckabee, is as 
follows: 

“Usually where a court has no jurisdiction of a case, 
the correct practice is to dismiss the suit; but a different 
rule prevails in an appellate court in cases where the 
subordinate court was without jurisdiction and has given 
judgment or decree for the plaintiff, or improperly de- 
ereed affirmative relief to a claimant. In sucha ease the 
judgment or decree in tlie court below must be reversed, 
else the party which prevailed there would have the ben- 
efit of such judgment or decree, though rendered by a 
court which had no authority to hear and determine the 
matter in controversy.” 


(‘CONCURRENT JURISDICTIONS. 

Having shown, as we submit, that the court below 
could not lawfully render the original decree in Sharon 
against Hill, because the subject-matter was not one 
within the jurisdiction of the court, it is, of course, 
unnecessary here to consider the point so elaborately dis- 
cussed in the opinions below, to wit, the point that in 
eases of concurrent jurisdiction on the part of several 
courts there the jurisdiction which first attaches super- 
sedes the jurisdiction of the other court. We allude to 
this matter only because it might be suggested, in reply 
to what we have above said regarding the position that 
this attempt to abolish the marriage contract, in the 
Cireuit Court, (such contract bearing alone upon a sub- 
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ject exclusively within the jurisdiction of the State court,) 
is an invasion by the Circuit Court of the jurisdiction of 
the State court, that the decree abolishing the marriage 
contract is no such invasion because the Circuit Court 


first obtained jurisdiction and thereby superseded that of 


the State court. 

Of course, such reply, if made, is no reply, provided 
the Circuit Court had no right to take jurisdiction. This 
is so, simply because, in such case, it is not a case of con- 
current jurisdiction at all. 

Besides this, it was admitted, even in the court below, 
that the suit in the State court for divorce and alimony, 
and the one in the Federal court for rescinding the mar- 
riage contract, were not the same cases ; (10 Sawyer, O04 ; ) 
and therefore, if it were true that the Cireuit Court had 
jurisdiction, it would not present a case for the applica- 
tion of the doctrine applicable to two courts of concurrent 


jurisdiction having before them the same case, which says 


that the court first obtaining jurisdiction supersedes the 
jurisdiction of the other. But this last doctrine has no 
manner of application in the present case, simply because 
it is not a case where two courts of concurrent jurisdic- 
tion are in possession of the same case. But it is a case 
where two courts had each before it a case in which some 
one or more items of proof, or fact, were COMMON to the two; 
as, for example, whether Sharon signed the written con- 
tract. In such a case as that, we submit that the law is 
that the court which first decides the fact common to. 
both cases, decides it for all cases. (See such cases as 
Duff v. Lyte, 5 Watts, 131.) 

But, really, this point about concurrent jurisdiction 
has no legitimate place in the present discussion, simply 
because there is here no such circumstance as concurrent 
jurisdiction in two courts. The matter of attacks upon, 
and rights springing from the marriage relation are 
matters exclusively within the jurisdiction of the State 
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court; and the Federal court ean attack such marriage 
relation neither for the purpose of its interruption, or its 
dissolution, or for other purpose; nor can such Federal | 
courts attack, as we have seen, any of the instrumental- 2 
ities of proof of such relation appointed by the laws of | 
the States protective of the sanctity and enjoyment of 


that reiation. 
DECREE FINAL AND APPEALABLE. 


We now turn to the question whether the present de- 
cree of revivor is appealable under section 692 of the 
Revised Statutes, allowing the appeal from final decrees. 

On this point, please fix in mind, again, the familiar 
maxim which we have had occasion in another connec- 
tion to appeal to. That maxim is expressed in Freeman 


on Executions, note 2, section 16, in these words: 


“An execution issued on a void judgment and an exe- : 
cution issued without any judgment are alike invalid, for 
neither has any legal foundation on which to rest.” 


So, also, we have quoted from the same work, section 
20, these words: 


“Tt 1s not sufficient that the judgment on which exe- 
cution issues appears to be final and is perfect in form. It 
must at least be so far valid as to be impregnable to col- 
lateral assault. .A void judgment is in legal effect no 
judgment. -By it no rights are divested. From it no 
rights can be obtained. Being worthless in itself, all proceed- 
ings founded upon it are equally worthless. It neither binds : | 
nor bars anyone. All acts performed under it, and all 
claims flowing out of it, are void.” Z 


The cases in this court announcing precisely the same 
thing, and in substance the same words, are almost innu- 
merable, and a few of them*® have been already al- 
luded to. 
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Where the want of jurisdiction arises from the fact 
that the subject-matter is not within the jurisdiction of 
the court, and where no facts need be looked into by the 
court to see the want of jurisdiction, such as the fact of 
residence in different States, and the absence of jurisdic- 
tion is disclosed by the statement of the subject-matter in 
the record, there the authorities all show that the courts 
mean precisely what they say when they use this lan- 
guage quoted from, Freeman, namely, that the judg- 
ment or decree in such case is absolutely void; that 
it is the same as no judgment at all. It is literally blank 
paper—vacuum. 

Suppose the original suit below, of Sharon v. Hill, had 
been one, in the Cirewit Court of the United States, for 
divorce, or for alimony, or for both, and the Circuit 
Court had decreed divorce and alimony. That would 
present confessedly a case where the decree was absolute 
nullity. But we have seen, by the authorities above 
cited, that such a decree as just supposed would be no 
more a nullity than one where the United States court 
undertook to abolish an instrument which had no legal signifi- 
cance, quality, or office except as it tended to establish’ the 
marriage relation, over which relation the Federal courts are 
without jurisdiction, and as to which marriage relation 
exclusive jurisdiction is reserved to the States as part of 
their police power, and which marriage frelation the 
Federal courts can in no degree invade, either by acting 
directly upon the marriage relation or by acting upon 
instrumentalities which have no legal office except as 
they are appointed by the State laws, or the common 
law, to prove or disprove the marriage relation. 

Now, if this position is sound, and if the decree of the 
15th of January, 1886, (R., 17,) is indeed blank paper, 
then self-evidently, when the bill of revivor was filed in 
the Circuit Court 12th of March, 1888, (R., 23,) it was 
filed to revive a nullity. The party filing that “bill of 
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revivor,” as it is called, was exactly in the same plight 
as he would be if his bill of revivor showed that there 
was no attempt at ever rendering said original decree of 
the 15th of January, 1886; or in the same plight as if 
his bill of revivor showed that the original decree was 
rendered by a justice of the peace; or in the same plight 
as he would be if his bill of revivor had averred that the 
United States court had rendered a decree of divorce and 
alimony, the revivor of which was applied for. 

This being self-evidently so, and so simply because the 
original decree “is as if it had never existed,” we are 
thus brought to the question whether a decree of revivor 
attempting .to revive a nullity,a thing which has no 
existence, does not present a ease of a bill in equity 
clearly and palpably bad on its face, and demurrable ? 

Obviously it does; and, therefore, this bill of revivor 
is no bill of revivor at all, but is a radically defective 
original bill in equity, pure and simple. 

And so as to the decree. The decree attempting to 
revive a nullity is a decree under an original bill, the 
decree itself having all the radical infirmity of the 
original bill, and being absolutely void. 

These considerations bring us to the precise condition 
of things covered by the cases, already cited, of— 

Railway Co. v. Swann, 111 U.S., 385, and 
United States ». Buckabee, 16 Wallace, 414, 
holding that— 

“Where a subordinate court, which had no jurisdiction 
in the case, has given judgment for the plaintiff or 
defendant, or improperly decreed affirmative relief to a 
claimant, an appellate court must reverse. It is not 
enough to dismiss the suit.” (16 Wallace, 414.) 


Therefore this decree though void, for want of jurisdic- 
tion to render it, is, nevertheless, reversable here. pro- 
vided it isa “final” decree within section 692. 
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But we now submit to the court that the present “bill 
of revivor,” as it is called, is not technically a mere “ bill 
of revivor,” as to which this court holds that— 

“The bill of revivor is not a commencement of a new 
suit, but is a mere continuation of the old suit.” (Clark 
v. Matheson et al., 12 Peter, 171.) 


And that under the 31st section of the Judiciary Act 
of 1789 Congress meant to— 

“Treat the revivor of the suit by or against the repre- 
sentatives of the deceased as a matter of right, and as a 
mere continuation of the original suit.” (12 Peters, 172.) 


When the original bill was filed for an injunction on 
the 3d of October, 1883, (R., 5,) Mrs. Sharon claimed to 
be the wife of the complainant, and was not the wife of 
Terry. 

W hen the nunc pro tunc decree was rendered on the 
15th of January, 1586, (R., 17,) Sharon was dead, and 
whatever rights, if any, devolved by such death on Mrs. 
Terry were then added to her rights by the death of 
Sharon, which occurred on the 13th of November, 1886. 

On the 7th day of January, 1886, Mrs. Sharon was 
married to David 8S. Terry; her marriage .to the said 
Sharon having been claimed to have occurred on the 
25th of August, 1880. : 

The divorce suit brought in the State court by Mrs. 
Sharon was commenced November Ist, 1883, (R., 11,) and 
on the 24th November, 1883, the record of said divorce 
suit was filed in the United States Circuit Court for the 
Northern District of California. (R., 12. 

On the 31st of December, 1883, a stipulation between 
the parties was filed in the Circuit Court returning the 
case from the United States court to the State court, and 
in which it was agreed that the case should be tried be- 
fore Sullivan, J., and without a jury. 
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The trial before Sullivan was begun on the 10th of 
March, 1884, and on the 24th of December, 1884, the 
court rendered its decision, declaring that the parties 
were husband and wife, and that the written marriage 
contract was genuine; and, based on this decree, the first 
answer by Mrs. Sharon made the claim that the matter 
involved in Sharon’s original suit in the Circuit Court 
had become res judicata. (R., 13.) 

The supplemental answer, filed February 24th, 18865, 
in the divorce suit, alleged that since her first answer 
the Superior Court for San Francisco, in the case of 
Sharon v. Sharon, had filed its findings, adjudging the 
said marriage contract genuine, and that the parties 
were husband and wife. 

The decree of the Superior Court of San Francisco of 
the 24th of December, 1884, was affirmed in the Supreme 
Court. of the State. 

Sharon conveyed all his property to his trustees on the 
4th of November, 1885. 

From these facts it will be observed that the following 
changes in the status of the parties occurred after the legal 
date of the original decree against Mrs. Hill of the 29th 
of September, 1885, to wit: 

1..Sharon died and thereby devolved on Mrs. Sharon 
whatever property, if any, came through his death. 


2. The Superior Court rendered the decree establishing 


the validity of the marriage and Mrs. Terry’s rights of - 


alimony. 

3. The defendant Hill had married Judge Terry and 
his rights and interests in his wife’s estates, whatever 
they were, attached after the original decree, and after 
the death of Sharon. ; 

These changes in the status of the parties after the date 
of the original decree rendered it indispensably necessary 
that the bill of revivor, so called, should be something 
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else, or more than a technical bill of revivor, such as is 
resorted to where no change has occurred except an 
abatement by death. 

Now, we submit, under this state of the case, it is not 
true that this is a mere bill of revivor, where the parties 
have no right to make any other showing or defense than 
simply to show that the party asking to be substituted in 
the place of Sharon was not such a successor in interest, 
by operation of law or will or otherwise, as to be entitled 
to stand in Sharon’s shoes. On the contrary, it presents 
a case where, owing to the death of Sharon and the mar- 
riage of his alleged wife to Terry, new property rights 
had attached in favor of a new and indispensable party 
to the suit, Judge Terry, whose interest in his wife’s es- 
tate, as affirmed by the Supreme Court of California, or 
otherwise established, could not be cut off or affected 
except by the means of being made party, as was here 
done. That a decree such as is prayed for in this bill of 
revivor, so called, is a decree on an original bill, as dis- 
tinguished from a decree under a technical bill of revivor, 
we submit. 

There is no better definition to be found in the books, 
defining the cases in which a supplemental bill, or a bill 
in the nature of a supplemental bill, must be resorted to, 
than that found in the definition of Lord Regedale, 
quoted in note 4, section 346, Story’s Equity Pleadings. 
That definition is in these words: 

“When any event happens subsequent to the filing of 
an original bill which gives a new interest in the matter 
in dispute to any person not a party, a supplemental bill 
may be filed. * * If a supplemental bill is filed before 


a decree on the stadia bill, both bills are heard together ; uf 
after the decree, the cause is heard upon supplemental bill 


only.” 
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All the books and cases show that when a new interest 
is brought into the case, such as is brought in by the 
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marriage of Mrs. Terry, after the decree, the husband 
must be made a party defendant, and must have oppor- 
tunity to defend such new interest, before any decree of 
revivor, or decree upon such supplemental bill is 
tolerated. 

More than this; not only are the changes just pointed 
out, which occurred in the status of the parties after the 
date of the original decree, such changes as compel resort 
to a supplemental bill upon general principles, but this 
matter is expressly decided, to wit, that, where a female 
party marries before or after decree, and a revivor be- 
comes necessary, the new parties, brought into interest 
by the marriage, must be made parties by supplemental 
bill; and that a mere revivor cannot be decreed without 
such supplemental bill. | 

See Griffin v. Morgan, L. R., 4 Ch. Ap., cited 3 
Daniel’s Ch., 2359. 


[t being so that where a supplemental bill is filed after 
a decree, the case is heard upon the supplemental bill 
alone, as stated in the above quotation from Lord Rege- 
dale, it, of course, follows that a trial is had regarding 
such new rights presented by the supplemental bill pre- 
cisely as the same rights would be tried upon any 
original bill. On this point 2d Daniel’s Chancery, page 
1554, says: 

“The proceedings upon a supplemental bill of this descrip- 
tion are the same as the proceedings upon an original bill, and 
the defendant may adopt the same means of defense.” 


What has, therefore, now been said regarding these 
supplemental facts introduced by the bill of revivor, 
demonstrates that the decree which has been rendered 
upon that bill is a “final” and appealable decree which 
if jurisdiction did in fact exist to render such decree, 
binds Judge Terry as effectually as any decree on an 
original bill could—binds him not only as to his exclu- 
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sion from all interest in his wife’s claimed estate as se- 
cured to her by the Supreme Court of the State, or other- 
wise, but binds him as to all costs and expenses incurred 
in the two suits and covered by the decree of revivor. 

The bill of revivor expressly orders, as against both 
defendants, Terry and his wife, that the executor “have 
the full benefit, rights, and protection of such final de- 
cree, and full power to enforce the same, against the said 
defendants, and EACH of them, at all times, in all places, 
and in all particulars.” (R., 28.) 

In other words, these changes rendered necessary a 
supplemental bill, as distinguished from a bill of re- 
vivor, and such supplemental . bill was filed in this case 
(R., 21). 

That necessity of resort to a supplemental bill as dis- 
tinguished from a mere bill of revivor, was and is under 
the established chancery practice rendered indispensable 
because, as we have seen— 


1. By the inflexible maxims of equity jurisprudence 
no order nunc pro tunc is ever allowed to work positive 
injustice; but as stated in Bouvier “ leave of court must 
be obtained to do things nunc pro tunc, and this is granted 
to answer the purposes of justice, but never to do injus- 
tice.” Nune pro tune decrees never allowed to affect, by 
relation, rights acquired before the actual date of the 
decree. 

Dawson v. Scriven, 1 Hill’s Ch., 177. 
See, also, 103 U.S., 62. 


2. Judge Terry’s marital rights in his wife’s estates as 
secured to her by the decree of the court of California, 
or otherwise, attached on the 7th of January, 1886, before 
the actual date of the nunc pro tunc decree, and, there- 
fore, he took his rights unaffected by such decree in a 
case to which he was not a party; and his presence in 
the case was indispensable by supplemental bill or other- 
wise, before he could be bound. 


Ste! 


3. Because of the inflexible rule of equity, elsewhere 


quoted herein, which commands that 
—‘When any event happens subsequent to the time of 
filing an original bill which gives a new interest in the 
matter in dispute to any person not a party to a suit, a 
supplemental bill must be filed; if a supplemental bill 
is filed before a decree on the original bill both bills are 
heard together; if after a decree, then the case is heard 
upon supplemental bill.” (Story’s Equity Pleadings 
section 346, Note 4.) 


The following are some of the features of this supple- 
mental bill, or bill in the nature of a supplementa! bill, 
which made a supplemental bill as distinguished from a 
mere bill of revivor necessary, namely: 

(A.) The suit was peculiar in this, that it was a suit 
by a husband against his own wife (provided the decree 
of the Supreme Court of California is right). Therefore 
the death of the complainant changed the status and 
property rights of the wife, provided she were a wife, 
and, provided the decree of the State court, decreeing 
alimony, is to control the property rights of the wife. 

(p.) The marriage of defendant Hill to Terry made it 
necessary for this supplemental bill, or bill in the nature 
of a supplemental bill, to aver that fact. (R., 23.) 

(c.) This marriage of Hill to Terry gave to the hus- 
band, Terry, whatever property rights the husband has 
in his wife’s estates; and in order to conclude and. cut 
off these rights of the husband in the estates claimed by 
the wife under the said decree awarding alimony, or 
otherwise, it became necessary to make the said David 8. 
Terry a party defendant; and, accordingly, this supple- 
mental bill, or bill ii the nature of a suppiemental bill, 
asks for a subpoena to revive the suit directed’ to the said 
David 8. Terry and his wife, requiring “them” by a cer- 
tain day to appear as defendants and answer why the 
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original decree should not stand revived against, observe, 
not Mrs. Terry, as the original decree was, but revive it 
against “ them.” 


RECAPITULATION. 


We restate the positions of this brief for the purpose of 


avoiding all possible misapprehension. 


1. The decree of revivor (R., 28) is a decree rendered 
on an original bill in equity, and is, therefore, “ final ” 
and appealable to this court, because the original decree 
(R., 17) was, and is, owing to the absence of jurisdiction of 
the subject-matter, an absolute nullity, and can, there- 
fore, give no vitality to the pretended decree of revivor 
of the 17th of September, 1888. 


2. Whether the decree of the 15th of January, 1886, is 
void or not, still, because of the fact that new rights of 
David 8. Terry attached to his wife’s property involved 
in the suit, before the nunc pro tune decree was in fact 
decided to be made, and, because he was no party to the 
suit at the date of that decree, therefore, his rights were 
not concluded by such decree, and he thus became a 
necessary party to any suit, the decree in which should 
bind his said rights; and,accordingly, he was made party 
by the supplemental bill (called a bill of revivor) of the 
12th of March, 1888; (R., 21;) and thus new rights and 
parties thus introduced into the bill of revivor made it to 
be in law a supplemental bill, or a bill in the nature of 
a supplemental bill, as well asa bill for revivor. This 
being so, the decree rendered on such supplemental bill 
is an original decree, and final and appealable to this 
court without regard to the question whether the court 
had jurisdiction to render the original decree. 


3. Even if neither of the two preceding propositions 
should be sustained by the court, and the so-called bill of 
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revivor should be deemed to be such, yet even in such case 
each party to the bill of revivor, including Judge Terry 
and his wife, were entitled to make defense that the exe- 
cutor, prosecuting the bill of revivor, had no such interest 
in the subject-matter as to entitle him to be substituted 
in the place of William Sharon, deceased, by showing 
that Sharon onthe 4th of November, 1885, deeded all his 
property—real, personal and mixed—to trustees, and, 
hence, that the executor could not be substituted in place 
of Sharon by the decree of revivor. And this point was 
presented by demurrer to the bill of revivor, which failed 
to set forth any such interest in the executor as entitled 
him to file the bill of revivor, and the overruling of this 
demurrer and rendering the decree of revivor, so-called, 
without leave so to answer, was the rendition of an orig- 
inal and final decree, and is, therefore, appealable ‘to this 
court. : 

We conclude this brief by saving that 1t would unduly 
extend this brief to enter into a review of the authorities 
presented in the opposing brief, voing to the point that 
such decree of revivor is not a final decree; and, besides, 
it is not necessary to do so because the authorities pre- 
sented in that brief, are— 


1. None of them pertinent or applicable to a bill of 


revivor such as the present; and, 


2. Because the authorities we have gone over, and the 


considerations presented, furnish an answer, as we most 


respectfully submit, to the positions and authorities of 


such opposing brief. 


We conclude, by invoking for the case of our clients, 
that usual vigilance and care of the court, in protection 
of the important rights of our clients, which will render 
unimportant the defects of this presentation of their case. 
We make that invocation in the present case especially 
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because that, whilst we are certain that the positions taken 


‘in this case are not in any essential degree erroneous, yet 


the fact that the case came into our hands something 
less than a week before the time named in the niotion, to 
wit, the 4th of March, 1889, for the submission of the 
motion to the court, rendered it impossible for us to 
completely acquaint ourselves with the enormous mass of 
facts and literature which has accumulated in the ease, 
and is pointed to in the record, and to fully arrange and 
present all the considerations and authorities which more 
time would have enabled us easily to submit in support 
of said positions of this brief. 

SAM’L SHELLABARGER, 

J. M. WILson, 

Attorneys for Defendants. 
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As the appellee, Sharon, executor, has, since his motion 
to dismiss on the sole ground that the decree appealed 
from is not “final,” was submitted, amended his motion 


by including in it a motion to affirm, we avail ourselves 
of the right secured by the rules and leave granted by the 
court, to add some suggestions and citations of authority 
to those found in appellant’s first brief. 


I. 


Our first suggestion is that, since this court cannot, 
under paragraph 5 of rule 6, affirm what is a mere order, 
not final in its character, but in the nature of process in 
execution of a preceding final decree, and since the sole 
foundation of the present motion to dismiss, as such 
foundation is relied on in the appellee’s brief, is that the 
order here appealed from is not final for the single 
reason that it is an order in the nature of an execution of a 
prior judgment or decree, therefore this new motion, now 
made to affirm, is a virtual admission that said decree is 
a final decree, because such only are capable of being 
here affirmed or reversed. 
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It is such virtual admission because, if the appellee did 
not regard said decree appealed from as a final one, he 
would hardly resort, as he has, to the extraordinary step 
of arresting the action of this court upon his said sub- 
mitted motion, and of submitting a new motion, which, 
on its face, is incapable of being granted if said decree is 
not indeed a final one and such as is capable of being 
affirmed by this court. 


[T. 


Our next suggestion is to add some references to au- 
thority in vindication of the proposition contained in our 
first brief, (pp. 39-40,) which asserts that even if the 
order of revivor were a mere technical revivor, and were 
not a decree based upon a supplemental bill, or on a bill 
in the nature of a bill of revivor, yet said decree is 
“final” in the sense of the statute regulating appeals to 
this court. And in support of this point let it be ob- 
served that the following, from 1st Story’s Equity Plead- 
ings, (sec. 829, 9th edition,) is thoroughly settled law as 
applicable to mere bills of revivor, technically so-called : 

“Tf a bill of revivor is brought without sufficient cause, 
to revive a suit against the defendant, and this is not 
apparent on the bill, the defendant may plead the matter 
necessary to show that the plaintiff is not entitled to revive 
the suit against him.” 

Citing Mitford’s Equity Pleadings by Jeremy, 
289-290. 

“ Or if the plaintiff is not entitled to revive the suit at 
all, although a title is stated in the bill, so that the 
defendant cannot demur, the objection to the plaintiff s title 
may be taken by way of plea.” 


In section 830 the same author states: 


“The want of proper parties may also be objected to a 


bill of revivor.” 


OR 


j 3 

In Betz v. Dana, (2 Sumner, 386,) it was held, by Judge 
Story, that, whilst, on a bill of revivor, the sole questions 
before the court are the competency of the parties,and the 
correctness of the frame of the bill of revivor, the objection to 
a bill of revivor may be taken by demurrer that the parties 
in interest are not before the court. And this is one of the 
precise points meant to be raised by the demurrer below. 

See R., 25; also, 1st Brief, pp. 34 and 35. 
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It is, therefore, thoroughly settled that in case of a 
mere technical revivor, rendered necessary by death of a 
party after, as well as before, decree a new proceeding, 
by bill, is rendered indispensable, and that the party who 
is substituted plaintiff, instead of the deceased plaintiff, 
must establish his acquisition of the interest, in the subject- 
matter of the suit, which was held by the deceased party ; 
that new process is necessary, and a new issue is made, to 
wit, whether the proposed complainant in the revivor 
suit is indeed successor in interest of the deceased party ; 
that this issue is tried upon the bill of revivor, the answer 
to the bill of revivor, or the plea to the bill of revivor, or 
the demurrer to the bill of revivor, as in other cases. 

This being so, it brings such decree on the bill of re- 
vivor within the ruling of this court as found in such 
cases as Davies v. Corbin, 112 U.'S., 36, where this court 
held that an order, awarding a writ of mandamus, which 
directs the collector of taxes of a county to collect a tax 
that had been duly levied and extended on the county 
books, is a final judgment, subject to review in this court. 

In defining the test as to what is a “final” decree, the 
court says: 

“ While the writ of mandamus in cases like this par- 
takes of the nature of an execution to enforce the collection of 
a judgment it can only be got by instituting an independ- 
ent suit for that purpose. There must be, first, a showin 


by the relator in support of his right to the writ; and, 
second, process to bring in the adverse party whose action is 
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to be coerced, to show cause, if he can, against ut. If he ap- 
pears and presents a defense, the showings of the parties 
make up the pleadings in the case, and any issue of law 
or fact that may be raised must be judicially determined 
by the court before the writ can go out. Such a deter- 
mination is, under the circumstances, a Judgment in a 
civil action brought to secure a right, that is to say, pro- 
cess to enforce a judgment. The proceeding may be 
likened to a creditor’s bill in equity which is resorted to 
in aid of execution. The writ which is wanted cannot be 
had on the application of a ministerial officer. It can only 
issue after the judgment of the court to that effect in an 
independent adversary proceeding instituted for that 
special purpose. Such a judgment is in our opinion a 
final judgment in a civil action within the meaning of 
that term as used in the statutes regulating writs of error 
to this court.” 


Now, we submit, that, although in a sense such a bill 
of revivor is a continuation of the original case, yet it is, 
nevertheless, an independent proceeding in the sense that 
it requires and compels a new bill in equity, new process 
to issue against all necessary parties, raises a new issue 
(to wit, the succession by the revivor complainant to the 
property rights of William Sharon), and which issue must 
be raised by bill, by answer, by plea, or by demurrer, as 
the case may require; and on these pleadings is adjudi- 
cated by the court; and, says this court, such a judg- 
ment is, in our opinion, a final judgment. (112 U. S. 
R., 40.) 

On this and like authorities, therefore, we submit that 
if the appellant were wholly wrong in the first and second 
propositions stated on the thirty-ninth page of his origi- 
nal brief, yet the present decree isa “final” decree within 
the sense of the statute regulating appeals to this court. 

. 
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III. 


Our next addition to our first brief is one introducing 
additional views and authorities in support of the propo- 
sition first stated at page 6 of our first brief, namely, that 
the regulation of marriage and divorce and the enforce- 
ment of rights springing out of that. relation are part of 
the police powers of the States not delegated to the Gen- 
eral Government, and that Congress has not given to the 
courts any jurisdiction, either direct or indirect, over these 
subjects; and hence, none under which the Circuit Court 
could cancel the written contract of marriage. 

In making this addition to the brief we fear that we 
may be arguing the axioms of the law, and yet we con- 
fess it is impossible for us to see how the jurisdiction of 
the Circuit Court below, in rendering the decree appealed 
from (R., 17), can be maintained without violating these 
axioms. 

Our present propositions we may repeat in the follow- 
ing words: 


1. Where a governmental power is, as between the 
United States and the States, one of the police powers of 
the States not coming within some power delegated to 
the General Government, either expressly or as the neces- 
sary incident of some expressly delegated power, there 
the courts of the United States have not received, and 
cannot receive, jurisdiction over such non-delegated police 
matters. 


2. That neither the police power of the States over the 


formation of the marriage relation; nor the duties and 


rights springing out of that relation, nor the cases in 
which, or the processes by which, that relation may be 
dissolved, or may be qualified or interfered with, nor the 
rights of the wife to support or alimony which shall be 
derived therefrom, are amongst the matters or the powers 
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delegated to the General Government; and any inter- 
ference with either of these by the United States courts, 
either directly or indirectly, is prohibited. 


Regarding any indirect attempt of the United States to 
invade any of the reserved police powers of the States, 
the rule of prohibition against such indirection is thus 
stated (Cooley’s Constitutional Limitations, side page 
483): 

“And any such interference by indirect means of taxa- 
tion is quite as much beyond the power of the National Legis- 
lature as if the interference were direct and extreme.” _ 


There is probably not in existence a more concise and 
instructive statement of this rule, prohibiting the Gen- 
eral Government from “ crippling” or “impairing,” even 
by indirection, the reserved powers of the States regard- 
ing the State judiciary and the like, than is furnished 
by the opinion of Nelson, Justice, in the case of the 

Collector v. Day, 11 Wallace, 122. 


In enforcing the proposition that these reserved powers 
of the States (p. 125) “should be left free and unimpaired, 
and should not be liable to be crippled, much less de- 
feated,” this opinion proceeds to say (p. 126): 


“And more especially those means and instrumentali- 
ties which are the creation of their sovereign and reserved 
rights, one of which is the establishment of the judicial 
department and the appointment of officers to adminis- 
ter their laws. * * * We have said that one of the 
reserved powers was that to establish a judicial depart- 
ment; it would have been more accurate, and in accord- 
ance with the existing state of things at the time, to 
have the said power to maintain a judicial department. 
* * * It is, therefore, one of the sovereign powers 
vested in the States by their constitutions, which re- 
mained unaltered and unimpaired, and in respect of 
which the State is as independent of the General Government 
as that Government 7s independent of the States. * * * 
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If the means and instrumentalities employed by” the 
General “Government to carry into operation the powers 
granted to it are, necessarily, and for the sake of self- 
preservation, exempt from taxation by the States, why 
are not those of the States depending upon their reserved 
powers, for like reason, equally exempt from Federal 
taxation? Their unimpaired existence in the one case 
is as essential as the other. * * * In both cases the 
exemption rests upon necessary implication, and is up- 
held by the great law of self-preservation; as any gov- 
ernment whose means employed in conducting its opera- 
tion if subject to the control of another and distinct 
government, can exist only at the mercy of that govern- 
ment. Of what avail are these means if another power 
may tax them at discretion?” 

Now, apply this reasoning to the question we now deal 
with. If the State courts are to have the exclusive juris- 
diction, and the “unimpaired,” “unrestrained,” “un- 
crippled ” right and power to decide upon the existence, 
continuance, and severance of the marriage relation, and 
if the General Government Is, at the same time, to have, 
through its courts, the power to prohibit, or, under a bill 
in equity, to enjoin the use, in these State courts, of any 
and all evidence made competent by the law of the States 
to establish the existence of the marriage relation—to 
establish the marital rights of the wife—to establish the 
right to alimony—to establish the right to a divorce, and 
the like—then what becomes of this “ exclusive jurisdic- 
tion” of the State courts over these police affairs per- 
taining to the marriage relation so reserved to the 
States ? | 

But whilst the absence of all such Federal power to 
enjoin seems so utterly palpable as to require no adjudi- 
cations in prohibition thereof, yet such adjudications are 
in fact quite abundant, holding that neither the courts 
nor Congress can prohibit the use in the State courts of 
any instrumentalities of evidence made lawful under the 
reserved judicial and police powers of the States. 
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In the case of Fifield v. Close, (15 Mich., 505,) cited in 
Cooley’s Constitutional Limitations (side page 403), 1t was 
held by the court that so much of the internal revenue 
law as requires process in State courts to be stamped 
as a condition to the validity of legal proceedings is 
unconstitutional and void. 

In the opinion in that case the court cites a great mul- 
titude of decisions in this court, from MacCullough ». 
Maryland 4 Wheaton, 316, down, wherein this court has 
held that the power to tax involves the power to control 
and destroy; and, therefore, that the States cannot tax 
the instrumentalities necessary to the enjoyment of the 
powers conceded to the General Government. And from 
these cases the court reaches the conclusion that if no 
such power exists in the States to “cripple” the Federal 
judiciary, then, equally, the Federal power cannot impair 
or “cripple” the State judiciary in the exercise of the 
judicial powers reserved to the States. 

The court says: 

“And the question we are calied upon to decide is, 
therefore, whether Congress has power to put an end to 
the exercise of the judicial power of the States. * * * 
A State without courts to enforce its own laws is an im- 
possibility. And if Congress can destroy or control the 
State judiciary, it can utterly abrogate the State itself. 
* * * The great mass of common-law rights and 
remedies asserted by one citizen against his neighbor are 
beyond the reach of the Federal Government. Our whole 
system is based upon the principle that local affairs must 
be administered by State authority, unless where peculiar 
circumstances have led to the establishment of definite 
exceptions resting on special reasons of public policy. * 
* * There is nothing in the Constitution which can 
be made to admit any interference by Congress with the 
secure existence of any State authority within its lawful 
bounds. And any such intefference by indirect means 
of taxation is quite as much beyond the power of the 
national legislature as if the interference were direct and 
extreme. * * * The courts of Indiana and Wisconsin 
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have arrived at the same result. (Warren v. Paul, 22 Ind., 
276; Jones v. Keep, 19 Wis., 369.) The interference is 
nov remote, but direct,and prevents any action whatever 
by the courts of justice in private suits, until the tax is 
paid. Its makes its payment a condition of jurisdiction.” 


In the case of Carpenter v. Snelling, 97 Mass., 452-458, 
the Supreme Court refuses to extend the provisions of the 
act of Congress of 1866, c. 184, sec. 9, to the State courts, 
although such act broadly, and without limitation con- 
fining the prohibition to the Federal courts, prohibited 
any of the enumerated instruments, not stamped, from 
being “admitted or used as evidence in any court until a legal 
stamp or stamps, denoting the amount of the tax, shall have 
been affixed thereunto, as prescribed by law.” 

The court said : 

“We are not disposed to give a broader interpretation 
of the statute,” than applying it to the Federal courts. 

“We entertain grave doubts whether it is within the 
Constitutional authority of Congress to enact rules regu- 
lating the competency of evidence on a trial of a case in the 
courts of the several States, which shall be obligatory upon 
them. We are not aware that the existence of such a 
power has ever been judicially sanctioned. There are 
numerous and weighty arguments against its existence.” 


This ruling by the Supreme Court of Massachusetts is 
repeated in Green v. Holway, 101 Mass., 243. 

The same thing is decided in Griffin v. Ranney, 35 
Conn., 239, where the court approves the decisions deny- 
ing the power in Congress to so tax proceedings in the 
State courts. The court cites with approval the cases 
of— | 

Warren v. Paul, 22 Ind., 276. 

Jones v. Keep, 19 Wis., 369. 

Fifield v. Clase, 15 Mich., 505. 

Union Bank v. Hill, 3 Coldwell, 325. 
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In the case of Craig v. Dimmick, 47 II]., 308, the court 
expressly decides this question. The head note indicat- 
ing this decision is in these words: | 


“While the Congress has the power to require instru- 
ments, created and valid under State laws, to be stamped, 
and has the consequent power to punish by fine any in- 
tentional evasion of the law in that regard, yet it has not 
the power to require such instruments to be stamped as a pre- 
requisite to their validity and binding force, or to their admis- 
sibility in evidence in the State courts.” 


The opinion in this case is by the Chief Justice, and 
is quite elaborate and instructive. Amongst other things 
found in this opinion, the following is especially appo- 
site in the present case. The Chief Justice says (page 
316): 

“Tt is eloquently remarked by Chancellor Kent: ‘The 
vast field of the law of property, the very extensive head 
of equity jurisdiction, and the principal rights and duties 
which flow from our civil and domestic relations, fall within 
the control, and, we might almost say, the exclusive cogni- 
zance of the State governments. We look essentially to 


the State courts for protection of all these momentous 
interests.’ ”’ 


1 Kent’s Commentaries, 483. 


This decision is repeated in 
Bunker v. Green, 48 IIl]., 243. 
United States Express Co. v. Haines, Jb., 248. 


The decisions going to this same effect are collected in 
note 1 side page 483, Cooley’s Constitutional Limitations, 
top page 599. 

It seems to us, therefore, quite impossible to escape from 
the conclusion, forced upon us by these authorities, that 
it is beyond the power of Congress to give to the Federal 
courts jurisdiction to prohibit, by injunction or otherwise, 
the State courts from using, as instruments of evidence, 
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those facts which the law of the State makes compe- 
tent for the proof of the existence of the marriage rela- 
tion, or of other rights and obligation relating to this 
domestic relation which we have seen in the first brief, 
pp. 7 to 13, to be so wholly reserved to the States as 
part of their police powers. And it seems to us equally 
palpable that the whole scope and gravamen of the bill 
by Sharon against his wife in the Circuit Court are 
directed to her prohibition from using the written mar- 
riage contract in the courts or elsewhere—is, in other 
words, one directed to a prohibition, through a decree of 
the Circuit Court, of proof in the State court of the exist- 
ence of the marriage relation and of a right to a divorce. 

It seems to us equally palpable, in the light of the 
authorities cited in our first brief (pp. 7-12) and in the 
light of the obvious principles defining and controlling 
the partition of powers between the Federal and the State 
governments, that, here quoting the words of this court, 
such division of said powers has denied “ altogether any 


jurisdiction in the courts of the United States upon the 


subject of divorce, or for the allowance of alimony, either 
as an original proceeding in chancery, or as incident toa 
divorce a vinculo, or to one from bed and board ”—and 
that included in this denial is, palpably, embraced a 
denial to the Federal courts of jurisdiction for the pur- 
pose of abolishing instruments of evidence which have, 
in law, no legal significance whatever except as they bear 
upon the establishment of the marriage relation, or of 
divorce, or of right of alimony, and other matters spring- 
ing exclusively out of such marriage relation. 

And from the foregoing it inevitably results that it is 
no more a good reply to the foregoing authorities, (hold- 
ing that the Federal courts cannot prohibit the State 
courts from considering, in a suit for divorce and ali- 
mony, the said written contract between Sharon and 
Hill) to say that such Federal courts can so prohibit be- 
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cause they have, owing to Sharon’s residence in a differ- 
ent State from his alleged wife, concurrent jurisdiction 
over the matter embraced by said injunction decree, than 
it would be to make the said reply of concurrent jurisdic- 
tion were the suit of Sharon in the Circuit Court a suit 
for divorce, pure and simple. 

And it is quite appropriate for us here, in the way of 
adding emphasis to the decision and utterance of this 
court which we have just quoted as found in Barber v. 
Barber, (21 Howard, 582,) where the majority of the 
court “disclaims altogether any jurisdiction in the courts 
of the United States upon the subject of divorce or for 
the allowance of alimony,” to beg attention to the dis- 
sent delivered in that case by Justice Daniel in behalf of 
himself and Chief Justice Taney and Justice Campbell. 
There the three dissenting justices refused to go even so 
far as the majority went in holding that the courts of the 
United States have jurisdiction to enforce a decree giving 
alimony to a wife rendered by a State court having 
jurisdiction of both parties and granting the wife a 
divorce a mensa et thoro. 

In concluding, we beg attention to this dissent because 
we desire to avail ourselves of the reasoning found in 
that dissent. Although this reasoning may not show 
that the majority of the court was in error in conceding 
jurisdiction to the Federal Court to enforce the decree of 
alimony rendered by a State court, yet surely such dis- 
sent does abundantly show that the error of the majority 
would have been most palpable and radical had the 
court conceded to the Federal Courts the jurisdiction to 
grant divorce and alimony, as is, we insist, virtually 
held by the Circuit Court in the decree covered by 
the revivor. . 

SAM’L SHELLABARGER 
and J. M. Wixson, 
for Appellants. 
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IN THE 


Supreme Court of the alnited States. 
OCTOBER TERM, i888. 


No. 1462. 


DAVID S. TERRY ann SARAH ALTHEA TERRY, 
His Wire, APPELLANTS, 


Us. 


FREDERICK W. SHARON, Executor or WILLIAM 
SHARON, DECEASED, APPELLEE. 


MOTION TO DISMISS OR TO AFFIRM. 


Comes now the appellee, by his counsel appearing in that 
behalf, and moves the Court to dismiss the appeal in the 
above-entitled cause for want of jurisdiction, because the 
order or decree from which said appeal was taken is not a 
final decree. ; 

And the said appellee, by counsel as aforesaid, also moves 
the Court to affirm the said order or decree from which said 
appeal was taken, because, although the record in the said 
cause may show that this Court has jurisdiction in the 
premises, yet it is manifest that said appeal was taken for 


? 2 
5 delay only, and that the question on which such jurisdic- 
| tion depends is so frivolous as not to need further argument. 


Henry E. DaAvis, 
Counsel for the Appellee for the 
Purposes of these Motions. 


NOTICE OF SUBMISSION OF MOTIONS. 


To Messrs. Samuel Shellabarger and Jeremiah M. Wilson, Coun- 
sel for Appellants: 

Please take notice that on Monday, the eighth day of 
April, A. D. 1889, at the opening of the Court, or as soon 
thereafter as counsel can be heard, the motions, of which the 
foregoing are copies, will be submitted to the Supreme Court 
of the United States for the decision of said Court thereon. 
Annexed hereto is.a copy of the brief of argument to be 
submitted with the said motions in support thereof. 


fs Henry E. Davis, 
Counsel for the Appellee for the 
Purposes of the Motions. 
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IN THE 


Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 


No. 1462. 


DAVID S. TERRY anp SARAH ALTHEA TERRY, 
His Wire, APPELLANTS, 


US . 


FREDERICK W. SHARON, Executor or WILLIAM 
SHARON, DECEASED, APPELLEE. 


BRIEF FOR APPELLEE ON MOTIONS TO DISMISS OR TO 
AFFIRM. 
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STATEMENT OF THE CASE. 


This appeal is from an order reviving a suit in equity 
after final decree, for the purpose of enforcing such decree. 

The suit was originally brought by William Sharon, a 
citizen of the State of Nevada, against Sarah Althea Hill, a 
citizen of the State of California, to obtain a decree adjudg- 
ing a certain paper in her possession purporting to bea 
declaration of marriage between them to be a forgery, and 
enjoining its use, and directing its canceliation. The bill 
was filed October 3, 1883 (Record, p. 5). The subpcena was 
served October 5, 1883 (p. 5). The defendant interposed a 
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demurrer to the bill, which was overruled (p. 7), then a plea 
in abatement (pp. 6-7), which, after replication, was adjudged 
false and overruled (p. 10); then her answer (p. 10) and 
supplemental answer (p. 15). The complainant filed his 
replications to these answers (pp. 14, 16), and after the tak- 
ing of testimony and full hearing the court, on January 15, 
1886, entered its final decree adjudging the so-called declara- 
tion of marriage to be a forgery, and ordering its surrender 
for cancellation (pp. 17-19), and granting a perpetual in- 
junction against the respondent, in the following words, to 
wit: 

“And it is further ordered, adjudged, and decreed that the 
respondent herein, Sarah Althea Hill, her heirs, assigns, ex- 
ecutors, administrators, and all persons claiming any interest 
thereunder by or through said respondent, and her and 
their agents and attorneys be, and they and each and all of 
them are hereby, perpetually enjoined from alleging the gen- 
uineness or the validity of said instrument, and from mak- 
ing any use of the same, in evidence or otherwise, to support 
any right claimed under it, or making any claim, or setting 
up any right, interest, or claim of any kind under or by 
virtue of said instrument or declaration of marriage, either 
as wife of complainant or for any interest in property or 
right of any kind or nature against said complainant, his 
heirs, executors, administraturs, or successors in interest ” 
(pp. 18-19). 


The complainant, William Sharon, having died on No- 
vember 13, 1885, and subsequent to the final submission of 
the cause on September 29, 1885, the court ordered the de- 
cree to be entered nunc pro tune as of the date of submis- 
sion—September 29, 1885 (pp. 17-19). 


On March 12, 1888, Frederick W. Sharen, as executor of 
William Sharon, deceased, filed his bill of revivor in the 
cause, setting forth the fact of the death of William Sharon, 
his dyi:» testate, the probate of his will, and the issuance 
of letters testamentary to said Frederick W. Sharon, as ex- 
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ecuter of said will; and, further, that the so-called declara- 
tion of marriage had not been surrendered for cancellation 
as ordered by said decree, and that the plaintiff feared that 
the defendant would claim and seek to enforce property 
rights as the wife of William Sharon, under and by virtue 
of said written declaration of marriage, under the decree of 
another court essentially founded thereupon, which decree, 
as he is advised, is wholly subordinate to the decree of the 
circuit court; contrary to the true intent, meaning, and spirit 
of the perpetual injunction ordered by said decree, and in 
violation of said injunction. It was further stated in this 
bill of revivor that on January 7, 1885, the defendant, Sarah 
Althea Hill, had intermarried with David S. Terry. He 
was accordingly made.a defendant with her to the bill. 

The prayer of the bill was that the defendants be required 
to show cause why the original suit and the proceedings 
therein should not stand revived against them and be in the 
same plight and condition as the same were at the time of 
the abatement thereof,and further to stand to and abide such 
order and decree in the premises as was meet (pp. 21-’3.) 

To this bill of revivor the defendant interposed a demur- 
rer (p. 25), which was afterwards amended so as to state, as 
grounds of demurrer, that the court had no jurisdiction of 
the subject-matter of the suit and no jurisdiction to grant 
the relief prayed for in the bill or any part thereof; that 
the plaintiff had not shown any right or title to maintain 
the suit; that the bill was ambiguous and uncertain, in that 
it failed to show what particular property was involved 
therein, and that the bill did not contain any matter of 
equity whereon the court could ground any decree or give 
to the plaintiff any relief against the defendants or either 
of them (p. 26). 


After argument of counsel, the court entered an order 
overruling the demurrer and reviving the suit in the name 
of the executor of William Sharon, as complainant, and 
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against Sarah Althea Terry and David 8. Terry, her hus- 
band, as respondents, and directing that the executor have 
the full benefit, rights, and protection of the decree, and full 


power to enforce the same against the defendants and each 


of them at all times and in all places, and in all particulars 


(pp. 27-’8). 
From this order of revivor the respondents prayed an 


appeal, which the court allowed “ without any stay of pro- 


ceedings on the decree or order appealed from, and the 
amount of the bond, which sha!l be for costs only, is or- 
dered to be fixed at five hundred dollars” (p. 86). 


The appellee now moves to dismiss this appeal or to 
affirm the order or decree of revivor. 


ARGUMENT ON THE MOTION TO DISMISS. 


The order of revivor is clearly not appealable unless it 
an be held to be a final decree, for by the terms of the law 
of Congress appeals in equity cases are limited to final de- 
crees. 

Sec. 692, Revised Statutes. 


The decree of January 15, 1886, determined the litigation 
between the parties and left nothing for judicial action ex- 
cept the mere enforcement of such decree. The action of 
the court below in passing this decree was subject to the 
right of appeal, but its action looking to enforcement of the 
decree is non-appealable, because such action foliows the de- 
cree as a matter of course, if it is not reversed or modified 
upon direct appeal. 

The only purpose of the order of revivor was to place the 
plaintiff—the executor of the original deceased plaintiff—in 
position to invoke the powers of the Court, if necessary, in 
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the execution and enforcement of the decree. The defend- 
ants could not be required to surrender the forged writing 
for cancellation, as ordered by the decree, nor be punished for 
a violation of the injunction granted until after the revival 
of the suit. 

Hawley vs. Bennett, 4 Paige, 163-4. 

Justice vs. McBroom, 1 Lea. (‘Tenn.), 556. 


The order of revivor, therefore, being but a preliminary 
step towards the enforcement of a final decree, the question 
is whether such order is subject to the right of appeal. 


This Court has held that a supplemental decree ordering 
a sale of property pursuant to an original decree is nota 
final decree, in the contemplation of the acts of Congress, 
from which an appeal lies, such supplemental decree being 
but a decree in execution of the original decree. : 


Carr vs. Hoxie, 13 Peters, 462. 


So it has been held that an order of attachment to compel 
a defendant to execute a conveyance as directed by a pre- 
vious decree is in no sense a final decree from which an ap- 
peal could be sustained, it being but the ordinary means of 
enforcing the original decree. 


McMicken vs. Perin, 20 How., 1338. 


And it is held that the application of a purchaser at a 
judicial sale for process to obtain possession of the land sold 
is not a suit in which any final decree can be passed so as 
to give either party a right toappeal. The order of the court 
directing process to issue in such case is not such a final 
order or decree as the act authorizing appeals contemplates. 
It is nothing more than an order of process to carry into 
execution a final decree already passed. 

Callan vs. May, 2 Black, 542. 
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In Smith vs. Trabue’s Heirs (9 Peters, 4) it is held that a 
judgment awarding a writ of restitution to one who had 
been improperly turned out of possession in ejectment is 
not a tinal judgment, and is not therefore appealable. The 
Court says: “It is no more than the action of a court on its 
own process, which is submitted to its own discretion. This 
Court takes no jurisdiction in such a case. It is not, we 
think, given by the judicial act.” (9 Peters, 7.) 

So, in Gregg vs. Forsyth (2 Wall., 56), it is held that an 
order refusing to award a writ of restitution in ejectment is 
not a final judgment from which a writ of error will lie. 

And in Barton vs. Forsyth (5 Wall., 190) it is held that a 
judgment setting aside a writ of restitution which had been 
issued in favor of the defendant and granting a similar 
writ to the plaintiff is not a final judgment within the pro- 
vision of the judiciary act limiting the appellate jurisdiction 
of this Court on writs of error to final judgments. 


The order of a circuit court upon a writ of error coram 
vobis, which is in the nature of a motion to amend a judg- 
ment, is not reviewable upon writ of error, because not a 
final judgment. 

Pickett’s Heirs vs. Legerwood, 7 Peters, 144. 


No appeal lies from an order refusing to open a former 
decree. 
Brockett vs. Brockett, 2 How., 238. 
McMicken vs. Perin, 18 How., 507, 511. 


The refusal to quash an execution furnishes no ground 
for writ of error, not being a final judgment. 
Boyle vs. Zacharie, 6 Peters, 648. 
Toland vs. Sprague, 12 Peters, 331. 
Evans vs. Gee, 14 Peters, 1. 


So an order quashing an execution is not appealable. 
McCargo vs. Chapman, 20 How., 556~-’7. 
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Mr. Justice Matthews, in the case of The Elmira (16 Fed. 
Rep., 133), holds, after an elaborate review of the authorities, 
that where a final decree is rendered against the claimant 
of a vessel, and against his sureties on a stipulation, and 
executions are issued and levied on the real estate of one of 
the stipulators, who claims to have been incapable, by reason 
of her coverture, of executing a valid stipulation, an order 
of the district court denying her motion praying that the 
executions under which the marshal was proceeding to sell 
her property be quashed, set aside, and satisfied, and all pro- 
ceedings therein be stayed, is not a final order or decree, 
and therefore no appeal will lie therefrom to the circuit 
court, the appellate jurisdiction in such case being limited 
to final decrees. 

And in the case of the Brig Hollen (1 Mason, 431) it is held 
by Mr. Justice Story that an order of the circuit court refus- 
ing to supersede the execution and to stay preceedings upon 
a final decree (not appealed from) in an admiralty cause was 
not a final decree and therefore not appealable. He says: 


“It (the district court) has the sole power over its own 
process to execute its own decrees, and it would be a strange 
anomaly in our law if one court had rightfully the sole pos- 
session of the cause and another court, having no authority 
to inquire into the merits of the cause, could arrest the pro- 
cess by which it was to be enforced; nor is there any more 
inconvenience in this case than in every other where a court 
having final jurisdiction awards process to enforce its own 
judgment. It may always happen that a possible injustice 
may arise ; but the true remedy is an application to the court 
which has control over the process.” (1 Mason, 436.) 


In Davis vs. Braden (10 Peters, 288) a motion upon scire 
facias to revive an action of detinue having been denied, a 
second motion, at a subsequent day in the same term, was 
made to rescind the order refusing to revive the suit. The 
judges being opposed in opinion whether the action could 


be revived, the case was taken to the supreme court ona 
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certificate of a division of opinion. That court held that it 
could not take cognizance of the question certified, the case 
being one resting entirely in the discretion of the circuit court, 
and did not, therefore, present a point which could be certi- 
fied under the act of Congress. 


Repeated adjudications of the State courts indicate clearly 
that an order of revivor of this character, which pertains 
only to the procedure in the suit and is not determinative 
of any substantial right, cannot be held appealable. 


In California it is held that an order substituting a party. 


plaintiff is not a final judgment, nor is it an appealable 
order. 


Welsh vs. Allen, 54 Cal., 211. 


In New York, under a statute allowing an appeal from 
any order involving the merits of the action, it was held 
that an order refusing to substitute in the place of a deceased 
plaintiff his representative or successor in interest to prose- 
cute the suit did not involve the merits and was not ap- 
pealable; that where it is a matter of doubt who was the 
plaintiff’s successor and different parties are proposed to be 
substituted to save the rights it is a matter of discretion 
with the court to allow or not their substitution, and that 
no appeal lay from an order of the court refusing the pro- 
posed substitution. 


St. John vs. West, 4 How. Pr., 329. 


So the New York court of appeals dismissed an appeal 
from an order of the supreme court reversing an order 
vacating an order reviving an action against the representa- 
tives of a deceased defendant. The order appealed from was 
in effect an order reviving the action, and it was held that 
it did not affect any substantial right, and was therefore not 
appealable. 


Arthur vs. Griswold, 60 N. Y., 145. 
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In re Whittlesey vs. Hoguet (66 N. Y., 358) it is held that 
an order reviving against his executors a proceeding insti- 
tuted against a discharged trustee and pending at his death 
is not a final order affecting a substantial right within the 
meaning of the New York code, and is not appealable. It 
is merely an order “to remove an obstruction occasioned by 
the death of one of the parties to further proceedings in the 
application to vacate the order discharging the trustee and 
his sureties, and which, until removed, prevented a final 
order being made upon the application. It was an inter- 
mediate order relating to the procedure. It left the question 
whether the order should be vacated undetermined.” The 
court accordingly dismissed the appeal from the order of 
revivor, declining to pass upon the question of the power 
of the court to make the order appealed from. (66 N. Y., 
359-60.) 


The cases which hold that a writ of error will lie to an 
improper revivor of a judgment at law upon a writ of scire 
facias are not in conflict with our position, for the judgment 
upon the writ of scire facias is a final award of execution 
upon a money judgment the right to execute which has be- 
come lost; and, as defenses of payment or satisfaction may 
arise, so as to occasion a trial, the proceeding in such cases 
takes the form of an action in which final judgment is ren- 
dered awarding execution or denying it, as the case may be. 
The proceeding is in effect a new action upon the old judg- 
ment, ending in another judgment of equal dignity with the 
old, and cannot be likened to a mere order of revivor in 
equity, the effect of which is simply and only to substitute 
in lieu of a deceased party his representative in law, so that 
he may prosecute or defend his rights in the suit in the same 
manner as the decedent might do if he were still alive. By 
the judgment at law upon the scire facias the proceedings 
before the court are ended, but after the order of revivor in 
equity the court must, if no decree has passed, proceed to a 
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decree, or, if a decree has been entered, must hear and de- 
termine the proceedings necessary to carry the decree into 
execution. 


It is manifest that the order of revivor in the case at bar 
has to do only with the question of the enforcement of the 
final decree of January 15,1886. It is the mere substitution 
of a party who is, as a matter of course, entitled to enforce 
the decree as the representative in law of the deceased plain- 
tiff. Furthermore, the order of revivor is merely prelim- 
inary to the enforcement of the final decree, which may re- 
quire further judicial action by way of attachment to com- 
pel its execution; but even such an order of attachment 
would not be appealable, as is explicitly held in MeMicken 
vs. Perin (20 How., 135). The order of revivor certainly can 
have no greater effect than an order for the execution of a 
final decree, from which no appeal will lie under the au- 
thority of Carr vs. Hoxie (13 Peters, 460). According to 
these authorities, if the original plaintiff, Sharon, were alive 
and had been granted an order of attachment to compel the 
enforcement of the decree such order would not be a final 
decree, nor appealable; and it must follow that if the order 
made upon application of Sharon to execute this decree 
would not be appealable no appeal will le from the order 
of revivor,an interlocutory order allowing the executor of 
Sharon to proceed as Sharon might have proceeded if he 
were living, for that is the only effect of the order of re- 
vivor. 


The fact that the defendants opposed the order of revivor 
upon the ground that the court was without jurisdiction to 
render the original decree of January 15, 1886, cannot affect 
or change in any manner the nature of the order of revivor. 

If it be true that the original decree in this case is void 
for want of jurisdiction apparent upon the face of the record, 
the only remedy against the enforcement thereof would be 
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by habeas corpus to relieve the defendants from an unauthor- 
ized imprisonment for refusal to obey a void decree; but 
if the decree is to be held good as against collateral attack 
the defendants cannot legally resist its enforcement. 

In the case at bar no proceedings to enforce the decree 
could be taken until after the order of revivor. No such 
proceedings appear to have yet been taken, and no matter 
of right which may arise in these proceedings has been 
finally determined. It does not yet appear that any order 
will be made in enforcing the decree which will affect any sub- 
stantial right of the defendants. They have no right to 
complain of the execution of this decree. They can only 
complain when something is done by the court in executing 
this decree which is not authorized by it, in which case 
the court would exceed its jurisdiction, and the remedy 
would be by habeas corpus. | 

The order of revivor, therefore, has no element of a final 
decree. It does not finally determine any substantial right, 
and it does not even end the proceedings to enforce the decree; 
on the contrary, it is based upon the patent fact that pro- 
ceedings necessary to the enforcemeut of the decree are to 
be had, and that the attendance of the defendants is still re- 
quired for the purpose of performing the command of the 
court. 


‘ 


In considering a bill of revivor the court cannot go back 
of the decree and look into the merits. 
A bill of revivor puts in issue nothing but the character 
of the new party brought in. 
Fretz vs. Stover, 22 Wall., 198. 
Bettes vs. Dana, 2 Sumn., 383. 
Devaynes vs. Morris, 1 Myl. & Cr., 213, 225. 
Story’s Eq. Pl., sees. 377, 379. 
Vredenburgh vs. Snyder, 6 Iowa, 39. 
Miller vs. Shackleford, 16 Ala., 95. 
Duncan vs. Hargraves, 22 Ala., 166. 


EAR a a 


Bh leila 


Bose 05 
a. 


id Re cg are Rots Wael” sie Mott a debt Ge i yn 
EIN LEN PSO IER IIS SARE EA, OE lay REIS 


See 


SR atalee Anat Sin, : “ty i‘ 
ya et Re manana ols Sense gc teie Mette 


3 
ee 
St, 
7 
my 
rar 
ee 
4 
:* 
¥ 
at a 
moet 
eS 
Pay ft 
- 
aos 
= > 
Bat = 
Bh rs 
cS 
Se 
ae et 
i. 
eo 
be SS: 
BS 
oe By 
be o 
es 
P 2. 
ay : 
~ 
ee 
ae 
- ee 
ay 
4 
a 
“a 
* 
a 
ia 
‘3 
a4 
 & 
ie $ 
¢ ~ 
is 
eS 
x 


Se aa 


14 


On a bill of revivor the sole question is whether the party 
seeking to revive is entitled to put the cause in a proper 
state to carry on the decree, and this without any reference 
to the merits of the decree. If the proper time for making 
defense on the merits has been permitted to pass, the omis- 
sion cannot be supplied in a contest on the bill of revivor. 
The right of a party to prosecute the decree, and therefore 
to do what is necessary for that purpose, cannot depend upon 
the merits of the decree. 

Devaynes vs. Morris, ubi supra. 


And this principle extends even to the question of the ju- 
risdiction of the court to render the decree. The rule is*the 
same in the analogous action of scire facias on a judgment. 

Duncan vs. Hargraves, ubi supra. 


t is confidently submitted that no case can be produced 
in which assault on the decree has been permitted on a bill 
to revive. There are cases in which the jurisdiction has 
been inquired into at a stage subsequent to the decree; but 
all such are cases in which actual enforcement of the de- 
cree had been attempted ; none are cases in which the ques- 
tion was allowed to intervene between the decree and an at- 
tempt to enforce it. The proper mode of attacking a decree 
is by appeal or bill of review, and in case of an attempt to 
enforce the decree in certain cases the jurisdiction may be 
questioned; but to permit this question to be raised on a 
bill to revive would, if the jurisdiction were denied, result 
in the anomaly of an unreversed decree being suspended in 
the air—that is to say, the decree would be left in apparent 
full force and effect without any judgment in due course 
against its validity, but yet the decree itself could not be 
availed of. 


Nor is the question affected by the insertion of supposed 
supplemental matter in the bill to revive. 
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The supposed supplemental matter is not really such. It 
consists of the allegation of the intermarriage of the appel- 
lants since the decree on the original bill and the inclusion 
of the husband in the prayer for revivor. (R., p. 23.) 

The insertion of this allegation was necessary only to 
identify the wife as the defendant to the original bill. In 
all other respects, as appears below, it was unnecessary. 

And if the appellants had wished to take advantage of the 
insertion of this matter as improper, they could have done 
so in only one way, namely, by demurring to that matter 
alone. It cannot be taken advantage of on general de- 
murrer. 

Randolph vs. Dickerson, 5 Paige, 517. 


But the matter itself is immaterial, is not matter of sub- 
stance, and may be regarded assurplusage. The appellant, 
David S. Terry, has no interest in the premises. He ac- 
quired no interest in his wife’s property by virtue of his 
marriage. 

Civil Code Cal., sees. 157, 162, 178. 
Craener vs. Craener, 52 Cal., 302. 
See Lewis vs. Johns, 24 Cal., 98. 


And no relief is prayed against him. The sole prayer of 
the bill of revivor is for revivor. (R., 23.) 


IT. 
ARGUMENT ON THE MOTION TO AFFIRM. 


But if the Court should be of opinion that the appeal 
should not be dismissed, it is submitted that the order of 
revivor should be affirmed. 

The only ground upon which the jurisdiction of this 
Court in the premises can be asserted is that the court be- 
low had not jurisdiction to pass the decree on the original 
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bill; the proposition that that court had not authority to 
make the order of revivor 1s subordinate to and depends 
upon this. 

The jurisdiction is assailed on several grounds, of which 
it is necessary to consider only two. 


1. It is said that the original bill presents a subject-matter 
having its foundations in, or affecting, conjugal relations 
created and existing under the laws of the State of Cali- 
fornia; and that such subject-matter is not within the juris- 
diction of the circuit courts of the United States as defined 
by section 629, R.S. 

Very earnest and elaborate argument has been expended 
upon this proposition at the different stages of this cause. 
With the greatest deference to the learned counsel who have 
advanced and enforced the proposition, it seems tc need 
but brief attention. 

The original bill in no sense concerns the relation of 
marriage, whether we consider the formation, continuance, 
duties, or dissolution of that relation. The sole object of the 
bill was to adjudgea certain written instrument void and to 
decree its cancellation. The status of marriage, by the hy- 
pothesis of the bill, never existed between the parties to the 
controversy, and the purpose of the bill was to procure an 
adjudication, not that the status did or did not exist by 
virtue of that instrument, but that that instrument itself 
never existed. It is the primary object,and not the second- 
ary result, of a given litigation which fixes its character as 
affecting the jurisdiction of the court. 

Now, the object of the original bill was not to procure a 
determination of the question whether a given fact or set of 
facts accomplished the creation of the relation of marriage 
or in anywise affected such relation at any time existing. In 
no sense whatever did if concede the relation ever to have 
existed or any act ever to have been done which could have 
created it. The object of the bill was to procure an adjudi- 


17 


cation that a certain alleged written instrument, whatever 
its effect, was “ false, forged, counterfeit, and fraudulent,” 
and null and void against the complainant, “ and ought in 
equity and good conscience to be so declared and ordered to 
be delivered up to be annulled and cancelled.” (R., p. 3, 
fol. 5.) 

While, therefore, it bas been ingeniously argued that the 
litigation concerns the relation of marriage, the argument, 
as is seen, will not bear the test of examination. The affect- 
ing such relation is wholly a secondary feature of the case. 
That whether a given, conceded fact or set of facts estab- 
lished a marriage, and whether a marriage should be de- 
clared fraudulent and void because of something attending 
such given fact or set of facts, are questions wholly within 
the jurisdiction of the State courts is not doubted; but what 
is confidently asserted is that the jurisdiction of the United 
States courts (supposing such to exist) to decree a given in- 
strument false and void is not taken away because of the 
secondary fact that such instrument, if not false and void, 
would constitute or affect the relation of marriage. In other 
words, the right of a court to declare an instrument forged 
‘vannot be affected by the contention on the part of the forger 
that if the instrument be genuine it gives him a right as to 
litigation over which another court has exclusive jurisdic- 
tion. 

The distinction here pointed out was clearly in the mind 
of the court below, as appears from the opinion, wherein it 
is said (R. 66): “A court. of equity having jurisdiction to 
lay its hands upon and control forged and fraudulent in- 
struments, it matters not with what pretensions and claims 
their validity may be asserted by their possessor, whether 
they establish a marriage relation with another, or render him 
an heir to an estate, or confer a title to designated pieces of 
property, or create a pecuniary obligation.” And of the 
soundness of the distinction we see no room for doubt. 
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2. It is said, however, that the circuit court has not juris- 
diction to declare the written instrument in question a 
forgery, because so to do would merely be to abolish and 
put out of the wav a mere item or instrument of evidence 
not being an instrument affecting property rights, thus in 
effect dealing with a subject-matter and attempting to ex- 
ercise a jurisdiction not known to the chancery law. 


That a court of equity may, as aptly expressed in the cita- 
tion from the opinion above made, “ lay its hands upon and 
control forged and fraudulent papers” cannot be doubted ; 
but the distinction sought to be made is that a court of 
equity may so do only when the instrument affects property 
rights. 


For refutation of this position we may well be content to 
rely upon the opinion below and its accompanying citations 
as set out in the Record (pp. 65-’8); as also for the demon- 
stration that the instrument in question really does affect 
property rights (pp. 62-5). 


sut to what is there said may be added two suggestions : 


a. The contention that the original bill seeks only to put 
out of the way a piece of evidence really yields the question. 
For in all conceivable cases in which a court of equity may 
interfere to cancel an instrument the ground of interference 
is tnat the instrument may be used as evidence to harass or 
injure the complainant. <A deed to land is only evidence of 
a grant; so also a bond or promissory note is only evidence 
of an obligation or debt. In each of these cases the thing 
established by the instrument is the substantial matter 
sought; the instrument is only evidence of that substantial 
matter—i. e., of the grant, obligation, or debt. The argu- 
ment for the appellants on this point would simply destroy 
the jurisdiction of equity to declare ihstruments false or void. 


b. The statute law of California gives the very remedy 
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sought by the complainant. By section 3412 of the civil 
code it is provided as follows: 


“A written instrument, in respect to which there is a rea- 
sonable apprehension that if left outstanding it may cause 
serious injury to a person against whom it is void or voida- 
ble, may, upon his application, be so adjudged and ordered 
to be delivered up or canceled.” 


Beyond all question the original bill sufficiently alleges 
apprehended serious injury to the complainant; and whilst 
alterations in the jurisdiction of the State courts cannot affect 
the equitable jurisdiction of the circuit courts of the United 
States, so long as the equitable rights themselves remain, 
yet an enlargement of equitable rights by the State may be 
administered by the circuit courts as well as by the courts 
of the State. 

Clark vs. Smith, 13 Pet., 193. 
Broderick’s Will, 21 Wall., 503. 
Holland vs. Challen, 110 U.S., 15. 


As to the objection to the jurisdiction touching the amount 
in controversy it will suffice to refer to the treatment of the 
question in the opinion. (Record, pp. 62-66.) 


And, finally, it is important to observe that the question 
of jurisdiction was fully considered at the hearing on the 
original bill and was then determined. The decision of the 
court at that hearing was open to appeal or review in the 
usual way, but is not open to review on a bill of revivor. 
But, as is stated in the opinion (pp. 61-’2), the question, with 
others applicable to the original bill, was argued below as 
though that bill instead of the bill of revivor were on hear- 
ing, and the authorities cited by counsel for the appellees 
were accordingly found to be such as might be applicable to 
a hearing on appeal or bill of review only. It is believed 
that none of them are applicable to a hearing on a bill to 
revive. . 
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And as to the contention that no cases are to be found in 
which courts of equity have set aside written marriage con- 
tracts on the ground of forgery, it will suffice to say that 
such contracts are of very modern origin and exist in but 
few jurisdictions; if, indeed, they exist under any system but 
that of California. (See Civil Code Cal., see. 75.) 

In view of these considerations it is confidently submitted 
that the appeal should be dismissed, or that, in the event 
that the appeal is not dismissed, the order of revivor should 
be affirmed. 

Henry E. Davis, 
for the Motions. 

SAMUEL M. WILSON, 

Of Counsel. 
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DAVID 8S. TERRY, and 
SARAH A. TERRY, his 
Wife, 
Appellants, 
es, No. 1462. 
FREDERICK W. SHARON, 
Executor of WILLIAM SHARON, 


Deceased, 
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MOTION TO DISMISS APPEAL. 


Comes now the appellee and moves the Court to 
dismiss the appeal in this case for want of jurisdiction, 
because the order or decree from which the appeal was 
taken is not a final decree. 


SAMUEL M. WILSON, 
Counsel for Appellee for the purposes of this motion. 


NOTICE OF SUBMISSION. 


To Messrs Stanly, Stoney & Hayes, and Wm. T. 
Baggett, Esq., Solicitors and of Counsel for Appel- 
lants: 


Please take notice, that on the fourth day of 
March, A. D, 1889, or as soon thereafter as the Court 


can hear the application, the motion of which the fore- 
going is a copy will be submitted to the Supreme 
Court of the United States, for the decision of the 
Court therein. Annexed hereto is a copy of my brief, 
or argument, in support of said motion. 


SAMUEL M. WILSON, 4. 
Counsel for Appellee for the purposes of this motion. 
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{n the Supreme Court of the United States. 


DAVID 8S. TERRY and 


SARAH ALTHEA TERRY, 
his Wife, 
Appellants, 
v8. 
FREDERICK W. SHARON, 
Executor of WILLIAM SHARON, 


Deceased, 
Appellee. 


BRIEF OF APPELLEE ON MOTION TO DISMIS 
APPEAL. ‘ 


Statement of the Case. 


This appeal is from an order reviving a suit in 
equity after final decree for the purpose of enforcing 
such decree. 

The suit was originally brought by William Sharon, ~ 
a citizen of the State of Nevada, against Sarah Althea 
Hill, a citizen of the State of California, to obtain a 
decree adjudging a certain paper in her possession 
purporting to be a declaration of marriage between 
them to be a forgery, and enjoining its use, and direct- 
ing its cancéllation. The bill was filed October 3, 
1883 (Record, p. 7).* The subpoena was served Octo- 


* The references to the Transcript are to the paging of the original. 
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ber 5, 1883 (p. 8). The defendant interposed a de- 
murrer to the bill, which was overruled (p. 9), then a 
plea in abatement (p. 10), which, after replication, was 
adjudged false and overruled (p. 14); then her answer 
(p. 15) and supplemental answer (p. 22). The com- 
plainant filed his replications to these answers (pp. 
21, 23), and after the taking of testimony and full 
hearing, the Court on January 15, 1886, entered its 
final decree adjudging the so-called declaration of 
marriage to be a forgery, and ordering its surrender 
for cancellation (pp. 25-26), and granting a perpetual 
injunction against the respondent, in the following 
words, to wit: : 


‘** And it is further ordered, adjudged and decreed, 
that the respondent herein, Sarah Althea Hill, her 
heirs, assigns, executors, administrators, and all per- 
sons claiming any interest thereunder by or through 
said respondent and her and their agents and attor- 
neys, be, and they and each and all of them are hereby 
perpetually enjoined from alleging the genuineness or 
the validity of said instrument, and from making any 
use of the same in evidence or otherwise to support 
any right claimed under it, or making any claim, or 
setting up any right, interest or claim of any kind un- 
der or by virtue of said instrument or declaration of 
marriage, either as wife of complainant, or for any in- 
terest in property, or right of any kind or nature 
against said complainant, his heirs, executors, admin- 
istrators or successors in interest” (p, 27.) 


The complainant, William Sharon, having died on 
November 13, 1885, and subsequent to the final sub- 
mission of the cause on September 29, 1885, the Court 
ordered the decree to be entered nunc pro tune as of 
the date of submission—September 29, 1885. (pp. 
25-7.) 

On March 12, 1888, Frederick W. Sharon, as execu- 
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tor of William Sharon, deceased, filed his Bill of Re- 
vivor in the cause, setting forth the fact of the death 
of William Sharon, his dying testate, the probate of 
his will and the issuance of letters testamentary to said 
Frederick W. Sharon, as executor of said will, and 
further, that the so-called declaration of marriage had 
not been surrendered for cancellation as ordered by 
said decree, and that the plaintiff feared that the de- 
fendant would claim and seek to enforce property 
rights as the wife of William Sharon under and by 
virtue of said written declaration of marriage, under 
the decree of another Court essentially founded there- 
upon, which decree, as he is advised, is wholly subor- 
dinate to the decree of the Circuit Court, contrary to 
the true intent, meaning and spirit of the perpetual in- 
junction ordered by said decree and in violation of said 
injunction. It was further stated in this bill of revivor, 
that on January 7, 1885, the defendant, Sarah Althea 
Hill, had intermarried with David S. Terry. He was ac 
cordingly made a defendant with her to the bill. 


The prayer of the bill was that the defendants be re- 
quired to show cause why the original suit and the pro- 
ceedings therein should not stand revived against them 
and be in the same plight and condition as the same were 
at the time of the abatement thereof; and further to 
stand and abide such order and decree in the premises ~ 
as was meet (pp. 31-35). 

To this bill of revivor the defendant interposed a 
demurrer (p. 38), which was afterwards amended so as 
to state as grounds of demurrer, that the Court had 
no jurisdiction of the subject-matter of the suit and 
no jurisdiction to graut the relief prayed for in the 
bill, or any part thereof; that the plaintiff had not 


shown any right or title to maintain the suit; that the 
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bill was ambiguous and uncertain in that it failed: to 
show what particular property was involved therein 
and that the bill did not contain any matter of equity 
wherein the Court could ground any decree, or give to 
the plaintiff any relief against the defendants, or 
either of them (p. 41). 

After argument of counsel, the Court entered an or- 
der overruling the demurrer and reviving the suit in 
the name of the executor of William Sharon as com- 
plainant, and against Sarah Althea Terry and David 
S. Terry, her husband, as respondents, and directing 
that the executor have the full benefit, rights and pro- 
tection of the decree, and full power to enforce the 
same against the defendants and each of them at all 
times, and in all places, and in all particulars (pp, 
45-6). 

From this order of revivor the respondents prayed 
an appeal, which the Court allowed “‘ without any stay 
of proceedings on the decree or order appealed from, 
and the amount of the bond, which shall be for costs 
only, is ordered to be fixed at five hundred dollars’’ 
(p. 148). 

The appellee now moves to dismiss this appeal, upon 
the ground that the order of revivor is not a final 
decree. 

Argument. 


The order of revivor is clearly not appealable, unless 
it can be held to be a final decree, for by the terms of 
the law of Congress, appeals in equity cases are lim- 


ited to final decrees. 
Sec. 692 Revised Statutes. 


The decree of January 15, 1886, determined the lit- 
igation between the parties, and left nothing for judicial 


action, except the mere enforcement of such decree. 
The action of the Court below in passing this decree 
was subject to the right of appeal, but its action in en- 
forcing the decree is non-appealable, because such en- 
forcement follows the decree as a matter of course, if 
it is not reversed or modified upon direct appeal. 

The only purpose of the order of revivor was to place 
the plaintiffi—the executor of the original deceased 
plaintiff—in position to invoke the powers of the Court, 
if necessary in the execution and enforcement of the 
decree. The defendants could not be required to sur- 
render the forged writing for cancellation, as ordered 
by the decree, nor punished for a violation of the 
injunction granted, until after the revival of the suit. 

Hawley vs. Bennett, 4 Paige, 163-4. 
Justice vs. McBroom, 1 Lea. (Tenn.), 556. 


The order of revivor, therefore, being but a prelim- 
inary step towards the enforcement of a final decree, 
the question is whether such order is subject to the 
right of appeal. 

This court has held that a supplemental decree or- 
dering a sale of property pursuant to an original de- 
cree, is not a final decree in the contemplation of the 
acts of Congress, from which an appeal lies, such sup- 
plemental decree being but a decree in execution of 
the original decree. 

Carr vs. Hoxie, 13 Peters, 462. 


So it has been held that an order of attachment to 
compel a defendant to execute a conveyance as directed 
by a previous decree, is in no sense a final decree from 
which an appeal could be sustained, it being but the 
ordinary means of enforcing the original decree. 

McMicken vs. Perin, 20 How., 133. 


And it is held that the application of a purchaser at 
@ judicial sale for process to obtain possession of the 
land sold, is not a suit in which any final decree can 
be passed so as to give either party a right to appeal. 
The order of the Court directing process to issue in 
such case, is not such a final order or decree as the act 
authorizing appeals contemplates. It is nothing more 
than an order of process to carry into execution a final 
decree already passed. 

Callan vs. May, 2 Black., 542. 


In Smith vs. Trabue’s Heirs (9 Peters, 4), it is held 
that a judgment awarding a writ of restitution to one 
who had been improperly turned out of possession in 
ejectment, is not a final judgment, and is not therefore 
appealable. The Court says: ‘‘It is no more than the- 
action of a Court on its own process, which is submit- 
ted to its own discretion. This Court takes no juris- 
diction in such acase. It is not, we think, given by 
the judicial act.” (9 Peters, 7.) 


So in Gregg vs. Forsyth (2 Wall., 56), it is held that 
an order refusing to award a writ of restitution in eject- 
ment is nota final judgment from which a writ of error 
will lie. : 


And in Barton vs. Forsyth (5 Wall., 190), it is held 
that a judgment setting aside a writ of restitution 
which had been issued in favor of the defendant, and 
granting a similar writ to the plaintiff, is not a final 
judgment within the provision of the Judiciary Act 
limiting the appellate jurisdiction of this Court on 
writs of error to final judgments. 

The order of a Circuit Court upon a writ of error 
coram vobis, which is in the nature of a motion to amend > 


a judgment, is not reviewable upon writ of error, 


because not a final judgment. 
Pickett’s Heirs vs. Legerwood, 7 Peters, 144. 


No appeal lies from an order refusing to open a for- 
mer decree. 
Brockett vs. Brockett, 2 How., 238. 
McMicken vs. Perin, 18 How., 507, 511. 


The refusal to quash an execution furnishes no 
ground for writ of error, not being a final judgment. 
Boyle vs. Zacharie, 6 Peters, 648. 
Toland vs. Sprague, 12 Peters, 331. 
Evans vs. Gee, 14 Peters, 1. 


So an order quashing an execution is not appeal- 


able. 
McCargo vs. Chapman, 20 How., 556-7. 


Mr. Justice Matthews, in the case of The El- 
mira (16 Fed. Rep., 133), holds, after an elaborate 
review of the authorities, that where a final de- 
cree is rendered against the claimant of a vessel, and 
against his sureties on a stipulation, and executions 
are issued and levied on the real estate of one of the 
stipulators, who claims to have been incapable, by 
reason of her coverture, of executing a valid stipuia- 
tion, an order of the District Court denying her mo- 
tion praying that the executions under which the mar- 
shal was proceeding to sell her property be quashed, 
set aside and satisfied, and all proceedings therein be 
stayed, is not a final order or decree, and therefore no 
appeal will lie therefrom to the Circuit Court; the ap- 
pellate jurisdiction in such case being limited to final 
decrees. 
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And in the case of the Brig Hollen (1 Mason, 431), 
it is held, by Mr. Justice Story, that an order of the 
Circuit Court refusing to supersede the execution and 
to stay proceedings upon a final decree (not appealed 
from) in an admiralty cause was not a final decree and 
therefore not appealable. He says: 


‘Tt (the District Court) has the sole power over its 
own process to execute its own decrees; and it would 
be a strange anomaly in our law, if one court had right- 
fully the sole possession of the cause, and another 
court, having no authority to mMquire into the merits 
of the cause, could arrest the process by which it was 
to be enforced. Nor is there any more inconvenience 
in this case than in every other, where a court, having 
final jurisdiction, awards process to enforce its own 
judgment. It may always happen that a possible in- 
justice may arise; but the true remedy is in an appli- 
cation to the court which has control over the pro- 
cess.” (1 Mason, 436.) 


In Davis vs. Braden (10 Peters, 288), a motion upon 
scire facias to revive an action of detinue having been 
denied, a second motion, at a subsequent day in the 
same term, was made to rescind the order refusing to 
revive the suit. The judges being opposed in opinion 
whether the ‘action could be revived, the case was 
taken to the Supreme Court on a certificate of a divis- 
ion of opinion. That court held that it could not 
take cognizance of the question certified, the case being 
one resting entirely in the discretion of the Circuit Court, 
and did not therefore present a point which could be 
certified under the Act of Congress. . 


We have authorities in the state courts which indi- 
cate clearly that an order of revivor of this character, 
which pertains only to the procedure in the suit, and 


1] 


is not determinative of any substantial right, cannot 
be held appealable. 

In California, it is held that an order substituting a 
party plaintiff, is not a final judgment, nor is it an ap- 


pealable order. 
Welsh vs. Allen, 54 Cal., 211. 


In New York, under a statute allowing an appeal 
from any order involving the merits of the action, it 
was held that an order refusing to substitute in the 
place of a deceased plaintiff, his representative or suc- 
cessor in interest to prosecute the suit, did not involve 
the merits and was not appealable; that where it is a 
matter of doubt who was the plaintiff ’s successor, and 
different parties are proposed to be substituted to save 
the rights, it is a matter of discretion with the court 
to allow or not their substitution, and that no appeal 
lay from order of the court refusing the proposed sub- 
stitution. 


Sit. John vs. West, 4 How. Pr., 329. 


So the New York Court of Appeals dismissed an ap- 
peal from an order of the Supreme Court reversing an 
order vacating an order reviving an action against the 
representatives of a deceased defendant. The order 
appealed from was in effect an order reviving the ac- . 
tion, and it was held that it did not affectany substan- 
tial right and was therefore not appealable. 

Arthur vs. Griswold, 60 N. Y., 145. 


In re Whittlesey vs. Hoguet (66 N. Y., 358), it is held 
that an orden reviving against his executors a proceed- 
ing instituted against a discharged trustee, and pend- 
ing at his death, is not a final order affecting a sub- 


stantial right within the meaning of the New York 
Code, and is not appealable. It is merely an order 
“to remove an obstruction, occasioned by the death 
of one of the parties, to further proceedings in the ap- 
plication to vacate the order discharging the trustee 
and his sureties, and which, until removed, prevented 
a final order being made upon the application. It was 
an intermediate order relating to the procedure. It 
left the question whether the order should be vacated 
undetermined.” The court accordingly dismissed the 
appeal from the order of revivor, declining to pass 
upon the question of the power of the court to make 


the order appealed from (66 N. Y., 359-60). 


The cases which hold that a writ of error will lie to 
an improper revivor of a judgment at law upona 
writ of scire facias, are not in conflict with our posi- 
tion, for the judgment upon the writ of scire facias 
is a final award of execution upon a money judg- 
ment, the right to execute which has become lost; 
and as defenses of payment or satisfaction may arise, 
so as to occasion a trial, the proceeding, in such cases, 
takes the form of an action in which final judgment is 
rendered awarding execution or denying it, as the 
case may be. The proceeding is in effect a new action 
upon the old judgment, ending in another judgment of 
equal dignity with the old, and cannot be likened to 
a mere order of revivor in equity, the effect of which 
is simply and only to substitute in lieu of a deceased 
party his representative in law, so that he may prose- 
cute or defend his rights in the suit in the same man- 
ner as the decedent might do if he were still alive.’ 
By the judgment at law upon the scire facias, the pro- 
ceedings before the court are ended, but, after the 
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order of revivor in equity, the court must, if no de- 
cree has passed, proceed to a decree, or if a decree 
has been entered, must hear and determine the pro- 
ceedings necessary to carry the decree into execution. 


It is manifest that the order of revivor in the case 
at bar has to do only with the question of the en- 
forcement of the final decree of January 15, 1886. 
It is the mere substitution of a party who is, as 
a matter of course, entitled to enforce the decree 
as the representative in law of the deceased plaint- 
iff. Furthermore, the order of revivor is merely 
preliminary to the enforcement of the final decree, 
which may require further judicial action by way 
of attachment to compel its execution. But even 
such an order of attachment would not be ap- 
pealable as is explicitly held in McMicken vs. Perin 
(20 How., 133). The order of revivor certainly can 
have no greater effect than an order for the execu- 
tion of a final decree, from which no appeal will lie 
under the authority of Carr vs. Hoxie (13 Peters, 
460). According ‘to these authorities, if the original 
plaintiff, Sharon, were alive, and had been granted an 
order of attachment to compel the enforcement of the 
decree, such order would not be a final decree, nor 
appealable; and it must follow that if the order made 
upon application of Sharon to execute this decree 
would not be appealable, no appeal will lie from the 
order of revivor—an interlocutory order allowing the 
executor of Sharon to proceed as Sharon might bave 
proceeded if he were living, for that is the only effect of 
the order of revivor. 


The fact that the defendants opposed the order of 
révivor upon the ground that the court was without 
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jurisdiction to render the original decree of January 

15, 1886, cannot affect or change in any manner the 
? o 

nature of the order of revivor. 


If it be true that the original decree in this case is 
void for want of jurisdiction apparent upon the face of 
the record, the only remedy against the enforcement 
thereof would be by habeas corpus, to relieve the de- 
fendant from an unauthorized imprisonment for refu- 
sal toobey avoid decree; butif the decree is to be held 
good as against collateral attack, the defendants can- 
not legally resist its enforcement. 


In the case at bar, no proceedings to enforce the 
decree could be taken until after the order of revivor. 
No such proceedings appear to have yet been taken 
and no matter of right which may arise in these pro- 
ceedings has been finally determined. It does not yet 
appear that any order will be made in enforcing the 
decree which will affect any substantial right of the 
defendants. They have no right to complain of the 
execution of this decree. They can only complain 
when something is done by the Court in executing this 
decree which is not authorized by it; in which case 
the Court would exceed its jurisdiction, and the reme- 
dy would be by habeas corpus. 


Ihe order of revivor therefore has no element of a final 
decree. It does not finally determine any substantial 
right, and it does not even end the proceedings to en- 
force the decree; on the contrary, it is based upon the 
patent fact that proceedings necessary to the enforce- 
ment of the decree are to be had, and@ that the attend- 
ance of the defendant is still required for the purpose 
of performing the command of the court. 


. We SF 4 
. ng a 
. ee ; 
£ 
OE Ate AAP OMDB. elon > “a RAI AR 8 CITT he ¥ . Pr 


On principle and authority we conclude that the 
order of revivor appealed from is not a final decree, 
and that the appeal should therefore be dismissed. 


Respectfully submitted, 
SAMUEL M. WILSON, 
Counsel for Appellee. 
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| UNITED STATES VS. HALL. 1 
| oe Unrrep STates OF AMERICA: 
United States circuit court, ninth circuit, district of California. 
Indictment. 


At a stated term of the said circuit court, begun and holden at the city 
and county of San Francisco, within and for the district of California, on 
the second Monday of July, in the year of our Lord one thousand eight 
hundred and eighty-seven. 

The grand jurors of the United States of America, of said circuit court, 
within and for the district aforesaid, on their oath aforesaid, present that 
John D. Hall, late of the district of California, heretofore, to wit, on the 
3rd day of October, in the year of our Lord one thousand eight hundred 
and eighty-five, at the city and county of San Francisco, State and district 
of California, and within the jurisdiction of this honorable court, did 
: knowingly, willfully, and unlawfully falsely make an affidavit for the 
purpose of defrauding the United States of a large sum of money, to wit, 
the sum of four thousand nine hundred and fifty-two dollars, more or less, 
which said affidavit was so knowingly, willfully, and unlawfully falsely 
made by the said John Derris Hall as aforesaid, in the matter and man- 
ner and to the substance and effect following, that is to say: The said 

John Derris Hall having heretofore, to wit, on the sixteenth day 
2 of April in the vear of our Lord one thousand eight hundred and 
eighty-five, then and there being a United States deputy surveyor, 
entered into a contract with W. H. Brown, then and there being the 
| United States surveyor-general in and for the State of California, whereby 
; the said John Derris Hall, as United States deputy surveyor aforesaid, in 
| substance and effect undertook, agreed, and promised, fur and in considera- 
tion of the sum of nine dollars per mile for base, standard, meridian, and 
meander lines, seven dollars per mile for township lines, and five dollars 
. per mile for section lines, except where the lines of survey pass over 
| mountainous land or lands heavily timbered or covered with dense under- 
. growth, and in such case at the rate of eighteen dollars per mile for base, 
| standard, meridian, and meander lines; sixteen dollars per mile for town- 
) ship lines, and fourteen dollars per mile for section lines for every mile and 
part of a mile actually run and marked in the field, random lines and off- 
setts not included, to well, truly, and faithfully, in in his own proper. per- 
son, in strict conformity with the laws of the United States, the printed 
manual of surveying, and other surveying instructions issued by the Com- 
missioner of the General Land Office, and with such special instructions 
as he might receive from the surveyor-general in conformity therewith, to 
survey, mark, and establish the exterior and subdivision lines of 
3 35 mile section lines in Tp. (meaning township) 15 N. (meaning 
north), R. (meaning range) 11 W. (meaning west). 4 miles Tp. 
(meaning township) and 10 miles section lines in Tp. (meaning township) 
22 N. (meaning north) R. (meaning range) 14 W. (meaning west). 3 
miles section lines in Tp. (meaning township) 22 N. (meaning north), R. 
(meaning range) 15 W. (meaning west). 2 miles Tp. (meaning township) 
and 29 miles section lines in Tp. (meaning township) 23 N. (meaning 
2180 1 
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north), R. (meaning range) 15 W. (meaning west). 8 miles Indian Res- 
ervation and 36 miles section lines in Tp. (meaning township) 24 N. 
(meaning north), R. (meaning range) 12 W. (meaning west). 4 miles Tp. 
(meaning township) and 26 miles section lines in Tp. (meaning township) 
24 N. (meaning north), R. (meaning range) 16 W. (meaning west). 35 
miles section lines in Tp. (meaning township) 24 N. (meaning north), R. 
(meaning range) 17 W. (meaning west). 2 miles Tp. (meaning township) 
and 1 mile section lines in Tp. (meaning township) 24 N. (meaning 
north), R. (meaning range), 19 W. (meaning west). 8 miles Tp. (mean- 
ing township) and 15 miles section lines in Tp. (meaning township)°16 
N. (meaning north), R. (meaning range) 10 W. (meaning west). 3 miles Tp. 
(meaning township), and 3 miles section lines in T'p. (meaning township) 20 
N. (meaning north), R. (meaning range) 12 W. (meaning west). 7 miles sec- 
tion lines in Tp. (meaning township) 21 N. (meaning north), R. (meanin 

range) 13 W. (meaning west). 1 mile Tp. (meaning township 
4 and 7 miles section lines in Tp. (meaning township) 21 N. (mean- 

ing noith), R. (meaning range) 15 W. (meaning west). 9 miles 
Tp. (meaning township) and 38 miles section lines in Tp. (meaning town- 
ship) 22 N. (meaning north), R. (meaning range) 16 W. (meaning west). 
34 miles Tp. (meaning township) and 6 miles section lines in Tp. (mean- 
ing township) 22 N. (meaning north), R. (meaning range) 17 W. (meaning 
west). 9 miles Tp. (meaning township) and 25 miles section lines in Tp. 
(meaning township) 23 N. (meaning north), R. (meaning range) 16 W. 
"(meaning west). 3 mile Tp. (meaning township), 7 miles section lines, and 
6 miles Indian reservation lines in Tp. (meaning township) 24 N. (mean- 
ing north), R. (meaning range) 13 W. (meaning west). 14 miles Tp. 
(meaning township) and’6 miles section lines in Tp. (meaning township) 
24 N. (meaning north), R. (meaning range) 15 W. (meaning west). All 
of Mount Diablo meridian. 

And which said Jands are more definitely described as follows, to wit: 
35 miles section lines in township 15 north, range 11 west. 4 miles town- 
ship, and 10 miles section lines in township 22 north, range 14 west. 3 
miles section lines in township 22 north, range 15 west. 2 miles town- 
ship, and 29 miles section lines in township 23 north, range 15 west. 8 
miles Indian reservation and 36 miles section lines in township 24 north, 
range 12 west. 4 miles township and 26 miles section lines in township 

24 north, range 16 west. 35 miles section lines in township 24 
5 north, range 17 west, 2 miles township, and 1 mile section lines 

in township 24 north, range 19 west. 8 miles township and 
15 miles section lines in township 16 north, range 10 west. 3 miles town- 
ship and 3 miles section lines in township 20 north, range 12 west. 7 
miles section lines in township 21 north, range 13 west. 1 mile township 
and 7 miles section lines in township 21 north, range 15 west. 9 miles 
township and 38 miles section lines in township 22 north, range 16 west. 
34 miles township and 6 miles section lines in township 22 north, range 
17 west. 9 miles township and 25 miles section lines in township 23 
north, range 16 west. 4} mile township, 7 miles section lines, and 6 miles 
Indian reservation lines in township 24 north, range 13 west. 14 miles 
township and 6 miles section lines in township 24 north, range 15 west. 
All of Mount Diablo meridian ; and which said lands were public lands 
of the United States, and were and are situate within the district and 
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State of California, and that he would complete the surveys in the manner 
aforesaid, and return the true field notes thereof to the office of the said 
United States surveyor-general, on or before the 31st day of December, 
A. D. 1885. (Section 3418 Revised Statutes U. 8.) 

And it was further expressly stipulated, understood, and agreed by and 
between the said John Derris Hall, defendant, and United States deputy 
surveyor as aforesaid, and the said W. H. Brown, United States surveyor- 

general aforesaid, and made a condition of the contract aforesaid, 
6 that the surveys in said contract stipulated to be made should not 
be commenced before the said John Derris Hall, United States 


deputy surveyor as aforesaid, and defendant herein, should be officially 


notified by the United States surveyor-general of the approval of the afore- 


said contract by the Commissioner of the General Land Office. 

And it was further stipulated, understood, and agreed by and between 
the said John Derris Hall, United States deputy surveyor aforesaid, de- 
fendant herein, and the said W. H. Brown, United States surveyor-gen- 
eral aforesaid, and made a condition of the aforesaid contract that no ac- 
counts should be paid for the surveys in said contract stipulated to be 
made, unless properly certified by the said W. H. Brown in his official capac- 
ity aforesaid, and by his (meaning thesaid W. H. Brown’s) successor in office 
in such official capacity should the said W. H. Brown for any cause cease 
to be such officer ; that such surveys were in accordance with the instruc- 
tions in said contract stipulated to be observed by him, the said John 
Derris Hall, and until approved plats and certified transcripts of the fieid- 
notes of the surveys to be made by him, the said John Derris Hall, under 
said contract, and for which accounts should be rendered, were filed in the 
General Land Office. 

And it was further stipulated, understood, and agreed by and between 

the said John Derris Hall, United States deputy surveyor afore- 
7 said, defendent herein, and the said W. H. Brown, United States 

surveyor-general aforesaid, and made a condition of the aforesaid 
contract that no payment should be made for the surveys in said con- 
tract stipulated to be made by him, the said John Derris Hall, United 
States deputy surveyor aforesaid, not executed by the said John Derris 
Hall, United States deputy surveyor aforesaid, in his own proper person, 
which said contract was duly approved by the Commissioner of the Gen- 
eral Land Office on the 27th day of April, A. D. 1885, of which said 
approval the said John Derris Hall was thereafter officially notified by the 
said W. H. Brown, United States surveyor-general of the State of Cali- 
fornia. 

And that it became and was necessary, under the terms and conditions 
of said contract, that the said John Derris Hall in his own proper person, 
shoultl make an actual survey of the exterior and subdivision lines in the 
said contract by him stipulated to be made; that said survey should be 
made by him in strict conformity with the laws of the United States, the 
printed manual of surveying instructions and other instructions issued by 
the Commissioner of the General Land Office, and that the said John Der- 
ris Hall should return the true field notes of said survey to the office of 
the United States surveyor-general for California, accompanied by his af- 
fidavit and final oath, subscribed and sworn to by him before some officer 
and competent person authorized to administer ‘oaths by the laws of the 
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United States, in which said affidavit and final oath he, the said 
8 John Derris Hall, was required to state in substance and to the ef- 

fect that he, the said John Derris Hall, had well, faithfully, and 
truly, in his own proper person, made an actual survey of the exterior and 
subdivision lines in said contract stipulated to be made; that the field-notes 
accompanying and to accompany said affidavit and final oath were true 
and correct field-notes of such survey, and that he had marked all the cor- 
ners of said survey and had established and perpetuated the same in strict 
accordance with the surveying manual and the surveying instructions, and 
in the 2 cific manner described in said field- notes, before any claim should 
accrue to him, the said John Derris Hall, against the United States under 
said contract. 

And the said John Derris Hall, with the intent, and for the purpose of 

defrauding the United States as aforesaid, falsely and fraudulently pre- 
tending that he had made the surveys in the aforesaid contract stipulated 
to be by him, the said John Derris Hall, made in strict conformity with 
the laws of the United States, the printed manual of surveying instructions 
and other instructions, issued by the Commissioner of the General Land 
Office, aud in his own proper person, as required by the terms of the afore- 
said contract, for the purpose of imposing upon and deceiving the said W. 
H. Brown, U ‘nited States surveyor-general aforesaid, in his official capacity 
aforesaid, and his (meaning the said W. H. Brown’ s) successor in office 

in such official capacity aforesaid, should the said W. H. Brown 


4) for any cause cease to be such officer aforesaid, and for the purpose 
- dining the approval of the said pretended survey by the said 
W. HH. Brown in his official capacity as United States surveyor-general 


aforesaid, and by his (méaning the said W. H. Brown’s) successor in office 
in such official capacity should the said W. H. Brown for any cause cease 
to be such officer aforesaid, thereto being duly authorized and empowered 
by law so to do, and for the further purpose of procuring the said W. H. 
Brown, United States surveyor-general aforesaid, in his official capacity, 
and his (meaning the said W. H. Brown’s) successor in office in such official 
capacity aforesaid, should the said W. H. Brown for any cause cease to be 
such officer aforesaid, being thereto authorized and empowered by law so 
to do, to properly certify and state the accounts and amounts accruing and 
accrued to the said John Derris Hall, defendant herein, under and by the 
terms of the aforesaid contract, and to transmit the said stated accounts 
and amounts accruing and accrued to him, the said John Derris Hall, to 
the Commissioner of the General Land Office for his approval and allow- 
ance, the said Commissioner thereto being authorized and empowered by 
law so to do, and with the intent and for the purpose of securing pay ment 
to him, the said John Derris Hall, from the United States of the contract 
price agreed to be paid for said survey, according to the terms and the 
effect of the aforesaid contract, and with the intent and for the pur- 
10 pose of corruptly, wickedly, dnd utlawfully defrauding the United 
States out of a large sum of money as aforesaid, to wit, the sum of 
four thousand nine hundred and fifty-two dollars, the said John Derris Hall, 
defendant herein, heretofore, to wit, on the 3rd day of October, in the year 
of our Lord one thousand eight hundred and eighty-five, at the city ‘and 
county of San Francisco, St: ate and district of California, and within the } juris- 
diction of this honorable court, as United States deputy surve yor aforesaid, 
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did knowingly, willfully,and unlawfully, falsely make an affidavit and final 


oath to the field-notes of the aforesaid pretended survey, and did then and 


there knowingly, willfully, and corruptly make, sign, and execute the afore- 
said corrupt affidavit and final oath thereto, wherein and whereby the said 
John Derris Hall then and there first being duly sworn in that behalf by 
T. T. Tidball, notary public duly appointed, commissioned, and qualified 
as such in and for the county of Monterey, California, and then and there 
being an officer and person competent to administer said oath to the said 
John Derris Hall, and such oath being then and there taken by the said, 
John Derris Hall as aforesaid, in a ease in which a law of the United States 
authorizes an oath to be administered, he, the said John Derris Hall, did 
then and there knowingly, willfully, falsely, corruptly, and fraudulently de- 
pose, declare, and certify on his oath aforesaid, in substance and effeet that 
he had well, faithfully, and truly in his own proper person made an 
1] actual survey of tps. (meaning townships) 15 N.(meaning north), R. 
(meaning range) 11 W. (meaning west); 16 .N. (meaning north), R. 
(meaning range) 10 W. (meaning west); 20 N. (meaning north), R. (mean- 
ing range) 12 W. (meaning west); 21 N. Sse north), Rs. (meaning 
ranges) 13 and 15 W. (meaning west); 22 N. (me aning north), Rs. (mean- 
ing ranges) 14, 15,16,and 17 W. (meaning west); 23 N. (meaning north), 
Rs. (meaning ranges) 15 and 16 W. (meaning west) ; and 24 N. (meaning 
north), Rs. (meaning ranges) 12, 13, 14, 15, 16, 17, and 19 W. (meaning 
west) of the Mount Diablo base and meridian in the State of California, 
the same being. the exterior and subdivision lines of the lands in the afore- 
said contract and hereinbefore deseribed ; and that the field-notes aecom- 
panying, and tp accompany the said affidavit and final oath were true and 
correct field-nates of such survey ; and that he had marked all the corners 
of said survey and had established and perpetuated the same in strict ae- 
cordance with the surveying manual and the surveying instructions and in 
the specific manner described in said field-notes, whereas in truth, and in 
fact, the said John Derris Hall bad not well, faithfully, and truly, in his 
own proper person, made an actual survey of the exterior and subdivision 
lines of the land last hereinbefore described or at all; and whereas in 
truth, and in fact, the field-notes accompanying and to accompany the said 
affidavit and final oath were not true and correct field-notes of said survey ; 
and whereas and in truth, and in fact, he, the said John Derris 
12 Hall, had not marked, established, and perpetuated all of the cor- 
ners of said survey in strict accordance with the surveving manual 
and the surveying in structions and in the specific manner deseriled in 
said tield-notes ; and all of which he, the said John Derris Hall, well 
knew to be corruptly and wickedly false. 

And so the jurors aforesaid, upon their oath aforesaid, do say : That 
the said John Derris Hall, on the 3rd day of October, in the year of our 
Lord one thousand eight hundred and eighty-five, at the city and county 
of San Francisco, State and district of California, and within the jurisdic- 
tion of this honorable court, did knowingly, willfully, and unlawfully in 
the manner and form, and in the matter ‘aforesaid, falsely make an affi- 
davit for the purpose of defrauding the United States of a large sum of 
money, to wit, the sum of forty-nine hundred and fifty -two dollars, more 


or less. 
Against the peace and dignity of the United States of America, and con- 
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trary to the form of the statutes of the said United States of America in 


such case made and provided. 
JoHN T. CAREY, 


U.S. Attorney. 


13 Names of witnesses examined before the said grand jury on find- 
ing the foregoing indictment : 

John C. Ruddick, Harvey A. Light, James H. Murphy, M. V. Helm, 
Frank Van Dyke, William McKinney, C. A. Mellville, John D. Hall, 
“Henry Meyrick, jr., C. W. Sawyer, J. W. Fitzpatrick, James H. Cross- 
man, Mrs. Frederick K. Harrison, J. H. Wildes, James R. Maginnis, H. 
E. Buckley, C. F. Conrad, Frank J. Buckly, Walter K. Slack, Robert 
White, Joseph Davidson, J. S. O’Neal, John 8S. Reed, T. T. Tidball, 
Charles Holeomb, B..W. Childs, M. F. Reilly, George Miller, John A. 
Robinson, R. P. Hammond, jr., J. R. Mauran, L. D. Craig, Theodore 
Reichert, W. H. Brown. 


(Endorsed :) Indictment for falsely making an affidavit for the purpose 
of defrauding the United States. A true bill. A. B. Forbes, foreman. 
Presented and filed in open court this 26 day of November, A. D.1887. 
L. 8. B. Sawyer, clerk. 
14 In the United States circuit court, ninth circuit, district of Cali- 
fornia. 
THE UNITED STATES ) 
vs. » No. 2138. 
Jno. D. Haun. 4} 
Demurrer. | 

Now comes the defendant, Jno. D. Hall, in his proper person into court, 
and having heard read the indictment against him in this case, he saith : 
That said indictment and the matters and things therein contained, in 
manner, form, and substance, as the same is herein stated in each and 
every count of said indictment, is, and the same are, insufficient in law, 
and that the said defendant is not bound by the law of the land to answer 
the same, and this he stands ready to verify. 

Wherefore, for want of a sufficient indictment herein, the said defend- 
ant prays the judgment of this court that he be, by the proper judgment 
and order of this court, dismissed from said premises in said indictment 
specified, and that said indictment be declared illegal, invalid, and insuffi- 
cient. 

And said defendant for further grounds and cause of demurrer to said 
indictment and to all the counts thereof says that said indictment in all 

the course thereof is insufficient in law; that is to say : 
15 1. Because said indictment in each and all of its counts, or in any 
thereof, does not charge any offense of any kind against the United 
States or the laws thereof, nor does it clfarge any act which is made a mis- 
demeanor, felony, or any crime by the Jaws of the United States; nor 
does it charge any offense whatever. 

2. Because it appears on the face of said indictment that said affidavit 
was not taken before a competent tribunal, officer, or person having any 
authority of law to administer said oath or take said affidavit. 

3. Because it is not alleged in said indictment that said oath was taken 
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is a case where a law of the United States authorizes au oath to be admin- 
istered. 

4. Because it is not alleged in said indictment that the statements in 
said alleged affidavit were or are false. 

5. Because it is not alleged in said iadictment that the matters and 
things sworn to in said affidavit was material matter in any issue. 

6. Because it is not alleged in said indictment that defendant in said 
affidavit wilfully and contrary to said oath stated or subscribed to any 
material matter or any matter which he did not believe to be true. 

7. Because said indictment seems to attempt to charge the crime of per- 
jury, but does not allege that wilful and corrupt perjury was committed ; 
nor is there in said indictment any falsification of the statements made in 

said alleged oath and affidavit. 
16 8. Because said indictment doves not set out said alleged falsely 
made affidavit in words and figures, nor does it claim or profess 
so to do, neither is it stated in said indictment why this is not done. 

84. Because it is nut alleged that defendant knew or had any knowl- 
edge of any false claim made or to be made by any person, or of any in- 
tention on part of any person to defraud the Government, wherein said 
affidavit could or would be used. 

Nor is it alleged who it was that intended to use said affidavi it to de- 
fraud the United States. 

9. Because said indictment seems to attempt to charge perjury or some 
other offense, the character of which cannot be discovered from said indict- 
ment, nor can it be discovered therefrom what said alleged affidavit con- 
tained or what it was, as said indictment undertakes to set out the same 
“in substance and effect ” only. 

10. Because it appears from the face of said indictment that the alleged 
affidavit was an illegal and void paper which could not be used in any 
munner or for any purpose. 

11. Because said indictment does not set out said alleged falsely made 
affidavit in words and figures, nor does it profess or claim so to do. 

12. Because said defendant had no authority of law to administer said 
oath, or take said affidavit, and all his acts in the premises were and are 
utterly void, 

3. Because it does not appear how or in what manner said 
17 falsely made affidavit could be or was used to enable any person 
to obtain money from the United States. 

14. Because it appears upon the face of said indictment that the alleged 
false affidavit of said defendant alleged to have been made to effect the 
object of said alleged fraud was made before a person having no authority, 
power, jurisdiction, or competency to administer said affidavit ; nor is it 
alleged that said affidavit contained any material matter or averment ; 
nor does it appear wherein said oath was untrue. And, further, that it ap- 
pears on the face of said indictment that said affidavit was immaterial to 
sae issue of fact, and.was not authorized by any law of the United States. 

15. Because it appears from the face of said indictment that the surveys 
agreed to be made in said contract were made according to law, and in ac- 
cordance with the terms of said contract, and that said defendant, Hall, 
was under the state of facts set out in said indictment entitled to receive 
the sums accruing under said contract. 

16. Because it does not appear in said indictment that there was any at- 
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tempt made by said defendants, or any of them, to secure the approval or 
payment of any accounts accruing under said contracts, nor that they in- 
tended so to do. 

17. Because it appears upon the face of said indictment that said de- 
fendants, nor any of them, at any time, never attempted or intended in any 
way or manner to collect any sums of money on said contract except “ in 

accordance with the terms of said contract.” 
18 18. Because said indictment is ambiguous, uncertain, unintel- 
ligible in this: That it does not inform defendant of what he is 
charged ; nor does it sufficiently inform defendant of what he is charged 
to enable him to prepare for his defense. 

Wherefore, defendant prays the judgment and order of this court that 
said indictment be declared to be insufficient in law, and the same be dis- 
missed, and that this defendant be discharged from the premises to go 
hence without day. 

A. P. VaAnDUZER, 
Attorney for Defendant. 


I hereby certify that the foregoing demurrer is well founded in law. 
A. P. VanDvuZER, 
Atty. for dft. 


(Endorsed :) Service of the within demr. admitted by copy this 27 
day wf Dee’r, 1887. John T. Carey, attorney for United States. 
Filed Jan’y 27, 1888. I. 8. B. Sawyer, clerk. 


19 At a stated term, to wit, the February term, A. D. 1888, of the 
circuit court of the United States of America of the ninth judicial 
circuit in and for the district of California, held at the court-room, in the 
city and county of San Francisco, on Monday, the 7th day of May, in the 
year of our Lord one thousand eight hundred and eighty-eight. 
Present: The honorable Lorenzo Sawyer, circuit judge; and the honor- 
able George M. Sabin, district judge. 


Certificate of opposition of opinion. 


THe Unrrep STATES OF AMERICA 
vs. No. 2138. 
JoHN D. HA. 


This cause was heard upon the indictment in the case and the demurrer 
thereto, copies of which indictment and demurrer are hereto annexed, and 
hereby ordered to be made, and made a part of the record of this case 
on certificate of opposition of opinion. 

At the hearing of said case at the present term of this court upon the 
said papers and record there occurred, as questions arising upon said in- 
dictment, demurrer, and record, the following questions, to wit: 

1. Do the facts set forth in this indictment constitute an offense 
20 under section 5418 of the Revised Statutes of the United States ? 

2. Do the facts alleged in this indictment constitute an’ offense 
under section 5438 of the Revised Statutes of the United States ? 

3. Are the words “falsely makes,” in section 5418, R. S., limited to 
forged instruments or instruments in the nature of forged instruments ? 

4. Does the making of a genuine writing or instrument, signed by the 
party making it or purporting to make it, with his own name, which 
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instrument is false only in its statement of facts, for the purpose of de- 
frauding the United States, constitute the “falsely making” of a writin 
or instrument within the meaning of section 5418 of the Revised Statutes 
5. Is it necessary that an instrument “falsely made,” purporting to be 
an affidavit and actually, knowingly used for the purpose of defrauding 
the United States contrary to the statute, should be sworn to before a per- 
son authorized to administer oaths for such purposes in order to constitute 


an offense under section 5418, R. S.? 

6. Is a notary public authorized to administer oaths and take and cer- 
tify affidavits of the character and for the purposes for which the affidavit 
set out in the indictment is alleged to have been prepared or used ? 

Upon which said several questions and upon each of them the opinions 

of the judges were opposed. 
21 Whereupon, on motion of J. T. Carey, esq., United States at- 

torney, on behalf of the United States, that the several points and 
each of them on which the disagreement happened may during the term 
be stated under the direction of the judges and certified under the seal of 
the court to the Supreme Court of the United States to be finally decided, 
it is ordered that the foregoing statement of the record upon which the 
case was heard, and of the facts and points of difference which is made 
under the direction of the judges, be entered of record and be certified ac- 
cordingly at the request of their said attorney and counsel and in pursu- 
ance of the law in such case made and provided. 

May 7, 1888. 

LORENZO SAWYER, 
Circuit Judge. 
Geo. M. SaBIn, 
Dist. Judge, Dist. of Nevoda, 
Sitting hy order of the Circuit Judge. 


(Endorsed :) Filed and entered May 7, 4888. L.S. B. Sawyer, clerk: 


22 In the circuit court of the United States of the ninth judicial cir- 
cuit, in and for the district of California. 


Tue Unrrep STaTEs OF AMERICA 
vs. . No. 2138. 


JOHN D. HAtu. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States of 
America of the ninth judicial circuit, in and for the district of California, 
do hereby certify that the foregoing twenty-one written pages, numbered 
from 1 to 21, inclusive, are a full, true, and correct copy of the record and 
of all proceedings in the above and therein entitled cause, and that the 
same together constitute the transcript of the certificate of opposition of 
opinion in said cause. 

Witness my hand and the seal of said circuit court this ninth day of 
June, A. D. 1888. 

[SEAL. | : L. 8. B. SawYeEr, 

Clerk. 


(Indorsed on cover:) No. 1034. The United States, plaintiff, rs. John 
D. Hall. California C.C. U.S. Filed July 10, 1888. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 
No. 1036. 


— 


THE UNITED STATES, PLAINTIFF, 


VS. 


M. F. REILLY. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN THE JUDGES OF 
THE CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF 


CALIFORNIA. 


INDEX. 
Original. Print. 


Indictment of M. F. Reilly 1 


Demurrer 
Certificate of division in opinion 


Clerk’s certificate 
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UNITED STATES VS. REILLY. 


1 United States of America. United States circuit court, ninth 
circuit district of California. 


Indictment of M. F. Reilly. 


At a stated term of the said circuit court, begun and holden at the city 
and county of San Francisco, within and for the district of California, on 
the second Monday of July, in the year of our Lord one thousand eight 
hundred and eighty-seven. 

The grand jurors of the’ United States of America of said circuit court, 
within and for the district aforesaid, on their oath aforesaid, present: 
That M. F. Reillv, late:of the district of California, heretofore, to wit, on 
the fifth day of May, in the year of our Lord one thousand eight hundred 
and eighty-five, at the city and county of San Francisco, State and dis- 
trict of California,,and within the jurisdiction of this honorab’e court, then 
and there being acommissioner of the United States cireuit court for Cali- 
fornia, and an. officer competent to administer an oath, did knowingly, 
wilfully, and unlawfully falsely make a cértificate over his official signa- 
ture and under his official seal affixed thereto as commissioner aforesaid, 
wherein and whereby he, the said M. F.. Reilly, did then and there falsely 
certify in substance and to the effect that Charles Holcomb, then and there 
being a United States deputy surveyor, on the date last afuresaid appeared 

before him, the said M. F. Reilly, as commissioner aforesaid, and 
2 subscribed and swore to a certain affidavit and final oath to certain 

field-notes of a certain survey, the said oath purporting to have 
been taken and administered in a case in which a law of the United States 
authorizes an oath to be administered, whereas in truth and in fact the 
said Charles Holcomb did not then and there appear before him, the said 
M. F. Reilly, as commissioner aforesaid, or otherwise or at all, and sub- 
scribe and swear to the aforesaid affidavit, and all of which he, the said 
M. F. Reilly, well knew, and which said certificate he, the said M. F. 
Reilly, did then and there knowingly, wilfully, and unlawfully falsely 
make, as aforesaid, for the purpose of enabling a person other than 
himself, which said other person’s name is to the grand jurors unknown, to 
directly obtain and receive from the United States a large sum of money, 
to wit, the sum of twenty-five hundred dollars, more or less, which said 
certificate was so knowingly, wilfully, and unlawfully falsely made by 
the said M. F. Reilly as aforesaid, in the matter and in manner and form 
following: that is to say, John A. Benson and other persons whose names 
are to the grand jurors unknown, having heretofore, to wit, on the twenty- 
second day of October, in the year of our Lord one thousand eight hundred 
and eighty-four, procured and caused a contract to be taken in the name of 
Charles Holcomb, then and there being a United States deputy surveyor, 
and from which said contract it was made to appear that the said Charles 

Holcomb, United States deputy surveyor as aforesaid, had entered 
3 into acontract with W. H. Brown, then and there being the United 

States surveyor-general in and for the State of California, and 
whereby it was made to appear that the said Charles Holcomb, a United 
States deputy surveyor, as aforesaid, in substance and effect undertook, 
agreed, and promised, for and in consideration of the sum of nine ($9) 
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dollars per mile for base, standard, meridian, and meander lines; seven 
($7) dollars per mile for township lines, and five ($5) dollars per mile for 
section lines, except where the lines of survey pass over mountainous land 
or lands heavily timbered or covered with dense undergrowth, and in such 
case at the rate of eighteen ($18) dollars per mile for base, standard, 
meridian, and meander lines; sixteen ($16) dollars per mile for township 
lines, and fourteen ($14) dollars per mile for section lines, and every mile 
and part of a mile actually run and marked in the field, random lines 
and offsets not included, to well, truly, faithfully, in his own- proper per- 
son, in strict conformity with the laws of the United States, the printed 
manual of surveying, and other surveying instructions issued by the Com- 
missioner of the General Land Office, and with such special instructions 
as he might receive from the surveyor-general in conformity therewith, to 
survey, mark, and establish the subdivision lines of Tps. (meaning town- 
ships) 11, 12, 18, 14, and 15 S. (meaning south), R. (meaning range) 44 E. 
(meaning east), M. (meaning Mount) D. (meaning Diablo) M. (meaning 

meridian); Tps. 12, 13, 14, 15, and 16 S. (meaning south), R. 
J (meaning range) 45 E. (meaning east), M. (meaning Mount) D. 

(meaning Diablo) M. (meaning meridian); Tps. (meaning town- 
ships) 12 and 13S. (meaning south), R. (meaning range) 46 E. (meaning 
ast), M. (meaning Mount) D. (meaning Diablo) M. (meaning meridian) ; 
Tps. 380 and 31 N. (meaning north), R. (meaning range) 1 E. (meaning 
east), S. (meaning San) b. (meaning Bernardino) M. (meaning meridian) ; 
Tp. (meaning township) 30 N. (meaning north), R. (meaning range) 2 E. 
(meaning east), S. (meaning San) B. (meaning Bernardino) M. (meaning 
meridian), which said Jands are more definitely described as follows, to 
wit: The subdivision lines of townships 11, 12, 13, 14, and 15 south, 
range 44 east, Mount Diablo meridian; townships 12, 13, 14, 15, and 
16 south, range 45 east, Mount Diablo meridian; townships 12 and 13 
south, range 46 east, Mount Diablo meridian; townships 40 and 31 north, 


range 1 east, San Bernardino meridian; township 30 north, range 2 east, 


San Barnardino meridian; and which said lands were public lands of the 
United States, and were and are situate within the district and State of 
California, and that he would complete the surveys in the manner afore- 
said, and return the true field-notes thereof to the office of the said United 
States surveyor-general on or before the thirtieth day of June, A. D. 
1885; and from which said contract it is further made to appear that it 
was further expressly stipulated, understood, and agreed by and between 

the said Charles Holcomb, United States deputy-surveyor, as afore- 
5 said, and the said W. H. Brown, United States surveyor-general 

aforesaid, and made a condition of said contract that the surveys 
in said contract stipulated to be made should not be commenced before 
the said Charles Holcomb, United States deputy-surveyor as aforesaid, 
should be officially notified by the United States surveyor-general afore- 
said of the approval of the aforesaid contract by the Commissioner of 
the General Land Office. (Section 5£21, Revised Statutes, U. S.) 

And from which said contract it was further made to appear that it 
was further expressly stipulated, understood and agreed by and between 
the said Charles Holeomb, United States deputy-surveyor as aforsaid, 
and the said W. H. Brown, United States surveyor-general aforesaid, 
and made a condition of the aforesaid contract, that no accounts should 
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be paid for the surveys in said contract stipulated to be made, unless it 


should be properly certified by the said W. H. Brown, in his official 
capacity as aforesaid, and by his (meaning the said W. H. Brown’ s) sne- 
cessor in office in such official capacity should the said W. H. Brown for 
any cause cease to be such officer aforesaid ; that such surveys were in 
accordance with the instruction in said contract stipulated to be observed 
by him, the said Charles Holcomb, and until approved plats and certified 
transcripts of the field-notes of the survey to be made by him, the said 
Charles Holeomb, under said contract, and for which accounts should be 
rendered, were filed in the General Land Office. 
6 And from which said contract it is further made to appear that 
it was further expressly stipulated, understood and agreed by and 
between the said Charles Holcomb, United States deputy-surveyor afore- 
said, and the said W. H. Brown, United States surveyor-general afore- 


said, and made a condition of the aforesaid contract that no payment 


should be made for the surveys in said contract stipulated to be made by 
him, the said Charles Holeomb, United States deputy-surveyor aforesaid, 
not executed by the said Charles Holeomb, United States deputy-surveyor 
aforesaid, in his own proper person, which said contract was duly approved 
by the Commissioner of the General Land Office on the twenty-eighth 
day of November, A. D. 1884. 

And that it became and was necessary, under the terms and conditions 
of said contract, that the said Charles Holeomb, United States deputy- 
surveyor aforesaid, in his own proper person, should make an actual 
survey of the subdivision lines in said contract stipulated to be made; and 
that said survey should be made by him in strict conformity with the 
laws of the United St: ites, the printed manual of surveying instructions, 
and other instructions enued by the Commissioner of the ‘Gene ral Land 
Office, and that the said Charles Holeomb should return the true field-° 
notes of said survey to the office of the United States surveyor-general 
for California, accompanied by his affidavit and final oath, subseribed and 

sworn to by him before some officer and competent person author- 
7 ized to administer oaths by the laws of the United States, in which 

said affidavit and final oath he, the said Chas. Holeomb, was 
required to state in substance and to the effect that he, the said Charles 
Holcomb, had well, faithfully and truly, in his own proper person, made 
an actual survey of the subdivision lines in said contract stipulated 
to be made; that the field-notes accompanying and to accompany said 
affidavit and final oath were true and correct field-uotes of said survey, 
and that he had marked all the corners of said survey and had establidhed 
and perpetuated the same in strict accordance with the surveying manual 
and the surveying instructions and in the specific manner described in 
said field-notes before any claims should accrue to any one against the 
United States under said contract. 

And the said M. F. Reilly, defendant herein, with the intent and 
for the purpose of enabling a person other than himself, which other 
said person’s name is to'the grand jurors unknown, directly to obtain and 
receive from the United States a large sum of money, to wit, the sum of 
twenty-five hundred dollars, falsely and fraudulently pretending that 
Charles Holcomb had made the surveys in the aforesaid contract stipn- 
lated to be made in strict conformity with the laws of the United States, 
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the printed manual of surveying instruction, and other instructions issued 
by the Commissioner of the General Land Office, and in his the said 
Charles Holcomb’s own proper person, as required by the terms of the 

aforesaid contract, with the intent and for the purpose of imposing 
8 upon and deceiving the said W. H. Brown, United States surveyor- 

general aforesaid, in his official capacity aforesaid, and his (mean- 
ing the said W. H. Brown ’s) successor in office in such “official capacity 
aforesaid, should the said W. H. Brown for any cause cease to be such 
officer afor esaid, and for the purpose of securing the approval of the said 
pretended survey by the said W.H. Brown in his official capacity as 
United States surveyor-general aforesaid, and by his (meaning the said 
W. H. Brown’s) successor in office, in such official capacity, should the said 
W. H. Brown for any cause cease to be such officer aforesaid, thereto being 
duly authorized and empowered by law so to do, and for the further pur- 
pose of securing the said W. H. Brown, United States surveyor-general 
aforesaid, in his official capacity, and his(meaning the said W. H. Brown’s) 
successor in office in such official capacity aforesaid, should the said W. 
H. Brown for any cause cease to be such officer aforesaid, being thereto 
authorized and empowered by law so to do, to properly certify and state 
the accounts and amounts accruing and accrued under and by the terms 
of the aforesaid contract, and to transmit the said stated accounts and 
amounts accruing and accrued under and by the terms of the aforesaid 
contract to the Commissioner of the General Office for his approval and 
allowance, the said Commissioner thereto being authorized and empowered 
by law so to do, and with the intent and for the purpose of securing payment 

to a person other than himself, which said other person’s name is to 
9 the grand jurors unknown from the United States of the contract 

price, agreed to be paid for said survey according to the terms and 
effect of the aforesaid contract, the said M. F. Reilly, defendant herein, here- 
tofore, to wit: On the fifth day of May, in the year of our Lord one thousand 
eight hundred and eighty-five, at the city and county of San Francisco, State 
and district of California, and within the jurisdiction of this honorable 
court, then and there being a commissioner of the United States circuit court 
_for California, and an officer and person competent to administer an oath 
as aforesaid, did, knowingly, wilfully, and unlawfully, falsely make a 
certificate over his official signature, and under his official seal affixed 
ihereto as commissioner as aforesaid, wherein and whereby he, the said 
M. F. Reilly, defendant herein, did then and there falsely certify in sub- 
stance and to the effect that the said Charles Holcomb, then and there 
being a United States deputy surveyor as aforesaid, on the date last afore- 
said, appeared before him, the said M. F. Reilly, defendant herein as com- 
missioner aforesaid, and subscribed and swore to the affidavit and final 
oath to the field-notes of said pretended survey, and said oath purporting 
to have been taken and administered in a case in which a law of the United 
States authorizes an oath to be administered,*by which said affidavit and 
final oath and the false Certificate thereto, made as aforesaid, by the said M. 

F. Reilly, he, the said Charles Holcomb, is made and represented 
10 to have sworn in substance and to the effect that he had well, faith- 

fully, and truly, in his own proper person, and in strict conformity 
with the instructions furnished by the United States surveyor-general for 
California, the surveying manual, and the laws of the United States, sur- 
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veyed all those parts or portions of the retracing of the boundary line 
between California and Nevada, from closing cor. (meaning corner) to Tps. 
(meaning townships) 29 and 30 N. (meaning north), Rs. (meaning ranges) 
2 E. (meaning east), S. (meaning San) B. (meaning Bernardino) M. (mean- 
ing meridian) to closing cor. (meaning corner) to Tps. (meaning townships) 
11S. (meaning south), Rs, (meaning ranges) 43 and 44 E. (meaning east), 
Mt. (meaning Mount) D. (meaning Diablo) M.(meaning meridian). The 
subdivision lines of Tps. (meaning townships) 11 5. (meaning south), R. 
(meaning range) 44 E. (meaning east), Tp. (meaning township) 12 8. (mean- 
ing south), Rs. (meaning ranges) 44 and 45 E. (meaning east), Tp. (mean- 
ing township) 13 5S. (meaning south), Rs. (meaning ranges) 44, 45, and 46 
E. (meaning east), and Tps. (meaning townships) 14 and 15 8. (meaning 
south), Rs. (meaning ranges) 44 and 45 E. (meaning east), and Tp, (meaning 


township) 16 S. (meaning south), R. (meaning range) 45 k. (meaning, 


east), M. (meaning Mount) D. (meaning Diablo) M. (meaning meridian). 
Also Tp. (meaning township) 30 N. (meaning north), Rs. (meaning 
ranges) 1 and 2 E. (meaning east), and Tp. (meaning township) 31 N, 
(meaning north), R. (meaning range) 1 E. (meaning east), of the San Ber- 

nardino base and meridian, in the State of California, as rep- 
1] resented in the foregoing field notes (meaning the fieid notes of 

the aforesaid pretended survey) as having been surveyed by him, 
the said Charles Holcomb, and that all the corners of said survey had 
been established and perpetuated by him, the said Charles Holcomb, in 
strict accordance with the surveying manual, printed instructions, the 
special written instructions of the surveyor-general for California, and in 
the specific manner described in the field-notes (meaning the field-notes of 
the pretended survey), and that said field-notes are the true field-notes of 


such survey, whereas in truth, and in fact, the said Charles Holeumb did- 


not then and there appear before him, the said M. F. Reilly, as commis- 
sioner aforesaid, or otherwise or at all, and subscribe and swear, in sub- 
stance and to the effect, that he had well, faithfully, and truly, in his own 
proper person, and in strict conformity with the instructions furfished by 
the United States surveyor-general for California, the surveying manual, 
and the laws of the United States surveyed all those parts or portions of 
the retracing of the boundary line between California and Nevada from 
closing cor. (meaning corner) to Tps. (meaning townships) 29 and 30 N, 
(meaning north), Rs. (meaning ranges) 2 E. (meaning east), 8. (meaning 
San) B. (meaning Bernardino), M. (meaning meridian.) The subdivision 
lines of Tps. (meaning townships) 11 S. (meaning south), R. (meaning 
range) 44 E. (meaning east), Tp. (meaning township) 12 S. (meaning 
south), Rs. (meaning ranges) 44 and 45 E. (meaning east), Tp. (meaning 
township) 13 S. (meaning south), Rs. (meaning ranges), 44, 45, and 46 

E. (meaning east), and Tps. (meaning townships) 14 and 15 §, 
12 (meaning south), Rs. (meaning ranges) 44 and 45 E, (meaning 

east), and Tp. (meaning township) 16 S. (meaning south), R. (mean- 
ing range) 45 E, (meaning east), M. (meaning Mount) D. (meaning Diablo), 
M. (meaning meridian), also Tp. (meaning township). 50 N. (meaning 
north) Rs. (meaning ranges) 1 and 2 E. (meaning east) and Tp. (meaning 
township) 31 N. (meaning north), R. (meaning range) 1 E. (meaning 
east) of the San Bernardino base and meridian, in the State of California, 
as represented in the foregoing field-notes (meaning the field-notes of the 
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the printed manual of surveying instruction, and other instructions issued 
by the Commissioner of the General Land Office, and in his the said 
Charles Holcomb’s own proper person, as required by the terms of the 

aforesaid contract, with the intent and for the purpose of imposing 
8 upon and deceiving the said W. H. Brown, United States surveyor- 

general aforesaid, in his official capacity aforesaid, and his (mean- 
ing the said W. H. Brown’ s) successor in office in such “official eapacity 
aforesaid, should the said W. H. Brown for any cause cease to be such 
officer ator esaid, and for the purpose of securing the approval of the said 
pretended survey by the said W.H. Brown in his official capacity as 
United States surveyor-general aforesaid, and by his (meaning the said 
W. H. Brown’s) successor in office, in such official capacity, should the said 
W. H. Brown for any cause cease to be such officer aforesaid, thereto being 
duly authorized and empowered by law so to do, and for the further pur- 
pose of securing the said W. H. Brown, United States surveyor-general 
aforesaid, in his official capacity, and his(meaning the said W. H. Brown’s) 
successor in office in such official capacity aforesaid, should the said W. 
H. Brown for any cause cease to be such officer aforesaid, being thereto 
authorized and empowered by law so to do, to properly certify and state 
the accounts and amounts accruing and accrued under and by the terms 
of the aforesaid contract, and to transmit the said stated accounts and 
amounts accruing and accrued under and by the terms of the aforesaid 
contract to the Commissioner of the General Office for his approval and 
allowance, the said Commissioner thereto being authorized and empowered 
by law so to do, and with the intent and for the purpose of securing payment 

to a person other than himself, which said other person’s name is to 
9 the grand jurors unknown from the United States of the contract 

price, agreed to be paid for said survey according to the terms and 
effect of the aforesaid contract, the said M. F. Reilly, defendant herein, here- 
tofore, to wit: On the fifth day of May, in the year of our Lord one thousand 
eight hundred and eighty-five, at the city and county of San Francisco, State 
and district of California, and within the jurisdiction of this honorable 
court, then and there being a commissioner of the United States circuit court 
for California, and an officer and person competent to administer an oath 
as aforesaid, did, knowingly, wilfully, and unlawfully, falsely make a 


certificate over his official signature, and under his official seal affixed 


thereto as commissiover as aforesaid, wherein and whereby he, the said 
M. F. Reilly, defendant herein, did then and there falsely certify in sub- 
stance and to the effect that the said Charles Holcomb, then and there 
being a United States deputy survevor as aforesaid, on the date last afore- 
said, appeared before him, the said M. F. Reilly , defendant herein as com- 
missioner aforesaid, and subscribed and swore to the affidavit and final 
oath to the field-notes of said pretended survey, and said oath purporting 
to have been taken and administered in a casein which a law of the United 
States authorizes an oath to be administered? by which said affidavit and 
final oath and the false Certificate thereto, made as aforesaid, by the said M. 

I. Reilly, he, the said Charles Holcomb, is made and represented 
10 to have sworn in substance and to the effect that he had well, faith- 

fully, and truly, in his own proper person, and in strict conformity 
with the instructions furnished by the United States surveyor-general for 
California, the surveying manual, and the laws of the United States, sur- 
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veyed all those parts or portions of the retracing of the boundary line 
between California and Nevada, from closing cor. (meaning corner) to Tps. 
(meaning townships) 29 and 30 N. (meaning north), Rs. (meaning ranges) 
2 E. (meaning east), S. (meaning San) B. (meaning Bernardino) M. (mean- 
ing meridian) to closing cor. (meaning corner) to Tps. (meaning townships) 
11S. (meaning south), Rs. (meaning ranges) 43 and 44 E. (meaning east), 
Mt. (meaning Mount) D. (meaning Diablo) M. (meaning meridian). The 
subdivision lines of Tps. (meaning townships) 11 S. (meaning south), R. 
(meaning range) 44 E. (meaning east), Tp. (meaning township) 12S. (mean- 
ing south), Rs. (meaning ranges) 44 and 45 E. (meaning east), Tp. (mean- 
ing township) 13 S. (meaning south), Rs. (meaning ranges) 44, 45, and 46 
Kk. (meaning east), and Tps. (meaning townships) 14 and 145 S. (meaning 
south), Rs. (meaning ranges) 44 and 45 E. (meaning east), and Tp, (meaning 


township) 16 S. (meaning south), R. (meaning range) 45 bk. (meaning. 


east), M. (meaning Mount) D. (meaning Diablo) M. (meaning meridian). 
Also Tp. (meaning township) 30 N. (meaning north), Rs. (meaning 
ranges) 1 and 2 E. (meaning east), and Tp. (meaning township) 31 N, 
(meaning north), R. (meaning range) 1 E. (meaning east), of the San Ber- 

nardino base and meridian, in the State of California, as rep- 
1] resented in the foregoing field notes (meaning the field notes of 

the aforesaid pretended survey) as having been surveyed by him, 
the said Charles Holcomb, and that all the corners of said survey had 
been established and perpetuated by him, the said Charles Holcomb, in 
strict accordance with the surveying manual, printed instructions, the 
special written instructions of the surveyor-general for California, and in 
the specific manner described in the field-notes (meaning the field-notes of 
the pretended survey), and that said field-notes are the true field-notes of 
such survey, whereas in truth, and in fact, the said Charles Holeumb did- 
not then and there appear before him, the said M. F. Reilly, as commis- 
sioner aforesaid, or otherwise or at all, and subscribe and swear, in sub- 
stance and to the effect, that he had well, faithfully, and truly, in his own 
proper person, and in strict conformity with the instructions furhished by 
the United States surveyor-general for California, the surveying manual, 
and the laws of the United States surveyed all those parts or portions of 
the retracing of the boundary line between California and Nevada from 
closing cor. (meaning corner) to Tps. (meaning townships) 29 and 30 N. 
(meaning north), Rs. (meaning ranges) 2 E. (meaning east), 8. (meaning 
San) B. (meaning Bernardino), M. (meaning meridian.) The subdivision 
lines of Tps. (meaning townships) 11 8S. (meaning south), R. (meaning 
range) 44 E. (meaning east), Tp. (meaning township) 12 5. (meaning 
south), Rs. (meaning ranges) 44 and 45 E. (meaning east), Tp. (meaning 
township) 13 S. (meaning south), Rs. (meaning ranges), 44, 45, and 46 

E. (meaning east), and Tps. (meaning townships) 14 and 15 8. 
12 (meaning south), Rs. (meaning ranges) 44 and 45 E. (meaning 

east), and Tp. (meaning township) 16 8S. (meaning south), R. (mean- 
ing range) 45 E. (meaning east), M. (meaning Mount) D. (meaning Diablo), 
M. (meaning meridian), also Tp. (meaning township). 00 N. (meaning 
north) Rs. (meaning ranges) 1 and 2 E. (meaning east) and Tp. (meaning 
township) 31 N. (meaning north), R. (meaning range) 1 E. (meaning 
east) of the San Bernardino base and meridian, in the State of California, 
as represented in the foregoing field-notes (meaning the field-notes of the 
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aforesaid pretended survey) as having been surveyed by him, the said 
Charles Holcomb, and that all the corners of the said survey had been es- 
tablished and perpetuated by him, the said Charles Holcomb, in strict 
accordance with the surveying manual, printed instructions, the special 
written instructions of the surveyor-ge neral for Californi: 1, and in the specific 
manner described in the field-notes (meaning the field-notes of the said 
pretended survey), and that said field-notes are the true field-notes of such 
survey ; nor to any part thereof, and all of which he and the said M. F. 
Reilly, defendant herein, well knew, and which said cértificate he, the said 
M.F. Reilly, defendant herein, did then and there, knowingly willfully, and 
unlawfully, falsely make, as aforesaid, for the purpose of enabling : a person 
other than himself, which said other person’s name is to the grand jurors 

unknown, directly to obtain and receive from the United States a 
13 large sum of money, to wit, the sam of twenty-five hundred dollars, 

more or less, the same being the amount agreed to be paid to him, 
the said Chas. Holcomb, as United States deputy surveyor aforesaid, under 
and by the terms of the aforesaid contract, and he, the said Chas. Hol- 
comb, as United States deputy surveyor aforesaid, having heretofore signed 
a power of attorney therefor in blank and left the same with one John 
A. Benson, which he, the said defendant M. F. Reilly, had filled out in the 
name of the person or persons whose name or names are to be the jurors 
unknown. 

And so the jurors aforesaid, upon their oath aforesaid, do say that the 
said M. F. Reilly, on the fifth day of May, in the year of our Lord one 
thousand eight hundred and eighty-five, and in the city and county of San 
Francisco, State and district of California, and within the jurisdiction ef 
this honorable court, then and. there being a commissioner of the United 
States circuit court for California, and an officer and person competent to 
administer an oath, did knowingly, wilfully, and unlawfully, falsely make 
a certificate over his official signature, and under his official seal affixed 
thereto as commissioner aforesaid, in the manner, and in the form as in this 
count herein before set forth, for the purpose of enabling a person other 
than himself, which said other person’s name is to the grand jurors unknown, 

directly to obtain and receive from the United States a large sum of 
14 money, to wit, the sum of twenty-five hundred dollars, more or 

less, the same being the amount agreed to be paid to the said Charles 
Holeomb, as United States de ‘~puty surveyor aforesaid, as under and by the 
terms of the aforesaid contract. 

Against the peace and dignity of the United States of America, and 
contrary to the form of the statutes of the said United States in such 
eases made and provided. 

JoHn T. CAREY, 
U.S. Attorney. 


Names of witnesses examined before the said grand jury on finding the 
foregoing indictment: John C. Ruddick, Harvey A. Light, James H. 
Murphy, M. V. Helm, Frank Van Dyke, Wm. McKinney, C. A. Mel- 
ville, John D. Hall, Henry Meyrick, jr.,C. W. Sawyer, J. W. Fitzpatrick, 
James H. Crossman, Mrs. Frederick K. Harrison, ye H. Wildes, Frank 
J. Buckley, W alter K. Slack, Robert White, Joseph Davidson, J. 8. 
O’Neal, John S. Reed, T. T. Tidball, Charles Holcomb, B. W. Childs, M. 
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I’. Reilly, George Miller, John A. Robinson, R. P. Hammond, jr., 
15 J. R. Mauran, James R. “Maginnis, H. E. Buckley, C. F. Conrad, 
L. D. Craig, Theodore Reichert, W. H. Brown. 


(Endorsed :) Indictment for talsely making an certificate for the purpose 
of enabling another person to obtain and receive a sum of money from the 
United States. A true bill. A.B. Forbes, foreman. Presented and filed 
“ open court, this 26 day of November, A. D. 1887. L.S.B. Sawyer, 
Clerk. 


16 In the United States circuit court, ninth cireuit, district of 
California. 


THE UNITED STATES) 1 
vs, 


M. F: Reniy. | 
Demurrer. 


Now comes the defendant, M. F. Reilly, in his proper person, into 
court, and having heard read the indictment against him in this case, he 
saith: That said indictment and the matters and things therein contained 
in manner, form, and substance, as the same is therein stated in each and 
every count of said indictment, is, and the same are, insufficient in law, 
and that the said defendant is not bound by the law of the land to answer 
the same, and this he stands ready to verify. 

Wherefore, for want of a sufficient indictment herein, the said defendant 
prays the judgment of this‘court that he be by the proper judgment and 
order of this court dismissed from said premises in said indictment speci- 
fied, and that said indictment be declared illegal, invalid, and insufficient. 


If, 


And said defendant, for further grounds and cause of demurrer to said 

indictment and to all the counts thereof, says that said indictment in all 
the counts thereof is insufficient in Jaw, that is to say: 

17 1. Because said indictment in each and all of its counts, or in 
any thereof, does not charge any offense of any kind against the 

United States or the laws thereof, nor does it charge any act which is 

made a misdemeanor, felony, or any crime by the laws of the United 

States ; nor does it charge any offense whatever. 

2. Because it is not alleged in said indictment that the affidavit to which 
said alleged certificate was attached contained any material statement, or 
that said affidavit or any part thereof was material or necessary to any 
issue, or that said oath was necessary to be made in order to make any 
competent proof in, any issue or matter or thing in any way connected 
with the collection of the amounts alleged to be due on said contract. 

3. Because said certificate alieged to have been falsely made by said de- 
fendant is not set out in words and figures in said indictment, and it is 
not claimed in said indictment, nor does said indictment profess to set out 
said alleged certificate in words and figures. 
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Wherefore, for want of sufficiency in law in said indictment, defendant 
prays the order and judgment of this court dismissing said indictment 
and declaring the same to be void and of no effect, and that said defend- 
ant go hence. 

5. Because said indictment seems to attempt to charge some offense, the 

character of which can not be discovered from said indictment, nor 
18 can it be discovered therefrom what said alleged certificate certifi- 

cate contained or what it was, as said indictment undertakes to set 
out the same “in substance and effect ” only. 

6. Because said indictment does not set out said alleged falsely made 
certificate in words and figures, nor does it profess or claim so to do, said 
indictment seeming to charge the crime of forgery. 

7. Because the officer before whom said vath is alleged to have been 
made had no authority of law to administer said oath, or take said affidavit, 
and all his acts in the premises were and are utterly void. 

8. Because said indictment is ambiguous, uncertain, and unintelligible 
in this: That it does not inform defendant of what he is charged; nor 
does it sufficiently inform defendant of what he is charged to enable him 
to prepare for his defense. 

Wherefore, defendant prays the judgment and order of this court that 
said indictment be declared to he insufficient in law, and the same be dis- 
missed, and that this defendant be discharged from the premises, to go 
hence without day. 

A. P. Van DvuZER, 
Attorney for Defendant. 


I hereby certify that the foregoing demurrer is good and sufficient in 


law, and is not filed for delay. 
A. P. Van Duzer, 


Att'y for Def’t. 


19 (Endorsed :) Service of the within demurrer admitted by copy 
this 23d day of April, 1888. John T. Carey, U.S. Att’y. 
Filed April 23d, 1888. L.S. B. Sawyer, clerk. 


20 At a stated term, to wit, the February term, A. D. 1888, of the 
circuit court of the United States of America of the ninth judicial 
circuit, in and for the district of California, held at the court-room in the 
city and county of San Francisco, on Monday, the 7th day of May, in the 
year of our Lord one thousand and eight hundred and eighty-eight. 
Present: The honorable Lorenzo Sawyer, circuit judge, the honorable 
George M. Sabin, district judge. 
The UNITED STATES OF AMERICA 
vs. No. 2145. 
M. F. REILy. 


Certificate of opp. of opinion. 


This case was heard upon the indictment in the case, and the demurrer 
thereto, copies of which indictment and demurrer are hereto annexed and 
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hereby ordered to be made and made a part of the record of this case on 
certificate of opposition of opinion. 7 

At the hearing of said case at the present term of this court upon the 
said papers and record$ there saianel as questions arising upon said in- 
dictment, demurrer, and record the following questions, to wit: 

1. Do the facts set forth in the indictment constitute an offense 
21 under section 5421 of the Revised Statutes of the United States ? 

2. Do the facts set forth in the indictment constitute an offense 
under that portion of section 5438 of the Revised Statutes of the United 
States which provides for the punishment of “every person. * * * 
who for the purpose of obtaining or aiding to obtain the payment” “ of 
any claim upon or against the Government of the United States, or any 
department or officer thereof,” ‘makes * * any false * *  certifi- 
cate or affidavit * * * knowing the same to contain any fraudulent 
or fictitious statement ?” 

3. Do the facts set out in the indictment constitute an offense under 
section 5438 of the Revised Statutes of the United States? 

4. Does the knowingly making of a genuine instrument, signed by the 
officer or party purporting to make it, in his own name, and attested by 
his official seal, but wholly false in its statement of facts, to be used for 
any of the purposes prohibited by section 5438 of the Revised Statutes, 
constitute an offense under that section ? ' 

5. Has a commissioner of the United States circuit court authority to 
administer oaths and make certificates for the purposes for which the cer- 
tificates set out in the indictment is alleged to have been made and used ? 

6. Is it necessary to constitute an offense under that section, when the 
certificate is actually used for any of the purposes prohibited by section 
5438, that the officer making it should be lawfully empowered to admin- 

ister the oath and make the certificate ? 
22 7. Do the facts as set out in the indictment constitute an offense 
under any statute of the United States ? 
8. Is the indictment in this case a good indictment under apy 
of the provisions cited, or under any statute of the United States? 

9. Does the knowingly making of a genuine instrument, certificate, pa- 
per, or writing, signed by the officer or party purporting to make it, in 
his own name, attested by his own official seal or otherwise, but wholly 
false in its statement of facts, to be used for any of the purposes prohib- 
ited by section 5421 of the Revised Statutes, constitute an offense under 
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that section ? 

10. Are the words “ falsely makes ” in section 5421, R. 8., limited to 
forged instruments and writings in the nature of forged instruments or 
writings ? 

Upon which said several questions and upon each of them the opinions 
of the judges were opposed. 

Whereupon, on motion of J. T. Carey, esq., United States attorney, on 
behalf of the United States, that the several points and each of them on 


which the disagreement happened, may, during the term, be stated, under. 


the direction of the judges, and certified under the seal of the court to the 
Supreme Court of the United States to be finally decided, it is ordered, 
that the foregoing statement of the record upon which the case was heard, 
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and of the facts and points of difference which is made under the direction 
of the judges, be entered of record, and be certified accordingly at the re- 
quest of their said attorney and counsel, and in pursuance of the law in 
such case made and provided. 
23 May 7, 1888. 
LORENZO SAWYER, 
Circuit Judge. 
GEO. M. SABIN, 
District Judge Dist. of Nevada, 
Sitting by order of the Cireuit Judge. 


(Endorsed :) Filed and entered May 7, 1888. I.. 8. B. Sawyer, clerk. 


24 In the circuit court of the United States, of the ninth judicial cir- 
cuit, in and for the district of California. 


THE UNITED STATES OF AMERIC: “tf 
vs. No. 2145. 
M. F. REILLY. 


I, L. S. B. Sawyer, clerk of the cireuit court of the United States of 
America, of the ninth judicial circuit, in and for the district of California, 
do hereby nye that the foregoing twenty-three written pages, numbered 
from 1 to 23, inclusive, are a full, true, and correct copy of the record and 
of all proceedings in the above and therein entitled cause, and that the 

same together constitute the transcript on the certificate of opposition of 
opinion in said cause. 

Witness my hand and the seal of said circuit court this ninth day of 
June, A. D. 1888. 

[SEAL. | L. S. B. SAWYER, 
Clerk. 


(Indorsement on cover:) No. 1036. The United States, plaintiff, vs. 
M. F. Reilly. California C. C. U.S. Filed July 10, 1888. 
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In the Supreme Court of the United States. 


| OcroBerR TERM, 1888. : 
| THE UNITED STATEs, PLAINTIFF, ) 4 
v8. » No. 1034. é 
JoHN D. HALL. 

ON A CERTIFICATE OF DIVISION IN OPINION BE- - 

TWEEN THE JUDGES OF THE CIRCUIT COURT OF - 

THE UNITED STATES FOR THE DISTRICT OF CALI- e- 

FORNIA. E 

BRIEF FOR THE UNITED STATES. 3 

STATEMENT OF THE CASE. : 

On the 16th of April, 1885, the defendant made a : 
written contract with the United States surveyor-general 3 

of California to survey public lands. The work Was to . 

| be done on or before the 1st day of December, 1885. He 4 
s did not survey the land at all, but in lieu thereof platted 4 
E it, and returned the plats, with fictitious field-notes, to the 
; surveyor-general, and had thereto, for the purpose of ob- x 
18548 l 2 
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taining from the United States the contract price, falsely 
made an affidavit that he had done the work as required 
by the instructions and contract. For this false affidavit 
he was indicted in the cireuit court of the ‘United . States 
for the district of California. He demurred to the indict- 
meut. On the hearing of the demurrer the judges were 
opposed in opinion, and certified the questions on which 
the division occurred, to this court. 


POINTS CERTIFIED. 


(1) Do the facts set forth in this indictment con- 
stitute an offense under section 5418 of the Revised 
Statutes of the United States ? 

(2) Do the facts alleged in this indictment consti- 
tute an offense under section 5438 of the Revised 
Statates of the United States ? 

(3) Are the words “ falsely makes,” in section 
5418, Revised Statutes, limited to forged instruments, 
or instruments in-the nature of forged instruments ? 

(4) Does the making of a genuine writing or in- 
strument, signed by the party making it or purport- 
ing to make it, with his own name, which instrument 
is false only in its statement of facts, for the pur- 
pose of defrauding the United States, constitute the 
“falsely making ” of a writing or instrument within 
the meaning of section 5418 of the Revised Statutes? 

(5) Is it necessary that an instrument “ falsely 
made,” purporting to be an affidavit, and actually, 
knowingly used for the purpose of defrauding the 
United States contrary to the statute, should be sworn 
to before a person authorized to administer oaths for 
such purposes in order to constitute an offense under 
section 5418, Revised Statutes ? 

(6) Is a notary public authorized to administer 
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oaths and take and certify affidavits of the character 
and for the purposes for which the affidavit set out 
in the indictment is alleged to have been prepared or 
used ? 

Upon which said several questions and upon each 
of them the opinions of the judges were opposed. 
(Ree., pp. 8, 9.) 


BRIEF OF ARGUMENT. 
I. 


Under section 5418 of the Revised Statutes. 
A. 


Section 5418 of the Revised Statutes provides: 


Sec. 5418. Every person who falsely makes, 
alters, forges, or counterfeits any bid, proposal, 
guarantee, official bond, public record, affidavit, or 
other writing, for the purpose of defrauding the 
United States, or utters or publishes as true any such 
false, forged, altered, or counterfeited bid, proposal, 
guarantee, official bond, public record, affidavit, or 
other writing, for such purpose, knowing the same 
to be false, forged, altered, or counterfeited, or trans- 
mits to or presents at the office of any officer of the 
United States any such false, forged, altered, or 
counterfeited bid, proposal, guarantee, official bond, 
public record, affidavit, or other writing, knowin 
the same to be false, forged, altered, or sanabutiiaad 
for such purpose, shall be imprisoned at hard labor 
for a period not more than ten years, or be fined not 
more than one thousand dollars, or be punished by 
both such fine and imprisonment. 


All the allegations necessary to constitute a good indict- 
ment under this statute are, that the defendant knowingly 
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and falsely made an affidavit for the purpose of defrauding 
the United States. If these three elements be sufficiently 
stated in legal form, and no additional statement which 
causes it to charge another offense be made in the indict- 
ment, it is good. The indictment (Rec., p. 1) states that 
the defendant— 


(1) Did knowingly, willfully, and unlawfully 
falsely make an affidavit for the purpose of defraud- 


ing the United States of a large sum of money, to’ 


wit, the sum of four thousand nine hundred and 
fifty-two dollars, more or less, which said affidavit 
was so knowingly, willfully, and unlawfully falsely 
made by the said John Derris Hall, as aforesaid, in 
the matter and manner and to the substance and 
effect following. 

This allegation embraces all the elements of the crime, 
as set forth in the statute. The indictment then proceeds 
to state the substance and effect of the facts, which show 
the massing of the affidavit, and the intent to defraud. 

(2) It states the making of a contract to survey public 
lands. (Ree., p. 1.) 

(3) The substance and effect of that contract is fully 
and circumstantially set out. (Rec., pp. 1, 2, and 3.) 

(4) It alleges that under the terms of the contract, and 
the laws of the United States, and the instructions issued 
by the Commissioner of the General Land Office, the de- 


fendant was required to return the true field-notes, accom- 


panied by the final oath required by the instructions, to 
entitle him to claim against the United States his pay for 
the work. (Rec., p. 3.) 

(5) It sets forth the substance and effect of the final 
oath required. (Rec., p. 4.) 
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(6) It states his purpose to defraud the United States 


. by falsely pretending he had made the survey, when, in 


fact, he had not. (Ree., p. 4.) 

(7) It alleges the false making of the affidavit and final 
oath, its signing and execution, setting forth its substance 
and effect. (Rec., pp. 4 and 5.) 

(8) It alleges that the oath was false, and specifies 
wherein that falsehood consists. (Rec., p. 5.) 

All the allegations are sufficiently full and formal if it 
is sufficient to set forth their substance and effect instead 
of their tenor. 

The indictment in this case sets forth a genuine affida- 
vit in which the affiant is alleged to have sworn toa false- 
hood. The crime charged is a statutory offense analogous 
to perjury. 

In 2 Bish. Crim. Proc., sec. 915, with reference to 


perjury, the subject is thus presented : 
Thirdly. Setting out of the False Testimony :— 


Substance, not Tenor.— Whether, as a question de- 
pending upon the general principles of criminal plead- 
ing, the oral or written words of the witness or affiant 
must be set out by their tenor, or whether the substance 
will suffice, is matter upon which there is room for a 
difference of opinion. It is properly, therefore, remit- 
ted for sole determination to authority. The before- 
recited statute of 23 Geo., 2, c. 11, made it sufficient 
to “set forth the substance of the offense charged ;” 
and so, by legislative command, is the question settled 
wherever a like provision isin force. We have seen 
that, anterior to this statute, the tenor of the record 
of the cause in which was committed the perjury was 
not required ; so in like manner does it appear not 
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to have been the universal, or even the common 
method, to lay the false testimony by its tenor. The 


entries in Tremaine, for example, instead of setting 


out the words complained ‘of by their tenor, as in 
forgery, are in general, not all of them, more nearly 
afier the forms now familiar in cheats and false pre- 
tenses; as, to illustrate, “did give in evidence, 
and. did depose, that, &e.,” setting out the testimony 
in a form palpably not its exact. words, but the sub- 
stance and effect of them. 

This manner of introducing the testimony is well 
enough, or, it may be, “in manner and form follow- 
ing, that is to say,” an expression which+does not re- 
quire proof of the tenor. Where a statute like the 
above prevails, or perhaps even where it does not, 
most pleaders will prefer the statutory werd “ sub- 
stance;” or the two words, “substance and effect,” 
which are the more common. No judicious pleader 
will needlessly say “tenor,” because that. will com- 
pel an uncomfortable exactness in proof. 


In the case of The United States vs. Morgan (1 Mor- 
ris’ Iowa, 342)—an indictment for perjury—Wilson, J. 


thus ruled: 


Nothing farther is now required than a plain state- 
ment of the accusation, and setting forth of those 
matters in which the guilt of the accused is alleged 
to consist. The indictment should apprise the 
defendant of what he is called upon to answer. In 
going thus far courts have but followed the light of 
reason, but where they go farther than this and say 
that an indictment is sufficient which does not set 
forth the circumstances in which the guilt of the ac- 
cused consists, evils would follow far greater than 
those which resulted from the decisions of the En- 
glish courts when they went into the opposite 
extreme. 
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In ‘Campbell vs. ‘People (8 ‘Wendell, 638), whieh was an 
indictment for-perjury, Sutherland, J.,:ruled: 
Tt can not:be neeessary to set. out ‘the whole of the 


oath. ‘Such parts of :it .as are alleged to have been 
false and are material in:the given ease are all that 
it can be requisite to state. 
In State of Missouri vs. Neal (42 Mo., 124), which was 
an indictment for perjury, Fagg, J., states : 

It might be true that a person applying te vote 
under the provisions of the ordinance, could -safely 
take one part of the oath and not another. A part 
might be true and a part false. In such a case, if 
the whole should be taken, the crime would consist 
alone in taking so much as was untrue, and it would 
be only necessary to set out so much as embraced the 


falsehood. 
In Respublica vs. Newell (3 Yeates, 407) the indictment 
states : 
Whereupon certain interrogatories were then -and 
there drawn up in writing, and proposed to said R. 
N., esq., in substance as follows, to wit. 
The indictment was sustained. 


B. 


Does the making of a false affidavit constitute the false 
making of an affidavit contemplated by section 5418 of 
the Revised Statutes ? 

The statute is : 

Every person who falsely makes ° * any 
* * ™* affidavit or other writing for the purpose 
of defrauding the United States. 
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In this sentence the adverb “ falsely ” seems to qualify 
the verb “ makes ;” but the next sentence is: 


Or utters as true any such false * * * affi- 
davit * * * knowing the same to be false, 
forged, altered, or counterfeit. 


If the word “ such ” were left out of this sentence, the 
inference would be very strong that if the affidavit was 
not true, whether genuine or forged, the offense would 
be committed. 

Even with the word “such” in the section, to confine 
its operation to false or forged writings, the word “ true” 
would have to be interpreted as “ genuine,” which is rot 
its ordinary signification. 

No judicial interpretation of this section in which anal- 
ogous questions arose has come to my knowledge, and 
it may be proper to suggest that the language “ falsely 
makes, alters, forges, or counterfeits,” is almost identical 
with the language in which the crime of forgery is de- 
scribed in sections Nos. 5414, 5415, 5416, 5417, 5420, 
and 5421 of the Revised Statutes. 


if. 
Under section 5438 of the Revised Statutes. 


One of the crimes prohibited by section 5438 is thus 
set forth in the statute: 


Every person who makes, or causes to be made, 
or presents, or causes to be presented for payment or 
approval, to or by any person or officer in the civil, 
military, or naval service of the United States, any 
claim upon or against the Government of the United 
States, or any Department or officer thereof, know- 
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ing such claim to be false, fictitious, or fraudulent, 
or who for the purpose of obtaining or aiding to ob- 
tain the payment or approval of such claim makes, 
uses, or causes to be made or used, any false bill, re- 
ceipt, voucher, roll, account, claim, certificate, affidavit, 
or deposition, knowing the same to contain any fraud- 
ulent or fictitious statement or entry * * * shall 
be imprisoned at hard labor not less than one nor 
more than five years, or fined not less than one thou- 
sand nor more than five thousand dollars. 


The elements essential to constitute a crime forbidden 
by this section are— 

A fraudulent claim against the United States ; 

Making an affidavit for the purpose of obtaining, or 
aiding to obtain, the approval of such claim by any officer 
of the United States, knowing the same to contain any 
fraudulent or fictitious statement or entry. 

The analysis of this indictment above submitted shows 
an. allegation of a fraudulent claim against the United 
States; that the defendant made a false affidavit ; that the 
purpose of that affidavit was to obtain, or aid to obtain, 
the payment or approval of such claim by the Commis- 
sioner of the General Land Office, and that the affidavit 
contained fraudulent and fictitious statements, and was 
known by the affiant to be fraudulent. All these allega- 
tions are so fully stated, that any one could well know the 
crime with which the defendant was charged, so that a 


conviction would afford a clear defense to a futare prose- 


cution; and it also gave the defendant sufficient informa- 

tion from which he could prepare his defense in this case. 

The indictment sets forth a contract, which the Com- 
18548 2 
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missioner of the General Land Office is required to ap- 
prove under section 2398, Revised Statutes. Section 2399 
makes the general instructions of the Commissioner a part 
of the contract. Sections 453 and 2478, in connection 
with sections 2398 and 2399, authorize the Commissioner 
to give the instructions. Section 2231 requires the final 
oath to be made to the survey, “ according to Jaw and the 
instructions of the surveyor-general.” Instructions of 
the surveyor-general, issued May 3, 1881, provides for 
the mode of executing the surveys, and on page 46 re- 
quires the final oath to be taken. 

The final oath referred to in the indictment, and which 
it purports to set forth in substance and effect, is set out 
in the instructions of the surveyor-general, as follows : 


I, , United States deputy surveyor, 
do solemnly swear that in pursuance of instructions 
received from , United States sur- 
veyor-general for , bearing date of the 
day of , 18—, I have well, faithfully, and 


truly, in my own proper person, and in strict con- 
formity with the instructions furnished by the Uni- 


ted States surveyor-general for , the survey- 
ing manual, and the laws of the United States, sur- 
veyed all those parts or portions of of the 


base and meridian in the of 
as are represented in the foregoing field notes 
as having been surveyed by me and under my di- 
rections; and I do further solemnly swear ‘that all 
the corners of said survey have been established and 
perpetuated in strict accordance with the surveying 
manual, printed instructions, the special written in- 
structions of the United States surveyor-general for 
—,and in the specific manner described in the 
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field notes, and that the foregoing are the true field 
notes of such survey; and should any fraud be de- 
tected, I will suffer the penalty of perjury under the 
provisions of an act of Congress approved August 8, 
1846. 


United States Deputy Surveyor. 


Subscribed and sworn to before me this day 
of , 18—. 


Section 456 of the Revised Statutes requires return to be 
made to the Commissioner of the General Land Office, and 
empowers him to audit the amount to be paid on the con- 
tract. Section 479 of United States Land Laws, General, 
page 181, as codified on the Ist of December, 1880, by the 
commission appointed for that purpose (vide also fifth sec- 
tion of the act of the 3d of March, 1857, 11 U.S. Stats., 
p. 250), authorizes the administration of the oath before 
“any person authorized by the laws of any State or Ter- 
ritory of the United States to administer oaths, affirma- 
tions, or take affidavits.” 

Paragraph 12,093, section 2093, of the Code and Stat- 
utes of California for 1876, authorizes every notary public 
to administer oaths and affirmations. 

The second and sixth points submitted, it is claimed, 
should therefore be answered in t.v affirmative; and if. 
the court so holds, the remaining points become imma- 


terial, 
G. A. JENKS, 
Solicitor- General. 


Ju the Supreme Court of the Muited States. 
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THE UNITED STATES, PLAINTIFF, 
v8. No. 1034. Ae 
JoHN D. HAL. ' i id 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN is 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED eo 
STATES FOR THE DISTRICT OF CALIFORNIA, 
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Ju the Supreme Court of the United States 


OcroperR TERM, 1&88. 


THE UNITED S?TATEs, commen | 
v8. No. 1034. 
JOHN D. HAut. { 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR TAE DISTRICT OF CALIFORNIA. 


MOTION TO ADVANCE. 


And now, January 7, 1889, comes the United States by 
the Attorney-General, and moves the court to advance the 
above-stated case, to be heard at some day convenient to 
the court at its present term. 

The case is a criminal one, and arises on a certificate of 
division of opinion as to the sufficiency of the indictment. 

The questions on which the court divided are : 


(1) Do not the facts set forth in this indictment 
constitute an offense under section 5418 of the Re- 
vised Statutes of the United States ? 
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(2) Do the facts alleged in. this indictment con- 
stitute an offense under section 5438 of the Re- 
vised Statutes of the United States ? 

(3) Are the words ‘ falsely makes,” 
ments in the nature of forged instruments ? 

(4) Dovs the making of a genuine. writing er in- 
strument, signed by the party making it or purport- 
ing to make it, with hisown name, which instrument 
is false only in its statement of facts, for the purpose 
of defrauding the United States, constitutethe “falsely 
making of a writing or instrument within the mean- 
ing of section 5418 of the Revised Statutes ? 

(5) Is it necessary that an instrument “ falsely 
made,” purporting to be an affidavit, and actually, 
knowingly used for the purpose of defrauding the 
United States contrary to the statute, should be sworn 
to before a person authorized to administer oaths for 
such purposes in order to constitute an offense under 
section 5418, R. S.? 

(6) Isa notary public anthorized to administer 
oaths and take and certify affidavits of the character 
and for the purposes for which the affidavit set out 
in the indictment is alleged to have been prepared or 


used ? 


The defendant is not imprisoned. He is charged with 


knowingly, willfully, unlawfully and falsely making an 


affidavit for the purpose of defrauding the United States 
of a large sum of money by swearing falsely to the per- 
formance of a contract for the surveying of public lands, 
and to the pay vouchers to receive his compensation 
therefor. 

The special reason for the advancement of this cause is 
that it constitutes one of a class of similar cases, and the 


in section 
5418, R. S., limited to forged instruments or instra- 
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offense one step in a system of alleged frauds perpetrated 
on the Government concerning the surveying of the pub- 
lie lands. Its advance is suggested by the Secretary of 
the Interior in the same communication referred to, and 
in part for the same reasons assigned in the motion for 
the advancement of case No. 1035, this day made. 

A. H. GARLAND, 

Attorney-General. 
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Iu the Supreme Court of the United States, 


OcToBER TERM, 1888. 


ij THE UNITED Srares, pate. 
vs. No. 1036. 
M. F. REILLY. j 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


s 


Pe 


$n the Supreme Court of the United States, 


OcrosneErR TERM, 1888. 


Tue Unrrep STATES, PLAINTIFF, | 
VR. » No. 1036. 
M. F. Rey. 


. ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


MOTION TO ADVANCE. 


And now, January 7, 1889, comes the United States, 
by the Attorney-General, and moves the court to advance 
the above-stated case, to be heard at some day convenient 
to the court. during its present term. 

The case is a criminal one, and arises on a certificate of 

‘ division in opinion as to the sufficiency of the indictment. 

The questions on which the court divided are : 

(1) Do the facts set forth in the indictment consti- 


: | | tute an offense under section 5421 of the Revised Stat- 
ates. of the United States? 
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(2) Dothe facts set forth m the indictment consti- 


tute an offense under that portion of section 5438 of 


the Revised Statutes of the United States, which pro- 
_ vides for the punishment of “every person * * * 
who, for the purpose of obtaining or aiding t6 obtain 
the payment ” “of any claim upon or against the Gov- 
ernment of the United States, or any department or 
officer thereof,” “makes * * * any false * * * 
certificate or affidavit * * * knowing the same 
to contain any fraudulent or fictitious statement ?” 

(3) Do the facts set out in the indictment constitute 
an offense under section 5438 of the Revised Statutes 
of the United States ” 

(4) Does the knowingly making of- a genuine in- 
strument, signed by the officer or party purporting 
to make it, in his own name, and attested by his 
official seal, but wholly false in its statement of facts, 
to be used for any of the purposes prohibited by sec- 
tion 5438 of the Revised Statutes, constitute an 
offense under that section ” 

(5) Has a commissioner of the United States cir- 
cuit court authority to administer oaths and make 
certificates for the purposes ‘for which the certifieates 
set out in the indictment is alleged to have been 
made and used ” 

(6) Is it necessary, to constitute an offense under 
that section, when the certificate is actually used for 
any of the purposes prohibited by section 5438, that 
the officer making it should be lawfully empowered 
to administer the eath and make the certificate ? 

(7)- Do the facts as set out in the indictment con- 
stitute an offense under any statute of the United 
States? 

(8) Is the indictment in this case a good indict- 
ment under any of the provisions cited, or under any 
statute of the United States? 
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(9) Does the knowingly making of a genuine in- 
strument, certificate, paper, or writing, signed by the 
officer or party purporting to make it in his own 
name, attested by his own official seal or otherwise, 
but wholly false in its statement of facts, to be used 
for any of the purposes prohibited by section 5421 
of the Revised Statutes, constitute an offense under 
that section ? 

(10) Are the words “ falsely makes” in section 
5421, R.S., limited to forged instruments and writings 
in the nature of forged instruments orwritings? 

The detendant, who was a commissioner of the circuit 
court of the United States for California, is charged with 
having knowingty, willfully, unlawfully, and falsely made 
a certificate over his official signature, and under his offi- 
eial seal, that one Charles Holcomb, who was a deputy 
United States surveyor, and who had a contract for the 
survey of public lands of the United States, had appeared 
before him and made oath, according to law, te the per- 
formance of the terms of his contract, and to pay vouchers 
to secure his compensation therefor, whereas the said Hol- 
comb had not so appeared, and had not so sworn. 

The special reason for the advancement of this cause, 
is, that it constitutes one of a class of similar cases, and the 
offense one step in a system of alleged frauds perpetrated 
on the Government concerning the surveying of the pub- 
lic lands. Its advance is suggested by the Secretary of 
the Interior in the same communication referred to, and 
in part for the same reasons assigned in the motion for 
the advancement of case No. 1035, this day made. 

A. H. GARLAND, 
Attorney-General. 
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Supreme Court of the United States. 


OCTOBER TERM, 18838. 


vs. | No. 1,434, 


THe UNITED saya 
' 
| 


JOHN D. Hatt. J 


On certificate of division in opinion between the 
judges of the Circuit Court for the District of Cali- 
JSornia. 


Upon demurrer to the indictment,the judges of the 
Circuit Court were divided in opinion upon the ques- 
tion of the sufficiency of the indictment. The de- 
fendant, John D. Hall, was indicted for knowingly, 
willfully, and unlawfully and falsely making an affi- 
davit for the purpose of defrauding the United States 
out of a sum of money. ; 

The indictment charged that the defendant was a 
United States Deputy Surveyor; that he had entered 
into a contract with one W. H. Brown, ‘‘ then and- 
there being the United States Surveyor General of 
California,’’ whereby he was bound to survey certain 
described lands, in his own proper person, fix the 
courses properly, and return the true field notes 
thereof all in strict conformity with the laws of the 
United States, the printed manual of surveying and 
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other surveying instructions issued by the Commis- 
sioner of the General Land Office; that said contract 
provided that no accounts for such surveying should 
be paid unless properly certified by the Surveyor 
General, and until approved plats and certified tran- 
scripts of field notes had been filed in the General 
sand Office, and that said contract had keen ap- 
proved by the Commissioner of the General Land 
Office. It further charged that, by the terms of the 
contract, Hall was bound to return the field notes to 
the Surveyor General,accompanied with his affidavit 
and final oath, made before some competent officer, 
that he had in his own proper person, well and truly 
made an actual survey; that the field notes were 
true and correct, and that all the corners had been 
established and perpetuated in strict conformity with 
the surveying manual and instructions, and that this 
should be done before any claim should accrue to 
him against the United States. 

It further charged that Hall, with intent to de- 
fraud the United States and to deceive the Surveyor 
General of California and to get accounts properly 
certified, did, on the 3rd day of October, 1885, at the 
County of San Francisco, California, before one T. T. 
Tidball,a notary public,appointed, commissioned and 
qualified as such in and for the county of Montery, 
California, willfully, unlawfully and falsely make 
an affidavit and final oath, and did then and there 
sign the same, whereby he falsely declared that he 
had well and truly, in his own person, made an ac- 
tual survey of said lands; that the field notes ac- 
companying said affidavit and final oath were true 
and correct field notes of such survey ; that he had 
marked all the corners of Said survey and established 


ee 


NA eR ete RN cnn wt nr 


a ieeiidiaebeemieereen t ~ eee 


storms 


omen. eet 


me Sn 


i i ls 


Ses a I 


AT eg AM OE ac pete <a 


<) 
7) 


and perpetuated the same in accordance with the 
surveying manual and instructions, and in the spe- 
cific manner described in said field notes, ‘* whereas, 
in truth and fact, said John Derris Hall had not well, 
faithfully and truly, in his own person, made an ac- 
tual survey of the exterior and subdivision lines of 
the land last hereinbefore described, or at all; and, 
whereas, in truth and in fact, the field notes accom- 
panying and to accompany the said affidavit and fi- 
nal oath were not true and correct field notes of 
said survey; and, whereas, in truth and in fact, he, 
the said John Derris Hall, had not marked, estab- 
lished and perpetuated all of the corners of said sur- 
vey in strict accordance with the surveying manual 
and the surveying instructions, and in the specific 
manner described in the field notes; and all of which 
he, the said John Derris Hall, well knew to be cor 
ruptly and wickedly false.”’ 


The first question upon which the judges differed 
is thus stated by them : 


‘¢ Do the facts set forth in this indictment consti- 
tute an offence under section 5418 of the Revised 
Statutes of the United States ?’ 


That section is as follows: 


‘‘Sec. 5418. Every person who falsely makes, 
alters, forges, or counterfeits any bid, proposal, 
guarantee, official bond, public record, affidavit or 
other writing, for the purpose of defrauding the 
United States, or utters or publishes as true, any 
such false, forged, or counterfeited bid, proposal, 
guarantee, official bond, public record, or other 
writing, for such purpose, knowing the same to be 
false, forged, altered or counterfeited, or transmits 
to or presents at the office of any officer of the United 
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States any such false, forged, altered or counter- 
feited bid, proposal, guaranty, official bond, public 
record, affidavit, or other writing, knowing the same 
to be false, forged, altered, or counterfeited, for 
such purpose, shall be imprisoned at hard labor for 
a period not more than ten years, or be fined not 
more than one thousand dollars, or be punished by 
both such fine and imprisonment.” 


A careful reading of this statute will satisfy any 
judicial mind that the offence intended to be pun- 
ished by this section is that of forgery. It is the 
falsely making,—that is forging an affidavit and cer- 
tificate, and not the embodying of a false statement 
of facts in a genuine affidavit made by an actual 
party with his genuine signature, that is forbidden. 


This will appear from the following considerations: 


1. The word ‘‘makes’’ occurs with the words, 
‘‘alters,’’ ‘‘forges,’’ or counterfeits,’’ the apt words 
used at common law and in most statutes to define 
the crime of forgery. oscitur a socits. 

2. The instruments besides affidavits which may 
be falsely made and which are named in the statute 
are ‘‘bids,’’ ‘*proposals,’’ ‘‘ guarantees,’’ ‘‘official 
bonds,” ‘‘public records,’’ and ‘‘other writings,’’ 
being instruments which do not require any oath, 
and as to which the offence is complete when they 
are ‘‘falsely made.”’ 

8. The second clause of the section prohibits the 
‘‘uttering or publishing’’ as true any such instru- 
ments, which are words almost exclusively employed 
in connection with the crime of forgery. 

4. And this is the construction which has been 
given to the ‘section by’ the courts whenever. the 


question has been made. 
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In the United States vs. Wentworth, 11 Federal 
Rep., 55, a similar statute was before the United 
States Circuit Court for the district of New Hamp- 
shire. In that case, as in this, the defendant was 
indicted for falsely making certain affidavits. The 
affidavits were genuine in their execution, but false 
in their statement of facts. 


The court said, ‘‘ What then is this statute? Is 
it perjury or forgery, or both? It is in these words: 


‘That if any person or persons shall falsely make, 
alter, forge or counterfeit, or cause or procure to be 
falsely made, altered or counterfeited, or willingly 
aid or assist in the false making, altering, forging, 
or counterfeiting any bond, bid, proposal, guaranty, 
security; official bond, public record, affidavit or 
other writing, for the purpose of defrauding the 
United States, ete. 

‘¢The indictments in this case seemed to have been 
formed upon the idea that the false making men- 
tioned in the statute was in the nature of perjury, 
bec: Luse, after reciting the affidavits, they go on to 
allege in what particulars they were false. But we 
are satisfied that it is not the true construction of 
the statute. A little analysis and attention to its 
language makes this apparent. It says, ‘If any 
person shall falsely make, alter, forge, or conterfeit ? 
Now the arrangement and connection of these words, 
putting the ‘false making’ with other apt words to 
describe forgery, to wit: altering, forging, counter- 
feiting, indicate its true intent and meaning, that it 
is aimed at forgery and not at perjury. Again, ‘if 
any person shall falsely make, alter, forge, or coun- 
terfeit any bond,’ bid, ete. Now, what is the false 
making of a bond or bid? Certainly not taking a 
false oath, because the execution of a bond or bid 
requires no oath. ‘To falsely make an affidavit is one 
thing ; to make a false affidavit is another. 
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‘¢A person may falsely make an affidavit, every 
sentence of which may be true in fact. Or he may 
actually make an affidavit, every sentence of which 
shall be false. It is the ‘false making’ which the 
statute makes an offense, and this is forgery as de- 
scribed in all the elementary books. ‘* Hawkins 
says, (chapter 70, § 1:) ‘Forgery, by the common 
law, seemeth to be an offense in falsely and fraudu- 
lently making or altering any matter of record, etc.”’ 


Chitty follows Hawkins, (Vol. 3, p. 1022): 

‘¢ Worgery may be defined to be the false *mak- 
ing.’ Blackstone defines it to the fraudulent mak- 
ing. Vol. 4, p. 242. 

** Russell (Vol. 2, p. 318), says not only the fabri- 
cation and false making constitute the crime, but the 
alteration, &c. Wharton quotes Blackstone and East, 
and calls it the false making. 2 Whart, §1418. Ros- 
coe, the same. Crim. Ev., 487. 

‘The allegation and proof required by the re- 
spondents’ counsel was not necessary, for it is quite 
evident an affidavit might be falsely made when no 
oath whatever might have been taken. 

‘*But it is also contended, by the respondents’ 
counsel, that these indictments are bad because they 
profess to set out the affidavits only in their sub 
stance, and not in words and figures, or other apt 
words to indicate that they are literally copied. The 
words of the indictment are: ‘Which said false and 
fraudulent affidavit and writing was then and there 
of the substance following,—that is to say;’ and the 
court think that is not sufficient. The offence de- 
scribed in the statute on which these indictments are 
founded is forgery, and it has always been held nec- 
essary in such cases to set out the paper alleged to 
be forged. 

‘¢The statute (2 and 3, Wm., p. 4, c. 123), would 
seem to have obviated that necessity in England, but 
it has no elfect here. ‘he authorities are very nu- 
merous and uniform. Arch. Cr. Pl. and Ev., 42, and 
cases there cited: 2 Whart., 1468: 1 Whart., 306 ; 
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2 Russ., 374; 1 Chit., 230; State vs. Bryant, 17 N. 
H., 323; Com. vs. Houghton, 8 Mass., 107; State vs. 
Parker, 1 Chit., 298; People vs. Kingsley, 2 Cow., 
522; U. S. vs. Britton, 2 Mason, 464.’’ 
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This indictment is bad, under section 5418, because 
it does not show that any contract was made by the 
defendant with any person who had authority to 
bind the United States. There is no allegation that 
the contract wes made with W. H. Brown in his 
official capacity as Surveyor General of California. 
The allegation is that the defendant ‘‘ entered into 
a contract with W. H. Brown, then and there being 
the United States Surveyor General of California.”’ 
This is mere descriptio personae. The contract is 
then set out. It does not state, as it ought to have 
done, that it was made with him officially. The 
pleader in other parts of the indictment has been 
careful to state expressly that the said W. H. Brown 
should act in his official capacity upon certain mat- 
ters therein referred to. Thus, in reference to im- 
posing upon and deceiving the Survey or General, itis 
alleged that it was done for the purpose of deceiving 
the said W. H. Brown, ‘‘Surveyor General, in his 
official capacity aforesam, and his successor in office.”’ 

If it were necessary in regard to these matters, 
which were incidents to the contract, to allege that 
Brown was to act in his official capacity, it seems to 
us that it was much more necessary in the matter of 
the making of the contract, which was the founda- 
tion of the whole thing. 

Again, this indictment is bad, because it does not 
allege such a state of fact as shows that the United 
States could be made liable for the survey of the 
lands described in the indictment. 
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It is not every character of land that the United 
States is bound to pay for survey. All mineral 
lands, except township sites, must be surveyed by 
United States Deputy Surveyors, but payment must 
be made by the parties interested. (R.5., Sec. 2, 
334. ) 

It does not appear from this indictment that the 
lands are not mineral. 

The only allegation is that they were public lands; 


“mineral lands an@publiclands. If these lands were 


mineral the surveyor general of California had no 
legal authority to bind the United States for their 
survey, and therefore the alleged conduct of the de- 
fendant could not have defrauded the United States. 
And for this reason the indictment should have 
shown that they were not mineral lands. 


The indictment should have negatived any pre- 
sumption that might arise from the provisions of 
Rev. Stat., sec. 2401. It should have contained a 
statement of facts which were entirely inconsistent 
with the innocence of the defendant, and which 
showed that the United States must have been de- 
frauded if the defendant had committed the acts 
charged in the indictment. Section 2401 provides 
for surveys of townships without costs or any lia- 
bility on the part of the Government, whenever the 


settlers desire a survey and deposit to the credit of - 


the United States, in some United States depository, 
a sum sufficient ' pay for such survey. Von con- 
stat that this had not been done in this case. 


The second oo upon which the Judges dif- 


fered, is as follows 
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‘‘Do the facts alleged in this indictment consti- 
tute an offence under Section 5438 of the Revised 
Statutes of the United States ?’’ 


That section reads thus: 


‘*Sro. 5438. Every person who makes or causes to 
be made, or presents or causes to be presented for 
payment or approval to or by any person or officer 
in the civil, military, or naval service of the United 
States any claim upon or against the Government of 
the United States, or any department or officer 
thereof, Knowing such claim to be false, fictitious, or 
fraudulent, or who, for the purpose of obtaining or 
aiding to obtain the payment or approval of such 
claim makes, uses, causes to be made or used any 
false bill, receipt, voucher, roll, account, elaim, cer- 
tificate, affidavit, or deposition, knowing the same 
to contain any fraudulent or fictitious statement or 
entry, or who enters into any agreement, combina- 
tion, or conspiracy to defraud the Government of 
the United States,’’ &e. 


This indictment is framed under Section 5418, as 
is stated in the indictment. It would be exceed- 
ingly strange if, framed under that section, it by 
chance happened to meet all the requirements of 
another and different section defining another and 
different offense. An indictment founded upon sec- 
tion 54388 would be required to set out with particu- 
larity and certainty the precise claim which.was al- 
leged to be false, fictitious, or fraudulent, the pre- 
cise manner in which such claim was sought to be 
paid or approved, the precise contents of the affi- 
davit alleged to be false, and the precise portions 
thereof which were claimed to be fictitious or fraud- 
ulent, and we think it would be necessary to allege 
that such affidavit had, in some manner, been used 
to obtain the approval or payment of the false claim. 


LO 

Tested by these considerations, this indictment is 
bad. 

The only claim in this section 5438, which can ap- 
ply to this case, is the following, ‘‘or who for the 
purpose of obtaining, or aiding to obtain, the pay- 
ment or approval of such claim makes, uses, causes 
to be made or used any false affidavit * * * * 
knowing the same to contain any false or fictitious 
statement or entry,’’ &c. 

The making or using of such an affidavit must be 
in a case where the United States was liable, and 
therefore could be defrauded. We have already 
endeavored to show that the United States could not 
be defrauded in this case, because the contract was 
not made with Brown in his official capacity. 

The affidavit referred to must be one made before 
competent authority. This-one was not. 

This oath was administered by an incompetent 
officer, to wit, a notary public. Such an officer has 
no authority under the laws of the United States to 
administer an oath. United States vs. Curtis, 107 
U.S. 671. This oath was administered af the County 

of San Francisco by a notary public who was ap- 
pointed, commissioned and qualified as a notary 
within and for the County of Monterey. The indict- 
ment so avers. Surely a notary cannot act officially 
outside of the County for which he was appointed, 
no more than he can act outside of the State which 
appointed him. He cannot make a notarial protest 
or take the acknowledgment of a deed outside of 
his County or State. / A s 

And the indictment, must set out the affidavit so 
that the court can see whether it is such an affidavit 
as is within the statutes. 


te 
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United States vs. Noelke, 17 Blatch., 560; 

United States vs. Bennett, 16 Blatch., 338; 

Bradlaugh vs. The Queen, L. Rep., 32, B.., 
627; 

Rex vs. Taylor, 1 Camp, 404; 

Coppick vs. The State, 36 Md., 513; 

Bishop C. P.4 ed., § 845; 

2 Bishop C. L., 3d ed., § 915, note. 


The third question, upon which the Judges differed 
is, that stated by them: 


‘‘Are the words ‘falsely made’ in section 5418, 
R. 8., limited to forged instruments, or instruments 
in the nature of forged instruments ?’’ 


From what has already been said in this brief, we 
think the answer should be in the affirmative. 


The fourth question is as follows: 


“ Does the making of a genuine writing or instru- 
ment, signed by the party making it, with his own 
name, which instrument is false only in its state- 
ment of facts, for the purpose of defrauding the 
United States, constitute the ‘falsely making’ ofa 
writing or instrument within the meaning of section 
5418 of the Revised Statutes ?’’ 


We have already shown, as we think, that this 
question should be answered in the negative. 


The fifth section is as follows:  3¢¢¢“s@4r1wW. 


‘‘Ts it necessary that an instrument ‘falsely made’ 
purporting to be an affidavit and actually and know- 
ingly used for the purpose of defrauding the United 
States contrary to the statute, should be sworn to be 
for a person authorized to administer oaths for such 
purposes in order to constitute an offense under sec- 
tion 5418, R. 8.?”’ 
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We object to this question, because it implies more 
than is alleged in this indictment. Thereis no aver- 
ment that the affidavit was ‘‘actually and knowingly 
used for the purpose of defrauding the United 
States,’’ or for any other purpose. The only allega- 
tions relate to the ‘‘falsely making” of the affi- 
davits. 

But assuming that the questionis a proper one, 
then we think it should be answered in the affirma- 
tive. The word, affidavit, ex vi termini, signifies a 
written statement under oath. 

An oath is an obligation to speak the truth im- 
posed by some competent authority. 

A written statement, purporting, on its face, to 
be sworn to before a minister of the gospel, could 
not properly be called an affidavit. 

It would be a solemn statement, but not an affidavit. 
No lawyer would for a moment think of describing 
it as an affidavit, and why? Because on its face it 
would show that the person purporting to administer 
the obligation of an oath had noauthority in law so 
to do. 

It would negative the inherent legal conception of 
an affidavit as a written statement made under the 
obligation of a valid oath. In the nature of the case 


there can be no such thing as a valid oath unless the 


person imposing it had the legal authority to ad- 
minister it, and we think there can be no such thing 
as au affidavit, in legal contemplation, unless it be 
supported by a valid oath. 


The only remaining qfhestion propounded by the 
judges is the following: 
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‘‘Ts a notary public authorized to administer oaths 
and take and certify affidavits of the character and 
for the purposes for which the affidavit set out in the 
indictment is alleged to have been prepared and 


used ?”’ 


The decision of this Court, in the case of the 


United States vs. Curtis, 107 U. 8., 671, supra, 


answers the question in the negative. 

The Solicitor General in his brief upon this point 
Yefers to the 5th section of the act of March 38, 1857, 
11 Stat., 250, as giving authority to a notary to ad- 
minister the oath; but the court will find by refer- 
ence to that statute that it applies only to cases 
‘effecting any right claim, or title, or any contest 
therefor, to any of the public lands of the United 
States.’’ y , 
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Tue Unitrep STATES 
DS. No. 1,036. 
M. F. REILLY. 


This case also comes here upon a certificate of di- 
vision of opinion of the judges of the United States 
Circuit Court for the District of California, and as 
it has some features in common with No. 1034, just 
considered, we shall include them both in the same 
brief. 

The indictment charges that the defendant, on the 
5th of May, 1885, was a Commissioner of the United 
States Circuit Court for California, and an officer 
competent to administer an oath, and that he did 
knowingly, willfully and unlawfully, falsely make a 
certificate over his officia] signature and affix thereto 
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his official seal as Commissioner, and thereby falsely 
certified in substance and to the effect that Charles 
Holcomb, then and there being a United States 
Deputy Surveyor on the date aforesaid had appeared 
before him as Commissioner, and subscribed and 
sworn to a certain affidavit and final oath to certain 
field notes of a certain survey, when in truth and 
fact the said Charles Holcomb did not then and there 
appear before him and subscribe and swear to said 
affidavit, and which certificate was made for the pur- 
pose of enabling a person other than himself, and to 
the jurors unknown, to obtain and receive from the 
United States a large sum of money to wit, $2,500. 
The indictment further charges that John A. Benson 
and other unknown persons had procured a contract 
to be taken in the name of Charles Holcomb, a 
Deputy United States Surveyor, with ‘‘W. H. 
Brown, then and there being the United States Sur- 
veyor General in and for the State of California,”’ 
whereby the said Holcomb, in substance and effect, 
undertook and agreed to make a survey of certain 
lands for an agreed consideration. 

The indictment then proceeds to set out the con- 
tract, in substantially the same language as that used 
in the case against Hall, No. 1034, and to charge 
that the defendant, with the intent before stated, 
falsely and fraudulently pretended that the said 
Holcomb had made the surveys in the contract 
stipulated and in conformity with the laws of the 
United States, with intent of imposing upon the said 
Brown, in his official capacity and inducing him to 
certify and state the accounts and amounts under 
said contract; and to transmit the same to the Com- 
missioner of the General Land Office for his approval, 
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with intent to secure payment to a person other than 
himself, to the jurors unknown. 

The indictment proceeds to set out with particu- 
larity the lands alleged to have been surveyed, and 
repeats the manner in which and the intent with 
which it was done, and concludes its charging part 
with the allegation that Holcomb had a power of at- 
torney in blank, and left the same with one John A. 
Benson, which the defendant, Reilly, had filled out 
in the name of a person, or persons, to the jurors 


unknown. 
The indictment, on its face, purports to be founded 


on Section 5421 Revised Statutes. 
That section is as follows: 


‘‘Sec. 5421. Every person who falsely makes, 
alters, forges, or counterfeits, or causes or procures 
to be falsely made, altered, forged or counterfeited, 
or willingly aids or assists in the false making, alter- 
ing, forging, or counterfeiting, anv deed, power of 
attorney, order, certificate, receipts or other writing, 
for the purpose of obtaining or receiving, or of en- 
abling any other person, either directly or indirectly 
to obtain or receive from the United States, or any 
of their officers or agents, any sum of money; or 
who utter or publish as true; or cause to be uttered 
or published as true, any such false, forged, altered, 
or counterfeited deed, power of attorney, order, cer- 
tificate, receipt, or other writing, with intent to de- 
fraud the United States, knowing the same to be 
false, altered, forged, or counterfeited, or who trans- 
mits to, or presents at, or causes or procures to be 
transmitted to, or presented at, any office or officer 
of the Government of the United States, any deed, 
power of attorney, order, certificate, receipt, or other 
writing in support of, or in relation to, any account 
or claim, with intent to defraud the United States, 
knowing the same to be false, altered, forged, or 
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counterfeited, shall be imprisoned at hard labor for 
a period of not less than one year nor more than ten 
years; or shall be imprisoned not more than five 
years, and fined not more than one thousand dol- 


lars.’ 


The first question upon which the judges differed, 
is the following : 
‘‘Do the facts set forth in the indictment consti- 


tute an offense under section 5421 of the Revised 
Statutes of the United States ?”’ 


This should be answered in the negative. The of- 
fense covered by this section is forgery, and this in- 
dictment as an indictment for forgery is clearly bad, 
for the reasons stated in case No. 1084, and for the 
additional reason that forgery cannot be predicated 
uponagenuineinstrument made by the party charged. 

A person cannot forge his own promissory note or 
other writing. The instrument cannot be genuine 
and at the same time forged. 


Second question : 


‘* Do the facts set forth in the indictment consti- 
tute an offense under that portion of section 5438 of 
the Revised Statutes of the United States, which pro- 
vides for the punishment of ‘every person * * * 
who, for the purposeof obtaining, or aiding toobtain, 
the payment’ of any claim upon or against the Gov- 
ernment of the United States or any Department or 
officer thereof, ‘makes’ * * * any false * * * 
certificate or affidavit * * * knowing the same 
to contain any fraudulent or fictitious statement ?”’ 


As we had occasion to say, in the other case, it 
would be something very tncommon and highly im- 
probable that an indictment founded on one section 
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of the statute should accidently and unintentionally 
contain all the averments necessary to make it a 
good indictment under another section creating a 
different offense. 

It may be that a defendant, in such a case, would 
be required to prepare his defense, against all pos- 
sible views that the government could present against 
him; but it certainly would be more than is gener- 
ally done. 

This indictment is not good under section 5438, 
because it does not show that the claim made was a 
false claim, which is the first thing to be alleged. 
It does not aver that Holcomb had not made surveys 
called for in the contract. The only allegation is 
that the defendant falsely pretended that Holcomb 
had made the surveys. That is not the clear and 
certain averment of the fact required by the law. 

The only other allegation upon the subject is in 
said affidavit. Holcomb is made and represented to 
have sworn that he had well and truly made the 
survey, established the corners, &c., ‘‘whereas in 
truth and fact the said Charles Holcomb did not 
then and there appear before the said M. F. Reilly 
as commissioner aforesaid, or otherwise, or at all, 
and subscribe and swear in substance, and to the 
effect that he had well, faithfully and truly, in his 
own proper person and in strict conformity with the 
instructions,’’ &c., negativing the allegations of the 
affidavit. This is not sufficient. 


The third question is answered by the answer to 
the second. 


‘ 


The fourth question is answered by what has been 
already said in this brief. 
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We are unable to find any authority for a Com- 
missioner of the United States Circuit Court to ad- 
minister oaths and make certificates for the pur- 
poses stated. Question 5. 


Question 6. ‘‘Is it necessary to constitute an of- 
fense under that section, when the certificate is ac- 
tually used for any of the purposes prohibited by 
section 5438 that the officer making it should be 
lawfully ¢mpowered to administer the oath and 
make the certificate ? 


W hen oaths and certificates are referred to in a stat- 
ute, it must be understood that they are what in law 
are called, oaths and certificates. There can be no 
oath unless it has been imposed by competent au- 
thority, and there can be no certificate in legal con- 
templation unless it is one which the law recognizes. 
A paper purporting to be a certificate, if signed by 
a person unauthorized, is not a certificate. <A state- 
ment at the end of a deposition by a physician that 
it had besn subscribed and sworn to before him, 
would not be such a certificate as would be entitled 
to any consideration. It would not be an instrument 
known to the law. 


Seventeenth question. ‘¢ Do the facts as set out in 
the indictment constitute an offense under any stat- 
ute of the United States.”’ 


We submit that this Court will not make an ex- 
amination of all the criminal laws to ascertain if 
there be any that will sustain this indictment. We 
venture the opinion that this is the first time that 
such a question has been submitted to this Court. 
Its time is sufficiently octupied in answering qtes- 
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tions that are specific and confined to those which 
relate to specific statutes. 


The eighth question is answered by the above. 


The ninth and tenth questions are answered by 
the authorities already cited to show that the instru- 
ments which are ‘‘falsely made’’ and referred to in 
section 5421, are those which are forged and not those 
which are genuine, but contain a false-statement of 
facts. 

Respectfully submitted, 
FRANK H. HURD 
WALTER H. SMITH, 
March 14, 1889. Alty’s for Def’ ts. 
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ADDITIONAL BRIEF FOR DEFENDANT. 


On certificate of division in opinion between the Judges of 


the Circuit Court for the District of California. 
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The indictment in this case appears to have utterly con- 
founded the judges. They have submitted ten questions 
to this Court to ascertain, if it can, under what statute 
the indictment was found, and significantly inquire in the 
seventh question : 


“Do the facts as set outin the indictment constitute an 
offense under any statute of the United States ?” 


If this Court undertakes to answer that question by ex- 
amining all the statutes of the United States for the pur- 
pose of informing the district attorney and the court 
below what law has been violated, the decision will be with- 


out a precedent and will greatly encourage loose and un- 
certain pleading. 


‘An: indictment so far lacking adherence to statutory 
terms that the court cannot see on which of two statutes 
it is drawn, is ill.” 

1 Bish. Crim. Proc., sec. 612, and cases cited. 


The first question submitted by the judges is: 


“ Do the facts set forth in the indictment constitute an 
offense under section 5421 of the Revised Statutes of the 
United States ? ” 


The charge in the indictment is that defendant Reilly 
did knowingly, wilfully, and unlawfully, falsely make a cer- 
tificate to the effect that Charles Holcomb, a United States 
deputy surveyor and contractor for surveying public lands, 
appeared before him (Reilly) and took and subscribed an 
oath to an affidavit, which affidavit stated that Holeomb had 
complied with a contract to survey certain public lands. 

Section 5421 defines the crime of forgery, which is the 
falsely making of a writing, and not the offense of mak- 
ing a false paper. If any offense is described in the in- 
dictment it is the offense of forgery, but the facts stated 
do not constitute the crime of forgery. It is alleged that 
the certificate was made and signed by the defendant 
Reilly himself, and whether the facts stated in it were true 
or false the making of it was the genuine act of defendant 
Reilly ;. in other words, the certificate is just what it pur- 
ports to be and is not altered, forged or counterfeited. 

The second question submitted is: 


“Do the facts set forth in the indictment constitute an 
offense under that portion of section 5438 of the Revised 
Statutes of the United States which provides for the pun- 
ishment of ‘every person * * * who, for the purpose 
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of obtaining or aiding to obtain the payment’ ‘ of any claim 
upon or against the Government of the United States, or 
any department or officer thereof, ‘makes * * * any 
false * * * certificate or affidavit * * * know- 
ing the same to contain any fraudulent or fictitious state- 
ment ?” 


The offense described in section 5438 of the Revised 
Statutes is the presenting, for payment or approval to an 
officer of the United States, a false, fictitious, or fraudu- 
lent claim, knowing it to be such, or making any false bill, 
receipt, voucher, roll, account, claim, certiticate, affidavit, 
or deposition, for the purpose of obtaining, or aiding to 
obtain, the payment or approval of such false claim, know- 
ing that such bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition contains any fraudulent 
or fictitious statement or entry. 

The certificate, affidavit, or deposition mentioned in this 
seetion is one not falsely made, but is a genuine document 
containing fraudulent or fictitious statements, and is not 
the falsely-made certificate described in the indictment. 

The second question submitted by the judges does not 
contain all of the material words of the statute describing 
the offense sought to be charged under section 5438. The 
portion of the section relating to this matter is as fol- 
lows : 


“ Sec. 5438. Every person who makes or causes to be 
made, or presents or causes to be presented, for payment 
or approval, to or by any person or officer * * * of 
the United States, any claim upon or against the Govern- 
ment of the United States, or any department or officer 
thereof, knowing SUCH CLAIM to be false, fictitious, or fraud- 
ulent, or who, for the purpose of obtaining or aiding to 
obtain the payment or approval of such claim, makes 
* * * any false certificate, knowing the same to contain 
any fraudulent or fictitious statement or entry,’ &Xc. 
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It is not alleged in the indictment that defendant Reilly 
knew that Holcomb’s claim for surveying was false, ficti- 
tious, or fraudulent, or that such claim was in fact either 
false, fictitious, or fraudulent, nor is it alleged in the in- 
dictment that the affidavit of Holeomb, to which the certifi- 
cate of defendant Reilly was attached, was false, fictitious, 
or fraudulent—the only charge being that defendant Reilly 
falsely made a certificate—reciting that Holcomb appeared 
before him at a certain time and place and made an aff- 
davit, which affidavit was to be used to secure the approval 
of his (Holeomb’s) survey. 

The third question submitted is: 


‘Do the facts set out in the indictment constitute an 
offense under section 5438 of the Revised Statutes of the 
United States ? ” 


This question must be answered in the negative, and 
the answer to it will show that no offense whatever is 
charged in the indictment under any statute of the United 
States. 

The only charge is that the certificate to the affidavit 
was falsely made in that Holcomb did not then and there 
appear before defendant Reilly, commissioner, or other- 
wise, or at all, and subscribe and swear to the affidavit. 

This is not an allegation that Holcomb did not at any 
time or place appear before defendant Reilly and subscribe 
and swear to the affidavit. 

Reilly was a commissioner of the circuit court for the 
district of California. The affidavit’ could as well Jhave 
been made in any other part of the State as in San Fran- 
cisco, and in that case Holcomb woald not have appeared 
before Reilly then and there (7. ¢.,in San Francisco), or 
otherwise, or at all. 3 


An examination of the indictment will show that there 
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is no allegation whatever that Holcomb did not subscribe 
and swear to the affidavit in manner and form as certified 
to by defendant Reilly. 

The indictment charges that— 


_“M. F. Reilly, * * * being a commissioner of the 
United States circuit court for California, * * * did know- 
ingly, wilfully, and unlawfully falsely make a certificate 
over his official signature and under his official seal affixed 
thereto as commissioner aforesaid, wherein and whereby 
he, the said M. F. Reilly, did then and there falsely cer- 
tify in substance and to the effect that Charles Holcomb, 
then and there being a United States deputy surveyor, on 
the date last aforesaid appeared before him, the said M. F. 
Reilly, as commissioner aforesaid, and subscribed and 
swore toa certain affidavit and final oath to certain field- 
notes of a certain survey, * * * whereas, in truth and in 
fact, the said Charles Holcomb did not then and there appear 
before him, the said M. F. Reilly, as commissioner afore- 
said, or otherwise, or at all, and subscribe and swear to 
the aforesaid affidavit, * * * which said certificate was 
so knowingly, wilfully, and unlawfully falsely made by the 
said M. F. Reilly aforesaid, in the matter and in manner 
ard form following,” &c. | 


The indictment then sets out the contract to survey cer- 
tain public lands, with regard to which the affidavit certi- 
fied to by defendant Reilly was made. It then alleges 


“Said M. F. Reilly, defendant herein, with the intent 
and for the purpose of enabling a person other than him- 
self * * * directly to obtain and receive from the 
United States a large sum of money, * * * falsely 
and fraudulently pretending that Charles Holcomb had 
made the surveys in the aforesaid contract stipulated to 
be made, * * * the said M. F. Reilly, defendant 
herein, heretofore, to wit, on the fifth day of May, in the 
year of our Lord one thousand eight hundred and eighty- 
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five, at the city and county of San Francisco, State and 
district of California, * * * did know ingly, wilfully, 
and unlawfully falsely make a certificate * * 
wherein and wher eby he, the said M. F. Reilly, defendant 
herein, did then and there falsely certify in substance and 
to the effect that the said Charles Holcomb, then and there 
being a United States deputy surveyor as: aforesaid, on the 
date last aforesaid, appeared before him, the said M. F. 
Reilly, defendant herein, as commissioner aforesaid, and 
subscribed and swore to the affidavit and final oath to the 
field-notes of said pretended survey, * * * by which 
said affidavit and final oath and the false certificate thereto, 
made as aforesaid, by the said M. I’. Reilly, he, the said 
Charles Holcomb, is made and represented to have sworn 
in substance and to the effect,” &¢.— 


Setting out the affidavit to which it is alleged defendant 
Reilly certified that Holeomb had subscribed and sworn. 
The indictment then alleges that-—— 


‘Whereas, in truth and in fact, the said Charles Hol- 
comb did not then and there appear before him, the said 
M. F. Reilly, as commissioner aforesaid, or otherwise or 
at all, and subseribe and swear, in substance and to the 
effect,” &¢.— 


Setting out the affidavit which the indictment alleges 
Holcomb did not subscribe and swear to. 

A comparison of the two affidavits, to wit, the affidavit 
which it is alleged in the indictment that defendant Reilly 
certified that Holeomb had subscribed and sworn to, with 
the affidavit which the indictment alleges that Holcomb 
did not subscribe and swear to, will show the two affida- 
vits are substantially different. The allegation in the in- 
dictment that Holeomb did not subscribe and swear to the 
last mentioned affidavit is not an allegation that he did 
not swear ancl subscribe to the affidavit to which de- 
fendant Reilly's certificate was attached. There is no de- 
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nial whatever of the fact stated in the certificate made by 
the defendant Reilly to the first affidavit set out in the in- 
dictment. The only denial is that he subscribed and swore 
to the latter. The affidavit to which it is alleged Reilly’s 
certificate was attached is as follows: 


“That he (Holcomb) had well, faithfully, and truly, in 
his own proper person, and in strict conformity with the 
instructions furnished by the United States Surveyor-Gen- 
eral for California, the surveying manual, and the laws of 
the United States, surveyed all those parts or portions of 
the retracing of the boundary-line between California and 
Nevada, from closing cor. (meaning corner) to om (mean- 
ing tow nships) 29 and 30 N. (meaning north), Rs. (mean- 
ing ranges) 2 E. (meaning east), S. (meaning San) B. 
(meaning Bernardino) M. (meaning meridian) ¢o closing 
cor. (meaning corner) to Tps. (meaning townships) 11 8. 
(meaning south), Rs. (meaning ranges) 43 and 44 EF. (mean- 
ing east), Mt. (meaning Mount) D. (meaning Diablo) M. 
(meaning meridian). The subdivision lines of Tps. (mean- 
ing townships) 11 S. (meaning south), R. (meaning range) 
44 E. (meaning east), Tp. (meaning township) 12 S. (mean- 
ing south), Rs. (meaning ranges) 44 and 45 E. (meaning 

east), Tp. (meaning township) 13 S. (meaning south), Rs. 
(meaning ranges) 44, 45, and 46 E. (meaning east), and 
Tps. (meaning townships) 14 and 15 S. (meaning south), 
Rs. (meaning ranges) 44 and 45 E. (meaning east), and 
Tp. (meaning township) 16 8S. (meaning south), Rt. ogee 
ing range) 45 E. (meaning east), M. (meaning Mount) D 

(meaning Diablo) M. (meaning meridian.) Also, Tp. 
(meaning township) 30 N. (meaning north), Rs. (mean- 
ing ranges) 1 and 2 E. (meaning — and Tp. —* 
township) 31 N. (meaning north), R. (meaning range) 1 

E. (meaning east) of the San Bernardino base and me- 
ridian, in the State of Califcenis, as represented in the 
foregoing field-notes, * * * and that all the corners 
of said survey had been established and perpetuated by 
him (Holcomb) in strict accordance with the surveying 
manual, printed instructions, the special written instruc- 
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tions of the surveyor-general for California, and in the 
specific manner described in the field-notes, * * * and 
that said field-notes are the true field-notes of such sur- 
vey, ec. 


The italicized portion of the foregoing affidavit is not 
contained in the affidavit which the indictment alleges 
Holcomb did not swear to, but is included, as before 
stated, in the affidavit to which Reilly certified. 

The affidavit with the portion in italics is a very differ- 
ent document from the affidavit without such portion. 
The material calls of the survey are included in the former, 
while in the latter these essential provisions are omitted, 
to wit, the resurvey of the boundary line between Cali- 
fornia and Nevada. Holcomb certainly would not have 
sworn to an affidavit with the portion in italics excluded, and 
the fact that he did not has no tendency to show that he did 
not subscribe and swear to a proper affidavit which was 
certified to by defendant Reilly. This fatal defect not only 
answers the third question submitted by the judges, but 
shows that no offense whatever is charged in the indict- 
ment, and sufficiently disposes of all of the ten questions 
certified from the court below. 

WM. M. STEWART, 
For Defendant. 


Supreme Court of the Amited States. 


Octoser Term, 1888. 


THE UNITED STATES. 
v. + No. 1034. 


JOHN D. HALL. 


ADDITIONAL BRIEF FOR DEFENDANT. 


— Qn 


On Certificate of Division in Opinion between the Judges 
of the Circuit Court for the District of California. 


Most of the points in this case have already been con- 
sidered in the foregoing brief in No. 1036, and also 
in the briefs of Messrs. Hurd and Smith, but we beg leave 
to make the following suggestions : 

The charge in this indictment is that defendant Hall 
‘did knowingly, wilfully, and unlawfully falsely make an 
affidavit for the purpose of defrauding the United States 
of a large sum of money.” The offense described in the 
indictment is forgery, but the indictment does not charge 
the defendant with forgery. It simply describes that of- 
fense, and proceeds to state how the offense was committed. 
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It alleges that the forgery was committed by making a genu- 
ine affidavit, and then sets out 2 contract between Surveyor- 
General Brown and the defendant to survey certain public 
lands, and then alleges that defendant Hall made an affidavit 
that he had completed the survey, and avers that the affi- 
davit was made to defraud the United States, and was false 
because “in truth and in fact the tield-notes accompanying 
and to accompany said aftidavit and final oath were not 
true and correct field-notes of said survey, and whereas in 
truth and in fact he, the said John Derris Hall, had not 
marked, established, and perpetuated @// of the corners of 
suid survey in strict accordance with the surveying manual 
and the surveying instructions, and in the spec¢fe manner 
deseribed in said tield-notes.” 

This is no allegation that the affidavit was false or fraud- 
ulent, or that the survey and field-notes were not in sub- 
stantial accordance with the contract, the surveying manual, 
and instructions. It is probable that no contract of any 
kind was ever performed with the strictness deseribed in 
the foregoing quotation. The fact that the grand jury was 
unable to charge the defendant Hall with any substantial 
failure to comply with his contract shows that no offense 
has been committed. It certainly shows that no attempt 
was made to detraud the Government. The Government 
is not defrauded or injured in any way unless a contractor 
fails in some material matter to comply with his contract. 
Strict compliance is generally an impossibility. Only a 
substantial compliance is required by law. 

There is no allegation that there was not a substantial 
complhance with all the terms and conditions of Hall’s con- 
tract, or that the claim was unjust and ought not to be 
paid. 


WM. M. STEWART. 
For Defendant. 


UNITED STATES VS. PERRIN ET AL. 


United States of America. United States cireuit court, ninth 


circuit, district of California. 


Indictment. 


At a stated term of the said circuit court, begun and holden at the city and 
county of San Francisco, within and for the district of California, on the 
second Monday in July, in the year of our Lord one thousand eight hun- 
dred and eighty-seven. 

The grand jurors of the United States of America of said circuit court, 
within and for the district aforesaid, on their oath aforesaid, present that 
George H. Perrin, John McNee, and John H. Benson, late of the 
district of California, heretofore, to-wit : On the second day of December, 
in the year of our Lord one thousand eight hundred and eighty four, 
at the city and county of San Francisco, State and district of Cali- 
fornia, and within the jurisdiction of this honorable court, did unlawfully, 
corruptly, and wickedly conspire, combine, and agree together, and with 
divers other persons, to the said grand jurors unknown, to defraud the 
United States of a large sum of money, to-wit: The sum of four hundred 
and ninety-two dollars, lawful money of the United States, by the means 

and in the manner following, that is to say, that they, the said 

, 2 George H. Perrin, John McNee, and John H. Benson in pursuance 

of the unlawful conspiracy, confederation, and agreement aforesaid, 

had made an’ entered into for the purpose of defrauding the United States 

as aforesaid, did then and there procure, secure, and cause to be entered 

into a contract by and between the said defendant George H, Perrin, then 

and there being «a deputy United States surveyor in and for the State of 

California, on “the one part, and W. H, Brown, then and there being the 

United States surveyor-general in and for the State of California, on the 

other part, whereby the said defendant George H. Perrin, in his said 

capacity aforesaid, in substance and effect undertook, agreed, and premised 

for and in consideration of the sum of nine dollars per mile for base, 

standard, meridian, and meander lines; seven dollars per mile for town- 

ship lines ; and five dollars for section lines, except where the lines of 

survey pass over mountainous lands, or lands heavily timbered or covered 

with dense undergrowth, and in such case at the rate of eighteen dollars 

per mile for base, standard, meridian, and meander lines ; sixteen dollars 

per mile for township lines, and fourteen dollars per mile for section lines, 

} for every mile and part of a mile actually run and marked in the field, 
. random lines and offsets not included ; to well, truly, and faithfully in 
his own proper person, in strict conformity with the laws of the United 

States, the printed manual of surveying mstruction, and other surveying 

instructions issued by the Commissioner of the Gene ral Land Office 

3 and with such special instructions as he may receive from the sur- 
veyor-general in conformity therewith, survey, mark and establish 

the subdivision lines and the east boundary of Tp. (meaning township) 
13 N. (meaning north), R. (meaning range) 11 W. (meaning west), M. 
(meaning Mount), D. (meaning Diablo) M. (meaning meridian), and also 
the subdivision lines and the north, east, and west boundaries of Tp. 
(meaning township) 11 N. (meaning north), R. (meaning range) 12 W. 
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(meaning west), M. (meaning Mount) D. (meaning Diablo) M. (meaning 
meridian), and which said lands are more definitely described as follows, to- 
wit: The east boundary of township thirteen north, range eleven west, Mount 
Diablo meridian, and, also, the subdivision lines and the north, east, and 
west boundaries of township eleven north, range twelve west, Mount 
Diablo meridian, which said lands were public lands of the United States, 
and were and are situate within the district and State of California, and 
that he would complete the surveys in the manner aforesaid, and return 
the true field-notes thereof to the office of the said surveyor-general on or 
before the 30th of June, 1885. (Sec. 5440, R. S. U.S.) 

And it was further expressly stipulated, understood, and agreed, by and 
between the said George H. Perrin, defendant and United States deputy 
surveyor, and the said W. H. Brown, United States surveyor-general 
aforesaid, and made a condition of the aforesaid contract that the surveys 

ini said contract described should not be commenced before the said 
4 George H. Perrin, defendant herein, should be officially notified by 

the said surveyor-general of the approval of the aforesaid contract 
by the Commissioner of the General Land Office. 

And it was turther stipulated, understood, and agreed by and between 
the said George H. Perrin, United States deputy surveyor as aforesaid, 
defendant herein, and the said W. H. Brown, United States surveyor-gen- 
eral aforesaid, and made a condition of the aforesaid contract, that no 
accounts should be paid for the surveys in said contract stipulated to be 
made, unless properly certified by the said W. H. Brown in his official 
‘apacity aforesaid, and by his successor in office in such official capacity, 
should the said W. H. Brown for any cause cease to be such officer afore- 
said; that such surveys were in accordance with the instructions in said 
contract stipulated to be observed by him, the said George H. Perrin, and 
until approved plats and certified transcripts of the field-notes of the sur- 
veys to be made by him, the said George H. Perrin, and for which ac- 
counts should be rendered, were filed in the General Land Office. 

And it was further stipulated, understood, and agreed by and between 
the said George H. Perrin, United States deputy surveyor as aforesaid, 
defendant herein, and the said W. H. Brown, United States surveyor-gen- 
eral as aforesaid, and made a condition of the aforesaid contract that no 
payment should be made for the surveys stipulated to be made by him, 
the said George H. Perrin, not executed by the said deputy surveyor in 

his own proper person, which said contract was duly approved by 
5 the Commissioner of the General Land Office on December 13th, 

1884, of which said approval the said George H. Perrin was there- 
after officially notified by the United States surveyor-general of the State 
of California. 

And that in pursuance of the aforesaid conspiracy, combination, con- 
federacy, and agreement amongst them, the said defendants made and en- 
tered into as aforesaid, to defraud the United States, as aforesaid, the said 
George H. Perrin, well knowing that the aforesaid contract had been 
made and entered into by and between him, the said George H. Perrin, 
United States deputy surveyor as aforesaid, and the said W. H. Brown, 
United States surveyor-general as aforesaid, at the time and in the man- 
ner aforesaid, for a survey of the lands in the aforesaid contract, and here- 
inbefore described, and full well knowing the terms and conditions of the 
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said contract thereafter (meaning after the second day of December, 1884), 
and before the date next hereinafter mentioned, for the purpose and with 
the intent to effect the object of the aforesaid conspiracy, did cause and 
procure a fraudulent, fictitious, and pretended survey of the lands described 
in the aforesaid contract, and hereinbefore described, to be made. 

And he, the said George H. Perrin, defendant herein, then and there 
well knowing said survey of the aforesaid lands, so caused and procured 
by him, the said George H. Perrin, to be made as aforesaid, had not been 
made in strict conformity with the laws of the United States, the printed 
manual of surveying instructions, and other instructions issued by the 

Commissioner of the General Land Office ; and he, the said George 
6 H. Perrin, defendant herein, well knowing that he, the said George 
H. Perrin, United States deputy surveyor aforesaid, and defend- 
ant herein, had not executed the said survey of the lands in the aforesaid 
contract, and hereinbefore described, in his own proper person, or at all ; 
and he, the said George H. Perrin, defendant herein, well knowing that 
said survey of the lands hereinbefore described, so caused and procured 
by him, the said defendant, George H. Perrin, to be made as aforesaid, 
was fraudulent, fictitious, and pretended, for the purpose and with the 
intent of imposing upon and deceiving W. H. Brown, United States sur- 
veyor-general aforesaid, in his official capacity aforesaid, and his (meaning 
the said W. H. Brown) successor in office in such official capacity afore- 
said, should the said W. H. Brown, for any cause cease to be such officer 
aforesaid, and for the purpose and with the intent of securing the approval 
of said pretended survey by the said W. H. Brown, in his official capacity 
as United States surveyor-general, as aforesaid, and by his (meaning the 
said W. H. Brown) successor in office in such official capacity, should the 
said W. H. Brown for any cause cease to be such officer aforesaid, and for 
the further purpose of procuring the said W. H. Brown, in his official ca- 
pacity as United States surveyor-general aforesaid, should the said W. 
H. Brown for any cause cease to be such officer aforesaid, to properly cer- 
tify to the accounts and amounts accruing to the defendant under and by 
the terms of the aforesaid contract, and for the further purpuse of securin 
approved plats and certified transcripts of the field-notes of said pretend 
survey to be filed in the Greneral Land Office, and with the intent 
7 and for the purpose of securing the payment from the United 
States of the contract price for said survey agreed to be paid 
under and by the terms of said contract made and entered into as 
aforesaid, by and between the said George H. Perrin, United States 
deputy-surveyor, and the said W. H. Brown, United States surveyor- 
general aforesaid, and with the intent to corruptly, wickedly, and unlaw- 
fully defraud the United States out of a large sum of money, to wit, the 
sum of four hundred and ninety-two dollars, the said George H. Perrin, 
defendant herein, heretofore, to wit, on the 20th day of April, in the year 
of our Lord one thousand eight hundred and eighty-five, at the city and 
county of San Francisco, State and district of California, and within the 
jurisdiction of this honorable court, did cause and procure false, fictitious, 
and fraudulent field-notes of the aforesaid false, fictitious, and pretended 
survey to be made and returned to the United States surveyor-general 
aforesaid of the following lands in the aforesaid contract and hereinbefore 
described. to wit: Tp. (meaning township) 11 N. (meaning north), R. 
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(meaning range) 12 W. (meaning west), and Tp. (meaning township) 13 
N. (meaning north), R. (meaning range) 11 W. (meaning west), of the 
M’t (meaning Mount) Diablo base ‘and meridian in the State of California, 
which said lands are more definitely described as follows, to wit: town- 
ship eleven north, range twelve west, and township thirteen north, 
range eleven west of the Mcunt Diablo base and meridian, and which 
said lands were public lands of the United States, and were and are 
8 situate within the district and State of California, which said false, 
fictitious, and fraudulent field-notes represented that the aforesaid 
survey had been made Ry the said defendant George H. Perrin, United 
States de ‘puty-surveyor, in his own proper person, whereas in truth and 
in fact the aforesaid survey had not been made by the said George II. 
Perrin, United States deputy-surveyor, or otherwise, in his own proper 
person, or at all, and which said false, fictitious, and fraudulent field-notes 
purported: to be true field-notes of the actual work as done in the field in 
making the aforesaid survey of the lines of the lands in the aforesaid con- 
tract, and hereinbefore described, whereas in truth and in fact said field- 
notes were not true field-notes of the work actually done in the field, and 
which said false, fictitious, and fraudulent field-notes represented that the 
aforesaid pretended survey of the lands last hereinbefore described had 
been made in strict conformity with the laws of the United States, 
and the printed manual of surveying instructions, whereas in truth and 
in fact the aforesaid survey had not been made in strict conformity with 
the laws of the United States and the printed manual of surveying in- 
structions, or in conformity therewith at all, and which said false, fictitious, 
and fraudulent field-notes represented that all the corners of the aforesaid 
survey of the lands last hereinbefore described had been established and 
perpetuated in strict accordance with the surveying manual of printed in- 
structions, and in the specific manner therein described, whereas in 
9 truth and in fact all the corners of the aforesaid survey of the lands 
last hereinbefore described had not been established and perpetuated 
in strict accordance with the surveying manual of printed instructions and 
in the specific manner in the aforesaid field-notes described ; and which said 
false, fictitious, and fraudulent field-notes represented and purported to be 
the true field-notes of the aforesaid pretended survey of the lands last here- 
inbefore deseribed, whereas in truth and in fact they were not true field- 
notes of the said survey, but on the contrary were false, fictitious, and fraud- 
ulent field-notes of said survey, all of which the said defendants, George H. 
Perrin, John MeNee, and John A. Benson, then and there well knew. 
And so the jurors aforesaid, upon their oath aforesaid, do say that the 
said defendants, George H. Perrin, John MeNee, and John H. Benson, on 
the second day of Decembe r, 1D the year of our ‘Lord one thousand eight 
hundred and eighty-four, at. the city and county of San Francisco, State 
and district of California. and within the jurisdiction of this honorable 
court, did knowingly, unlawfully, corruptly, and wickedly conspire, con- 
federate, combine, and agree together to defraud the United States of a 
large sum of money, to wit, the sum of four hundred and ninety-two ia 
lars, and the unlawful and fraudulent acts in manner and form, and by the 
defendants in this count hereinbefore set forth, were done to effect the ob- 
ject thereof. 
Against the peace and dignity of the United States of America, contrary 
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to the form of the statutes of the United States of America in such case 
made and provided. 


10 . Count two. 


And the grand jurors aforesaid, on their oath aforesaid, do further pre-— 
sent that George H. Perrin, John MeNee, and John A. Benson, late of 
the district of California, heretofore, to wit, on the second day of Decem- 
ber, in the year of our Lord one thousand eight hundred and eighty-four, 
at the city and county of San Francisco, State and district of California, 
and within the jurisdiction of this honorable court, did knowingly, un- 
lawfully, corruptly, and wickedly conspire, combine, confederate, and agree 
together, and with divers other persons to the said grand j jurors unknown, 
to defraud the United States of a large sum of money, to wit, the sum of 
four hundred and ninety-two dollars, lawful money of the United States, 
by the means and in the manner following; that is to say, that they, the 
said George H. Perrin, John MecNee, and John A. Benson, in pursuance 
of the unlawful conspiracy, confederation, and agreement aforesaid, had, 
made, and entered into for the purpose of defrauding the United States as 
aforesaid, did then and there procure, secure, and cause to be entered into 
a contract by and between the said defendant George H. Perrin, then and 
there being a deputy United States surveyor in and for the State of Cali- 
fornia, on the one part, and W. H. Brown, then and there being the United 
States surveyor-general in and for the State of California, on the other 

part, ‘whereby the said defendant George H. Perrin, i in his said 
1] capacity aforesaid, in substance and effect undertook, agreed, and 
promised, for and in consideration of the sum of nine dollars per 
mile for base, standard, meridian, and meander lines; seven dollars per 
mile for township lines, and five dollars for section lines, except where the 
lines of survey pass over mountainous lands, or lands heavily timbered or 
covered with dense undergrowth, and in such case at the raté of eighteen 
dollars per mile for base, standard, meridian, and meander lines; sixteen 
dollars per mile for township lines, and fourteen dollars per mile for sec- 
tion lines, for every mile and part of a mile actually run and marked in 
the field, random lines and offsets not included, to well, truly, and faith- 
fully in his own proper person, in strict conformity with the laws of the 
United States, the printed manual of surveying instruction, and other sur- 
veying instructions issued by the Commissioner of the General Land Office, 
and with such special instructions as he may receive from the-surveyor- 
general in conformity therewith, survey, mark, and establish the subdi- 
vision lines and the east boundary of Tp. (meaning township) 13 N. 
(meaning north), R. (meaning range) 11 W.(meaning west), M. (meaning 
Mount) D. (meaning Diablo) M. (meaning meridian), and also the subdi- 
vision lines and the northeast and west boundaries of T p. (meaning town 
ship) 11 N. (meaning north), R. (meaning range) 12 W. (meaning west), 
M. (meaning Mount), D. (meaning Diablo) M. (meaning meridian), and 
which said lands are more definitely described as follows, to wit, 
12 the east boundary of township thirteen north, range eleven west, 
Mount Diablo meridian, and also the subdivision lines and the 
northeast and west boundaries of townsnip eleven north, range twelve 
west, Mount Diablo meridian, which said lands were public lands of the 
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United States, and were and are situate within the district and State of 
California, and that he would complete the surveys in the manner afore- 
said, and return the true field-notes thereof to the office of the said surveyor- 
general on or before the 30th of June, 1885. (See. 5440, R.S., U. S.) 

And it was further expressly stipulated, understood, and agreed by and 
between the said George H. Perrin, defendant, and United States deputy- 
surveyor as aforesaid, and the said W. H. Brown, United States surveyor- 
general, and made a condition of the aforesaid contract, that the surveys in 
said contract described should not be commenced before the said George 
H. Perrin, defendant herein, should be officially notified by the surveyor- 
general of the approval of the aforesaid contract by the Commissioner of 
the General Land Office. 

And it was further stipulated, understood, and agreed by and between 
the said George H. Perrin, U nited States deputy-surveyor as aforesaid, 
defendant herein, and the said W. H. Brown, United States surveyor- 
general aforesaid, and made a condition of the aforesaid contract, that no 

accounts should be paid for the surveys in said contract stipulated 
13 to be made unless properly certified by the said W. H. Brown in 

his official capacity aforesaid, and by his suecessor in office in such 
official capacity, should the said W. H. Brown for any cause cease to be 
such officer aforesaid, that such surveys were in accordance with the in- 
structions in said contract stipulated to be observed by him, the said George 
H. Perrin, and until approved plats and certified transcripts of the field- 
notes of the surveys to be made by him, the said George H. Perrin, and 
for which accounts should be rendered, were filed in the General Land 
Office. 

And it was further stipulated, understood, and agreed, by and between 
the said George H. Perrin, United States deputy surveyor as aforesaid, 
defendant herein, and the said W. H. Brown, United States surveyor-gen- 
eral as aforesaid, and made a condition of the aforesaid contract that no 
payment should be made for the surveys stipulated to be made by him, 
the said George H. Perrin, not executed by the said deputy surveyor, in 
his own proper person, which said contract was duly approved by the Com- 
missioner of the General Land Office on December 13th, 1884, of which 
said approval the said George H. Perrin was thereafter officially notified 
by the United States surveyor-general of the State of California. 

And that in pursuance of the aforesaid conspiracy, combination, confed- 
eracy, and agreement amongst them, the said defendants, made and entered 

into as aforesaid, to defraud the United States as aforesaid, the said 
14 defendant, George H. Perrin, for the purpose and with the intent 

to effect the object of the aforesaid conspiracy, falsely and fraudu- 
lently pretending that he had made a survey of the lands in the aforesaid 
contract, and hereinbefore described, in strict conformity with the laws of 
the United States, the printed manu: al of sar veying instructions, and other 
instructions issued by the Commissioner of the General Land Office, and 
in his own proper person, as required by the terms of the aforesaid con- 
tract; whereas in truth and in fact he, the said George H. Perrin, had not 
made a survey of the lands in said contract, and hereinbefore described, in 
strict conformity with the laws of the United States, the printed manual 
of surveying Instructions, and other instructions issued by the Commis- 
sioner of the General Land Office ; and whereas in truth and in fact he, 
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the said George H. Perrin, had not made a survey of the lands in the afore- 
said contract, and hereinbefore described, in his own proper person, or at 
all; for the purpose of imposing upon and deceiving the said W. H. Brown, 
United States surveyor-general as aforesaid, in his official capacity as 
aforesaid, and his (meaning the said W. H. Brown) successor in office in 
such official capacity aforesaid, should the said W. H. Brown for any’ 
cause cease to be such officer aforesaid, and for the purpose and with the 
intent of securing the approval of said pretended survey by the said W. H. 

Brown, in his official capacity as United States surveyor-general 
15 aforesaid, and by his (meaning the said W. H. Brown) successor in 

office in such official capacity, should the said W. H. Brown for 
any cause cease to be such officer aforesaid, and for the further purpose of 
procuring the said W. H. Brown, in his official capacity as United States 
surveyor-general aforesaid, and his (meaning the said W. H. Brown) 
successor in office in such official capacity as aforesaid, should the said W. 
H. Brown for any cause cease to be such officer aforesaid, being thereto 
authorized and empowered by law so to do, to properly certify to the ac- 
counts and amounts accruing to the said George H. Perrin, defendant 
herein, under and by the terms of the aforesaid contract, and for the fur- 
ther purpose of securing approved plats and certified transcripts of the 
field-notes of said pretended survey to be filed in the General Land Office, 
and with the intent and for the purpose of securing the payment to him, 
the said George H. Perrin, from the United States, of the contract price 
agreed to be paid for said survey, according to the terms of the aforesaid 
contract, and with the intent to corruptly, wickedly, and unlawfully de- 
fraud the United States out of a large sum of money, to wit, the sum of 
four hundred and ninety-two dollars, the said George H. Perrin, defendant 
herein, heretofore, to wit, on the 20th of April, in the year of our Lord 
one thousand eight hundred and eighty-five, at the city and county of San 
Francisco, State and district of California, and within the jurisdiction of 

this honorable court, did make, and cause to be made, false, ficti- 
16 tious, and fraudulent field-notes of the aforesaid false, fraudulent, 

and pretended survey of the following lands in the aforesaid con- 
tract, and hereinbefore described, to wit: Tp. (meaning township) 11 N. 
(meaning north), R. (meaning range) 12 W. (meaning west); and Tp. 
(meaning township) 13 N. (meaning north), R. (meaning range) 11 W. 
(meaning west), of the M’t (meaning mount) Diablo base and meridian in 
the State of California, and which said lands are more definitely described 
as follows, to wit: Township eleven north, range twelve west, and town- 
ship thirteen north, range eleven west, of the Mount Diablo base and me- 
ridian, situate within the district and State of California, which said false, 
fictitious, and fraudulent field-notes represented that the aforesaid survey 
had been made by him, the said defendant, George H. Perrin, United 
States deputy surveyor as aforesaid, in his own proper person, whereas 
in truth and in fact the aforesaid pretended survey had not been made by 
the said George H. Perrin as United States deputy surveyor, or other- 
wise, in his own proper person, or at all, and which said false, fictitious, 
and fraudulent field-notes, so made and caused to be made by him, the 
said George H. Perrin as aforesaid, purported to be true field-notes of the 
actual work as done in the field in making the aforesaid survey of the sub- 
division and boundary lines of the lands last hereinbefore described, 
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whereas in truth and in fact said field-notes were not true field-notes of 
the work actually done in the field in said survey, and which said 
17 false, fictitious, and fraudulent field-notes represented that the 
aforesaid pretended survey of the lands last hereinbefore described 
had been made in strict conformity with the laws of the United States and 
the printed manual of surveying instructions, whereas in truth and in fact 
the aforesaid survey had not been made in strict conformity with the laws 
of the United States and the printed manual of surveying instructions, or 
in conformity therewith at all, and which said false, fictitious, and fraud- 
ulent field-notes represented that all the corners of the aforesaid survey of 
the lands last hereinbefore described had been established and perpetuated 
in strict accordance with the surveying manual, printed instructions, and 
in the specific manner in said field-notes described, whereas in truth and 
in fact all the corners of the aforesaid survey of the lands last hereinbefore 
described had not been established and perpetuated in strict accordance 
with the surveying manual of printed instructions, and in the specifie man- 
ner in the aforesaid field-notes described, all of which he, the said George 
H. Perrin, then and there well knew, and all of which said defendants, 
George H. Perrin, John McNee, and John A. Benson, well knew. 

And that the said W. H. Brown, United States surveyor-general 
aforesaid, by the said wicked, unlawful, and corrupt conspiracy, confed- 
eracy, and agreement, made and entered into by the defendants, George 

H. Perrin, John MeNee, and John A. Benson, as aforesaid, and the 
18 said false, wicked, unlawful, and fraudulent acts done in pursuance 

thereof, as hereinbefore in this count set forth, was deceived into 
approving the said pretended survey and the said false, fictitious, and fraud- 
lent field-notes, and into stating and certifying the amount accrued to and 
earned by the said George H. Perrin, defendant herein, under and by the 
terms of the aforesaid contract. 

And so the jurors aforesaid, upon their oath aforesaid, do say: That 
the said defendants on the second day of December, in the year of our 
Lord one thousand eight hundred and eighty-four, at the city and county 
of San Francisco, State and district of California, and withia the juris- 
diction of this honorable court, did knowingly, unlawfully, corruptly, and 
wickedly conspire, confederate, and combine, and agree together to defraud 
the United States of a large sum of money, to wit, the sum of four hun- 
dred and ninety-two dollars, and the unlawful and fraudulent acts in man- 
ner and form, and by the defendants in this count hereinbefore set forth, 
were done to effect the object thereof. 

Against the peace and the dignity of the United States of America 
contrary to the form of the statutes of the said United States of America 
in such case made and provided. 


19 COUNT THREE. 


And the grand jurors aforesaid, off their oath aforesaid, do fur- 
ther present that George H. Perrin, John MeNee, and John A. Benson, 
late of the district of California, heretofore, to wit. on the 2nd day of 
December, in the year of our Lord one thousand eight hundred and eighty- 
four, at the city and county of San Francisco, State and district of 
California, and within the jurisdiction of this honorable court, did 
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knowingly, unlawfully, corruptly, and wickedly conspire, combine, con- 
federate, and agree, together and with divers other persons to the said 
grand jurors unknown, to defraud the United States of a large sum of 
money, to wit, the sum of four hundred and ninety-two dollars lawful 
money of the United States, by the means and in the manner following, 
that is to say, that they, the said George H. Perrin, John MeNee, and John. 
A. Benson, in pursuance of the unlawful conspiracy, confederation, and 
agreement aforesaid, had, made, and entered into fur the purpose of defraud- 
ing the United States as aforesaid, did then and there procure, secure, and 
‘ause to be entered into a contract by and between the said defendant, 
George H. Perrin, then and there being a deputy United States surveyor 
in and for the State of California, on the one part, and W. H. Brown, 
then and there being the United States surveyor-general in and 
20 for the State of California, on the other part, whereby the said 
defendant, George H. Perrin, in his said capacity aforesaid, in sub- 
stance and effect undertook, agreed, and promised, for and in considera- 
tion of the sum of nine dollars per mile for base, standard, meridan, and 
meander lines, seven dollars for township lines, and five dollars for see- 
tion lines, except where the lines of survey pass over mountainous lands, 
or lands heavily timbered or covered with dense undergrowth, and in such 
case at the rate of eighteen dollars per mile for base, standard, meridian, 
and meander lines, sixteen dollars per mile for township lines, and four- 
teen dollars per mile for section lines, for every mile and part of a mile 
actually run and marked in the field, random lines and offsets not in- 
cluded; to well, truly, and faithfully, in his own proper person, in_ strict 
conformity with the laws of the United States, the printed manual of sur- 
ve ying instruction, and other surveying instructions issued by the Com- 
missioner of the General Land Office, and with such special instructions 
as he may receive from the surveyor-general in conformity therewith, 
survey, mark, and establish the subdivision lines and the east boundary 
of Tp. (meaning township) 13 N. (meaning north), R. (meaning range) 
11 W. (meaning west), M.(meaning mount) D. (meaning Diablo) M. 
(meaning meridian); and also the subdivision lines and the north, east, 
and west boundaries of Tp. (meaning township) 11 N. (meaning north) 
R. (meaning range) 12 W. (meaning west) M. (meaning mount) D. (mean- 
ing Diablo) M. (meaning meridian); and which said lands are 
21 more definitely described as follows, to wit: The east boundary 
of township thirteen north, range eleven west, Mount Diablo 
meridian, and also the subdivision lines and the north, east, and west 
boundaries of township eleven north, range twelve west, Mount Diablo 
meridian, and which said lands were public lands of the United States, 
and were and are situate within the district and State of California, and 
that he would complete the surveys in the’ manner aforesaid, and return 
the true field-notes thereof to the office of the said surveyor-general on 
or before the 30th of June, 1885. (Sec. 5440, R. S., U.S.) 

And it was further expre essly stipulated, unde rstood, and agreed, by and 
between the said George H. Perrin, defe nd: ant, and United States deputy 
surveyor as aforesaid, and the said W. H. Brown, United States surveyor- 
general, and made a condition of the aforesaid contract, that the surveys 
in said contract described should not be commenced before the said George 
H. Perrin, defendant herein, should be officially notified by the surveyor- 
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general of the approval of the aforesaid contract by the Commissioner of 
the General Land Office. 

And it was further stipulated, understood, and agreed, by and between 
the said George H. Perrin, United States deputy surveyor, as aforesaid, 
defendant herein, and the said W. H. Brown, United States surveyor- 
general aforesaid, and made a condition of the aforesaid contract, that 

no accounts should be paid for the surveys in said contract stipu- 
22 lated to be made, unless properly certified by the said W. H. Brown 

in his official capacity aforesaid, and by his suc’essor in office in 
such official capacity should the said W. H. Brown for any cause cease 
to be such officer aforesaid; that such surveys were in accordance with 
the instructions in said contract stipulated to be observed by him, the 
said George H. Perrin, and until approved plats and certified transcripts 
of the field-notes of the surveys to be made by him, the said George H. 
Perrin, and for which accounts should be rendered, were filed in the Gen- 
eral Land Office. 

And it was further stipulated, understood, and agreed, by and between 
the said George H. Perrin, United States deputy surveyor as aforesaid, 
defendant herein, and the said W. H. Brown, United States surveyor- 
general as aforesaid, and made a condition of the aforesaid contract, that 
no payment should be made for the surveys stipulated to be made by him, 
the said George H. Perrin, not executed by the said deputy surveyor in his 
own proper person, which said contract was duly approved by the Com- 
missioner of the General Land Office, on December 13th, 1884, of which 
said approval the said George H. Perrin was thereafter officially notified 
by the United States surveyor-general of the State of California. 

And that in pursuance of the aforesaid conspiracy, combination, con- 
federacy, and agreement amongst them, the said defendants, made and en- 

tered into as aforesaid, to defraud the United States as aforesaid, 
23 the said defendant, George H. Perrin, for the purpose and with 

the intent to effect the object of the aforesaid conspiracy, falsely 
and fraudulently pretending that he had made a survey of the lands in 
the aforesaid contract and hereinbefore described, in strict conformity with 
the laws of the United States, the printed manual of surveying instruc- 
tions, and other instructions issued by the Commissioner of the General 
Land Office, and in his own proper person, as required by the terms of 
the aforesaid contract, for the purpose of imposing upon and deceiving 
the said W. H. Brown, the United States surveyor-general aforesaid, in 
his official capacity aforesaid, and his (meaning the said W. H. Brown) 
successor in office in such official capacity aforesaid, should the said W. H. 
Brown for any cause cease to be such officer aforesaid, and for the pur- 
pose of securing the approval of said pretended survey by the said W. 
H. Brown in his official capacity as United States surveyor-general as 
aforesaid, and by his (meaning the said W. H. Brown) successor in office 
in such official capacity, should the said W. H. Brown for any cause cease 
to be such officer aforesaid, thereto being duly authorized and empowered 
by law so to do, and for the further purpose of procuring the said W. H. 
Brown, in his official capacity as United States surveyor-general, as 
aforesaid, or his (meaning the said W. H. Brown) suceessor in office in 
such official capacity as aforesaid, should the said W. H. Brown for any 
cause cease to be such officer aforesaid, being thereto authorized and 
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24 empowered by law so to do, to properly certify to the accounts and 
amounts accruing to the said George H. Perrin, defendant herein, 

under and by the terms of the aforesaid contract, and for the further purpose 
of securing the transmittal of his said accounts to the proper officer of the 
Department of the Interior for approval and allowance, and for the pur- 
pose of securing approved plats and certified transcripts of the field-notes 
of said pretended survey to be filed in the General Land Office, with the 
intent and for the purpose of securing the payment to him, the said George 
H. Perrin, from the United States of the contract price agreed to be paid 
for said survey according to the terms of the aforesaid contract, and with 
the intent to corruptly, wickedly, and unlawfully defraud the United States 
out of a large sum of money, to wit, the sum of four hundred and ninety- 
two dollars, the said George H, Perrin, defendant herein, heretofore, to 
wit, ou the 20th day of April, in the year of our Lord one thousand eight 
hundred and eighty-five, at the city and county of San Francisco, State 
and district of California, and within the jurisdiction of this honorable 
court, did make, and cause to be made, false, fictitious, and fraudulent field- 
notes of the aforesaid false, fraudulent, and pretended survey of the lands 
in the aforesaid contract, and hereinbefore described, to wit: Tp. (mean- 
ing township) 11 N. (meaning north), R. (meaning range) 12 W. (meaning 
west), and Tp. (meaning township) 13 N. (meaning north), R. (meaning 
range) 11 W. (meaning west), of the M’t (meaning Mount) Diablo 

5 base and meridian in the State of California, which said lands are 

more definitely described as follows, to wit : 

Township 11 north, of range 12 west, and township 13 north, of range 
11 west, Mount Diablo base and meridian, and situate within the district 
and State of California. 

And the said George H. Perrin, to effect the object of the said unlaw- 
ful, corrupt, and wicked conspiracy, agreement, and combination as afore- 
said did, on the 2nd day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-four, at the city and county of San Fran- 
cisco, State and district of California, and within the jurisdiction of this 
honorable court, as United States deputy surveyor aforesaid, make final 
oath to the aforesaid false, fictitious, and fraudulent field-notes, and did 
then and there make, sign, and execute a certain false and corrupt oath, 
affidavit, and certificate, wherein he, the said George H. Perrin, then and 
there knowingly, wilfully, falsely, corruptly, and fraudulently did depose, 
declare, and certify on his oath aforesaid, in substance and effect, he, the 
said George H. Perrin, then and there being first duly sworn. in that be- 
half by Lee D. Craig, a notary public duly appointed, commissioned, and 
qualified as such in and for the city and county of San Francisco, State of 
California, then and there being an officer and person competent to ad- 
minister said oath to the said George H. Perrin, and such oath being 
then and there taken as aforesaid, in a case by a law of the United States 

authorized to be administered and taken, that he had in his own 
26 proper person made an actual survey of Tp. (meaning township) 
11 N. (meaning north), R. (meaning range) 12 W. (meaning west), 
and Tp. (meaning township) 13 N. (meaning north), R. (meaning rangé) 

11 W. (meaning west), of the Mt. (meaning Mount) Diablo base and 
meridian in the State of California, and which said lands are more defi- 
nitely described as follows, to wit: Township eleven north, range twelve 


to 
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west, and township thirteen north, range eleven west of the Mount Diablo 
base and meridian, in the State of California, the same being the subdi- 
vision and boundary-lines of the lands in the contract aforesaid and here- 
inbefore described, and that the field-notes accompanying and to accom- 
pany the said false, willful, and corrupt oath, affidavit, and certificate 
were true and correct field-notes of such survey, and that he had marked 
all the corners of said survey, and had established and perpetuated the 
same in strict accordance with the surveying manual and the surveying 
instructions, and in the specific manner described in said field-notes, 
whereas, in truth and in fact, the said George H. Perrin had not, in his 
own proper person, made an actual survey of the subdivision and bound- 
ary-lines of the lands last hereinbefore described, or at all; and whereas, 
in truth and in fact, the field-notes accompanying and to accompany the 


said oath, affidavit, and certificate were not true and correct field-notes of 


such survey ; and whereas, in truth and in fact, he had not marked, es- 
tablished, and perpetuated all the corners of said survey in strict 
27 accordance with the surveying manual and the surveying instruc- 
tions and in the specific manner described in said field-notes, and 
all of which he the said George H. Perrin well knew to be corruptly and 
wickedly false. 

And so the jurors aforesaid, upon their oath aforesaid, do say that the 
said defendants, George H. Perrin, John MecNee, and John A. Benson, 
on the second day of December, in the year of our Lord one thousand 
eight hundred and eighty-four, at the city and county of San Francisco, 
State and district of California, and within the jurisdiction of this honor- 
able court, did knowingly, unlawfully, corruptly, and wickedly conspire, 
confederate, combine, and agree together to defraud the United States of 
a large sum of money, to wit, the sum of four hundred and ninety-two 
dollars, and the unlawful and fraudulent acts in manner and form and by 
the defendants in this count hereinbefore set forth were done tu effect the 
object thereof, against the peace and dignity of the United States of Americ: 
and cantrary to the form of the statutes of the said United States of America 
in such case made and provided. 

JoHn T. CAREY, 
U.S. Attorney. 


28 Names of witnesses examined before the said grand jury on find- 

ing the foregoing indictment: John C. Ruddock, Harvey A. Light, 
James H. Murphy, M. V. Helm, Frank Van Dyke, William McKinney, 
©. A. Mellville, John D. Hall, Henry Meyrick, jr., C. W. Sawyer, J. W. 
Fitzpatrick, James H. Crossman, Mrs. Frederick K. Harrison, J. H. 
Wildes, James R. Maginnis, H. E. Buckley, C. F. Conrad, Frank J. Buek- 
ley, Walter K. Slack, Robert White, Joseph Davidson, J. 8S. O’ Neal, John 
S. Reed, ‘T. T. Tidball, Charles Holcomb, B. W. Childs, M. F. Reilly, 
George Miller, John A. Robinson, R. P. Hammond, jr., J. R. Mauran, 
L. D. Craig, Theodore Reichert, W. H. Brown. ; 


Endorsed: Indictment for conspiracy to defraud the United States, 
ete. <A true bill. <A. B. Forbes, foreman. 


Presented and filed in open court this 26 day of November, A. D. 1887. 
LS. B. Sawyer, clerk. 
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29 In the United States circuit court, ninth circuit, district of Cali- 
fornia. 


Tue UnNrItrep STATES ) 
vs. > 2143. 
Geo. H. PERRIN ET ALS. | 


Demurrer of G. H. Perrin. 


Now comes the defendant G. H. Perrin, in his proper person into 
court, and having heard read the ta dlint asenit against him in this case, he 
saith that said indictment and the matters and. things therein contained 
in manner, form, and substance as the same is herein stated in each and 
every count of said indictment is, and the same are, insufficient in law, 
and that the said defendant is not bound by the law of the land to answer 
the same, and this he stands ready to verify. 

Wherefore, for want of a sufficient indictment herein, the said defend- 
ant prays the judgment of this court that he be by the proper judgment 
and order of this court dismissed from said premises in said indictment 
specified, and that said indictment be declared illegal, invalid, and insuf- 
ficient. 


IT. 


And said defendant, for further grounds and cause of demurrer to said 4 
indictment and to all the counts thereof, says that said indictment in all E 
the counts is insufficient in law; that is to say— 

Il. Because said sadietment i in each and al! of its counts or in 7" 

30 any thereof does not charge any offense of any kind against the — : 
United States or the laws thereof, nor does it charge any act which 

is made a misdemeanor, or felony, or any crime by the laws of the United 4 

States, nor does it charge any offense whatever. 4 

14. Because said indictment attempts to charge a conspiracy to defraud 
the United States of a certain sum of money, but does not allege that de- 
fendants or either of them knew or had any knowledge that said amount 
was false or fraudulent, or that the claim for payment thereof was false 2 
or fraudulent, nor is it alleged’ that said claim was false or fraudulent. . 

Because said indictment attempts to charge a conspiracy to defraud F 
Pe United States, but does not allege how or in what manner said offense " 
was to be committed, nor does it allege any act or circumstance constitut- 
ing said offense. 

3. Because said indictment attempts to charge a conspiracy to defraud 
the United States, but it does not allege any overt act by said defendant 
or either of the defendants in said indictment for the purpose of effecting 
the object of said conspiracy, or any overt act which could or would effect 
such object. 

4. Because said indictment attempts to charge a conspiracy to defraud 
the United States by means of an alleged contract for surveying said to 
have been entered into between W. H. Brown and the defendant, P 
which contract appears to have been entered into between 

and said W. H. Brown as private individuals, nor does it 
31 appear that said contract was to bind the United States, or that 
said W. H. Brown had any authority of law or jurisdiction to bind 
ithe United States in said contract. 
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Because it is not alleged, nor does it appear in said indictment, that 
the defendant or any of his codefendants agreed or intended or conspired 
to do an unlawful act or to do a lawful act in an unlawful manner. 

6. Because it appears on the face of said indictment that the act done 
in pursuance of said conspiracy, to wit, the procuring of a contract to sur- 
vey public lands for Geo. H. Perrin, defendant, was a lawful act done in 
a lawful manner, nor is it averred that said defendant or any of his co- 
defendants had any intention of committing any fraud under or by means 
of said contract, but it appears upon the face of said indictment that the 
utmost caution and care was taken by said defendants to incorporate into 
said contract such stringent provisions as would make it impossible to 
defraud the Government thereunder, and that the procuring of said con- 
tract was a lawful act, legally and properly done. 

7. Because said indictment does not aver, in any of the counts thereof, 
that said defendant, or any one of them, committed or did any overt act 
for the purpose of carrying out the object of said alleged conspiracy, or 
any act which would or could have resulted in the defrauding of the 

United States. 
32 3. Because said indictment alleged that one of the defendants 
procured a fraudulent survey of certain lands and committed other 
alleged illegal acts for the purpose of deceiving the survey or-general for 
the State of California, and thereby securing said surveyor-general’s ap- 
proval of an alleged survey ; but it is not averred that said surveyor-gen- 
eral had any authority of law or jurisdiction to approve said survey. 

9. Because it is alleged that one of said defendants did certain things 
and performed certain acts with intent to deceive the surveyor-general of 
California, and secured his approval of certain accounts and amounts ac- 
cruing to defendant, Geo. H. Perrin, under and by the terms of said con- 
tract for surveying ; but it is not alleged that said surveyor-general had 
any authority of law or jurisdiction to certify to or approve said accounts 
and amounts, or any account or amount. 

10. Because it is alleged that one of said defendants, by certain acts 
therein mentioned, intended to secure the approved plats, and certified 
transcripts of the said survey to be filed in the General Land Office with 
intent, etc., to secure payment for said survey; but does not aver, nor does 
it appear in said indictment, how or by w hom said tracts were to be filed, 
or how, or in what manner the United States, would be led or induced to 
pay any amount on said contract; nor is it alleged in said indictment 
that defendants, or any of them, had any knowledge that the acts men- 

tioned, or any of them, w ‘ould secure the payment of a large sum, 
33 or any sum of money on said contract; nor is it anywhere alleged 

how, or in what manner, or by what means said fraud was to have 
been committed, or that defendant intended to or did do these acts fraud- 
ulently. | 

11. Because it is averred that said defendant procured a certain con- 
tract for surveving to be made between defendant Perrin and the survevor- 
general of California ; but it is not averred, nor does it appear, that the 
United States had any interest in, or any connection with said contract or 
that the same was procured in an unlawful manner, or with any intent or 
purpose on part of defendant, or either of them, to defraud the United 
States. 
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Because it is alleged that by reason of certain things done by one of 
said defendants the U. 8S. surveyor-general of California was deceived 
into approving certain surveys and field-notes mentioned in said indict- 
ment, and deceived into stating and certifying the certain amount due 
under the said contract ; but it is nowhere in said indictment alleged that 
said surveyor-general had any authority of law or jurisdiction to do or 
perform said acts or any of them; nor is it averred, nor in said indict- 
ment shown, how the doing of said acts would in any manner tend to de- 
fraud the United Snates. ; 

13. Because it appears upon the face of said indictment that the alleged 

false affidavit of said alleged to have been made to effect the 
J4 object of said conspiracy, was made before a person having no au- 

thority, power, jurisdiction, or competency to administer said affida- 
vit; nor is it alleged that said affidavit contained any material matter 
or averment; nor does it appear wherein said oath was untrue. 

And further, that it appears on the face of said indictment that said 
affidavit was immaterial to any issue of fact, and was not authorized by any 
law of the United States. 

14. Because it appears from the face of said indictment that the surveys 
agreed to be made in said contract were made according to law, and in ae- 
cordance with the terms of said contract, and that said defendant, 

was, under the state of facts set out in said indictment, entitled to 
receive the sums accruing under said contract. 

15. Because it does not appear in said indictment that there was any 
attempt made by said defendants, or any of them, to secure the approval 
or payment of any accounts accruing under said contracts. 

16. Because it appears upon the face of said indictment that said de- 
fendant, nor any of them at any time, never attempted or intended in any 
way or manner to collect any sums of money on said contract except “in 
accordance with the terms of said contract.” 

17. Because it appears from the face of said indictment that it was im- 
possible to collect any sums on said alleged contracts, because the surveys 
and field-notes were not certified by the final oath of the surveyor, as re- 

. quired by law and the terms of said contract. 

35 18. Because it appears from the face of the said indictment that 

no sums of money could, under any circumstances, be obtained from 
the United States on said alleged contract, because the said surveys and the 
field-notes thereof had not been verified by the final oath required by law 
and the terms of said contract. 

19. Because it appears from the face of said indictment that the alleged 
overt act committed by said defendant, G. H. Perrin, was of no effect, be 
cause the affidavit alleged to have been made by him was made before an 
officer incompetent to administer said oath and having no authority so to 
do, nor was said oath authorized or required by law; nor is it alleged to 
be material to any issue; nor is it stated wherein the same is false. 

20. Because said indictment and all the counts thereof are uncertain, un- 
intelligible, and ambiguous in this: that defendant is not informed of what 
the alleged offense consists, and when the acts constituting said alleged of- 
fense or the alleged overt acts were committed, or how or in what manner 
the said alleged acts would defraud the United States. 

21. Because it appears from the face of the said indictment that the 
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amount therein had been earned and had accrued to and was due to Geo. 

H. Perrin, the deputy surveyor, with whom said alleged contract was made, 

and that the sums in said indictment were legally due to said Perrin, the 
deputy surveyor, with whom said contract was made, and payable 

HL bd ‘ T ° ~ ° 

36 to him from the United States, and that the said contract had been 
faithfully performed by said Perrin, and that defendant and his co- 


defendants in said indictment conspired to obtain said money in fraud of 


said Perrin, which is not an offense against the United States. 

22. Because it is not alleged in said indictment when said contract, un- 
der which said money was to be obtained, was made, or that all the moneys 
due thereon had not been collected, or that said contract by the conditions 
thereof was not forfeited. 

23. Because it appears from the face of said alleged contract that no 
sums of money could be collected therein, because the terms of said contract 
had not been complied with in any manner. 

24. Because said indictment attempts to charge a conspiracy to defraud 
the United States, but the acts alleged to have been committed to carry out 
said conspiracy were totally inadequate to accomplish said purpose. 

25. Because it is alleged that certain false and fraudulent field-notes were 
filed in the surveyor-general’s office for the accomplishment of said al- 
leged conspiracy ; but it appears that no final oath was ever made to said 
survey or field-notes. 

26. Because it is nowhere averred in said indictment that said survey 
was not done properly and legally and in accordance with said contract by 

the person with whom said contract was made, and it is alleged 
37 that the amounts of money in said indictment were earned by and 

had under said contract accrued to said Perrin, with whom said 
contract was made, which is equivalent to an averment that said work was 
properly done, 

27. Because it appears upon the face of said indictment that said W. 
H. Brown had no authority or jurisdiction to make said contract, nor 
could he makes “— contract with Perrin, because said Perrin had not givena 
bond to perform Said survey correctly. 

28. Because said W. H. Brown had no authority in law to enter said 
contracts, nor any authority or jurisdiction to approve said survey or field 
notes, or any authority or jurisdiction to approve said accounts. 

29. Because it is nowhere in said indictment alleged that said defendant 
had any knowledge or information that said survey or the field notes 
thereof were dalse or fictitious, or that said survey was not properly and 
legally made. 

"30. Because said indictment is ambiguous, uncertain, and unintelligible 
in this: That it does not inform defendant of what he is charged, nor 
does it sufficiently inform defendant of what he is charged to enable him 
to prepare for his defense. 

Wherefore, defendant prays the judgment and order of this court that 


said indictment be declared to be insufficient in law, and the same be dis- 


missed, and that this defendant be discharged from the premises to go 
hence without day. 


A. P. Van Duzer, 
Attor’y for Det’t Perrin. 
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38 I hereby certify that the foregoing demurrer is well founded in 


law and that it is not interposed for delay. 
A. P. Van Duzer. 


(Indorsed :) Demurrer of def’t Perrin. 
Service of the within admitted by copy this 27 day of Jan’y, 1888. 
JoHN T. Carey, 

Attorney for United States, 

Filed Jan’y 27, 1888. 

L. S. B. Sawyer, Clerk. 

39 In the United States cireuit court, ninth circyit, district of Cali- 

fornia. 


THe Unirrp States OF AMERICA  ) 
| 

Cs. ‘ Z ‘ 

-No. 2143. 


GeEoRGE H. Perrin, JoHN MCNEE, AND | 
John A. Benson. J 


Demurrer of J. A. Benson. 


Now comes the defendant, John A. Benson, in his own proper person 

into court, and having heard read the indictment against him in this case, 
saith, that said indictment and the matters and things therein contained, 
in manner, form, and substance, the same as herein stated ‘in each and every 
count of said indictment, is, and the same are, insufficient in law, and that 
the said defendant, John A. Benson, is not bound by the law of the land 
to answer the same, and this he stands ready to verify. 

Wherefore, for want of a sufficient indictment herein, the said defendant 
prays the judgment of this court that he be by proper judgment and order 
of this court dismissed from said premises in said indictment specified, and 
that said indictment be declared illegal and insufficient. 


If, 


And said defendant, for further grounds and cause of demurrer to said 
indictment and to all the counts thereof, says that said indictment 

40 in - the counts thereof is insufficient in law; that is to say, 
Because said indictment in each and all of its counts, or in 
any ies does not charge an offense of any kind against the United 
States or the laws thereof, nor does it charge any act which is made a inis- 
demeanor, felony,or any crime by the laws of the United States; nor does 

it charge any offense whatever. 

1}. Because said indictment attempts to charge a conspiracy to defraud 
the United States of a certain sum of money, but does not allege that de- 
fendants or either of them knew or had any knowledge that said account 
was false or fraudulent, or that the claim for payment thereof was false or 
sie we soe nor is it alleged that said claim was false or fraudulent. 

Because said indictment attempts to charge a conspiracy to defraud 
Ps United States, but does not allege how or in what manner said offense 
was to be committed ; ; nor does it allege any acts or circumstances consti- 


tuting said offense. 
2181 2 
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3. Because said indictment attempts to charge a conspiracy to defraud 
the United States, but it does not allege any overt act by said defendant or 
either of the defendants in said indictment for the purpose of effecting the 
object of said conspiracy, or any overt act which could or would effect said 
object. 

4, Because said indictment attempts to charge a conspiracy to defraud 

the United States by means of an alleged contract for surveying, 
4] alleged to have been entered into between W. H. Brown and the 

defendant George H. Perrin, which contract appears to have been 
entered into between said George H. Perrin and said W. H. Brown, as 
private individuals ; nor does it appear that said contract was to bind the 
United States, or that said W.H. Brown had any authority of law or 
jurisdiction to bind the United States in said contract. 

5. Because it is not alleged, nor does it appear tn said indictment, that 
the defendant, or any of his co-defendants agreed or intended or conspired 
to % an unlawful act, or to doa lawful act in an unlawful manner. 

Because it appears on the face of said indictment, that the act was 
Private in pursuance of said conspiricy, to wit: The procuring of a contract 
to survey public lands for said W. H. Brown was a lawful act, done in 
a lawful manner; nor is it averred that said defendant or any of his co-de- 
fendants had any intention of committing any fraud under or by the means 
of said contract ; but it appears upon the face of said indictment that the 
utmost caution and care was taken by said defendants to incopporate in 
said contract such stringent provisions as would make it impossible to de- 
fraud the Government thereunder, and that the procuring of said contract 
was a lawful act legally and properly done. 

7. Because said indictment does not aver in any of the counts thereof, 

that said defendants or any of them committed or did any overt 
42 act for the purpose of carrying out the object of said alleged con- 

spiracy or any act which would or could have resulted in the de- 
frauding of the United States. 

8. Because said indictment alleges that George H. Perrin procured a 
fraudulent survey of certain lands, and committed other alleged illegal 
acts for the purpose of deceiving the surveyor-general of the State of Cal- 
ifornia, and thereby securing said surveyor-general’s approval of an al- 
leged survey ; but it is not averred that said surv eyor-general had any 
authority of law or jurisdiction to approve said survey. 

Because it is alleged that one of said defendants did certain things 
and performed certain acts with intent to deceive the surveyor-general 
of California and secure his approval of certain accounts and amounts ac- 
cruing to George H. Perrin, under and by the terms of said contract for 
surveying; but it is not alleged that said surveyor-general had any au- 
thority of law or jurisdiction to certify or approve said accounts and 
amounts or any account or amount, 

10. Because it is alleged that one of said defendants, by certain acts 
therein mentioned intended to secure the ~zpproved plats and certified 
transcripts of the said survey to be filed in the General Land Office, With 
intent, etc., to secure payment for said survey ; but does not aver, nor does 
it appear in said indictment, how or by whom said plats are to be filed or 

how orin what manner the United States would beled or induced 
43 to pay any amount in said contract ; nor is it alleged in said indict- 
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ment that defendants or any of them had any knowledge that the 
acts mentioned, or any of them would secure the payment of a large sum 
or any sum of money on said contract; nor is it anywhere alleged how 
or in what manner or by what means said fraud was to have been com- 
mitted, or that defendant intended to or did do these acts fraudulently. 
Because it is averred that said defendants procured a certain con- 
tract for surveying to be made between George H. Perrin and the survey- 
or-general of California; but it is not averred, nor does it appear that the 
United States had any interest in, or any connection with, “ane ontract, or 
that the same was procured in an unlawful manner, or with any intent or 
purpose on the part of the defendants, or either of them, to defraud the 
United States. 

12. Because it is alleged that, by reason of certain things done by one of 
said defendants, the United States surveyor-general of California was de- 
ceived into approving certain surveys and field-notes mentioned in said 
indictment, and deceived into stating and certifying the certain amount 
due under certain contracts; but it is nowhere in said indictment alleged 
that said surveyor-general had any authority of law or jurisdiction to de 
and perform said acts or any of them; nor is it averred or in said indict- 
ment shown how the doing of said acts would in any manner tend to de- 

fraud the United States. 
44 12}. Because it is nowhere alleged in said indictment that the ap- 
proval of said survey, and the approval and certifying of said ac- 
counts by said surveyor- -general, would have caused, or did cause, said: said 
accounts for said surveys to have been paid, or would or could have en- 
abled defendant, or any one else, to obtain said money or any part thereof. 

13. Because it appears upon the face of said indictment that the al- 
leged false affidavit of George H. Perrin, alleged to have been made to 
effect the object of said conspiracy, was made before a person having no 
authority, power, jurisdiction, or competency to administer said affidavit; 
nor is it alleged that said affidavit eontained any material matter or aver- 
ment; nor does it appear wherein said oath was untrue. And further, 
that it appears on the face of said indictment that said affidavit was im- 

material to any issue of fact, and was not authorized by any law of the 
United States. 

14. Because it appears from the face of said indictment that the sur- 
veys agreed to be made in said contract were made according to law and 
in accordance with the terms of said contract; and that said George H. 
Perrin was, under the state of facts set out in said a entitled to 
= the sums accruing under said contract. 

15. Because it does not appear in said indictment that there was any at- 

tempt made by said defendants, or any of them, to secure the ap- 
45 proval or payment of any amounts accruing under said contracts, 
or to present them to any officer authorized to approve or allow them. 

16. Because it appears upon the face of said indictment that said de- 
fendants, nor any of them at any time, never attempted or intended, in = 
way or manner, to collect any sums of money on said contract, except 
accordance with the terms of said contract.” 

17. Becanse it appears from the face of said indictment that it was im- 
possible to collect any sums on said alleged contracts, because the surveys 
and field-notes were not certified by the final oath of the surveyor, as re- 
quired by law and the terms of said contract. 
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18. Because it appears from the face of said indictment that no sums of 
money could, under any circumstances, be obtained from the United States 
on said alleged contract, because the said surveys and and the field-notes 
thereof had not been verified by the final oath required by law and the 
terms of said contract. 

18}. Because it is not alleged in said indictment that defendants, or 
either of them, knew that the amounts mentioned in said indictment, as 
having been claimed as due for said survey, was a false or fraudulent 
amount or claim; nor is it alleged that said sum, or any part thereof, was 
false or fraudulent. 

19. Because it appears from the face of said indictment that the alleged 
overt act committed by George H. Perrin was of no effect, because the 

affidavit alleged to have been made by him was made before an 
46 officer incompetent to administer said oath, and having no author- 

ity so to.do; nor was said oath authorized or required by law; 
nor is it alleged to be material to any issue; nor is it stated wherein the 
same is false. 

20. Because said indictment and all the counts thereof are uncertain, un- 
intelligible, and ambiguous in this: That the defendant is not informed of 
what the alleged offense consists, and when the acts constituting said alleged 
offense or the alleged overt acts were committed, or how, or in what man- 
ner, the said alleged acts would defraud the United States. 

21. Because it appears from the face of said indictment that the amount 
thereot had been earned, and had accrued to and was due to George H. 
Perrin, the deputy surveyor with whom said alleged contract was made ; 
and that the sums in said indictment mentioned were legally due to George 
H. Perrin, the deputy surveyor with whom said contract was made, and 
payable to him from the United States; and that said contract had been 
faithfully performed by said George H. Perrin; and that defendant and his 
codefendants in said indictment conspired to obtain said money in fraud 
of said George H. Perrin, which is not an offense against the United 
States, 

22. Because it is not alleged in said indictment when said contract, 
under which said money was to be obtained, was made; or that all the 
moneys due thereon had not been collected; or that said contract by the 

conditions thereof was not forfeited. 
47 23. Because it appears from the face of said alleged contract that 


no sums of money could be collected thereon, because the terms of 


said contract had not been complied with in any manner. 

24. Because said indictment attempts to charge a conspiracy to defraud 
the United States; but the acts alleged to have been committed to carry 
out said conspiracy were totally inadequate to accomplish said purpose. — 

25. Because it is alleged that certain false and fraudulent field-notes 
were filed in the surveyor-general’s office for the accomplishment of said 
alleged conspiracy ; but it appears that ne final oath was ever made to said 
survey or field-notes. Nor is it alleged that defendants, or any of them, 
knew that said field-notes were false. 

26. Because it is nuwhere averred in said indictment that said survey 
was not done properly and legally, and in accordance with said contract, 
by the person with whom said contract was made ; and it is alleged that 
the amounts of money in said indictment were earned by and had, under 
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said contract, accrued to George H. Perrin, with whom said contract was 
made, which is equivalent to an averment that said work was properly 
done. : 

27. Because it appears upon the face of said indictment that said W. 
H. Brown had no authority or jurisdiction to make said contract ; nor 

could he make said contract with George H. Perrin, because said 
48 George H. Perrin had not given a bond to perform said survey 
correctly. 

28. Because said W. H. Brown had no authority in law to enter into 
said contracts, nor any authority or jurisdiction to approve said survey or 
field-notes, or any authority or jurisdiction to approve said accounts, 

29. Because it isnowhere in said indictment alleged that said defendant 
had any knowledge or information that said survey or the field-notes 
thereof were false or fictitious ; orthat said survey was not properly and 
legally made; or that the alleged claim for payment for said survey was 
false or fraudulent. 

294. Because it appears from the face of said indictment that defendants, 
or either of them, never attempted, or intended to attempt, in any manner, 
to present the alleged accounts for said survey to any person authorized to, 
or who could in any manner approve, allow, or cause any portion thereof 
to be paid. 

30. Because said indictment is ambiguous, uncertain, and unintelligible 
in this; that it does not inform defendant of what he is charged; nor does 
it sufficiently inform defendant of what he is charged to enable him to 
prepare for his defense. 

Wherefore defendant prays the judgment and order of this court that 
said indictment be declared to be insufficient in law, and the same be 
dismissed ; and that this defendant be discharged from the premises and go 
hence without day. 

McALLIsTER & BERGIN, 
49 At’ ys for Defendant John A, Benson. 


I hereby certify that the foregoing demurrer is sufficient,in law, and 
that the same is not interposed for delay. 
Hatt McALLIsTeErR, 
Counsel for John A. Benson. 


(Endorsed :) Demurrer of Defendant John A. Benson to indictment. 


tec’d a copy of the within demurrer this 24th March, 1888. 
JOHN T. CAREY, 
U. S. Att'y. 


Filed March 24, 1888.. L. S. B. Sawyer, clerk. 


50 At a stated term, to wit, the February term, A. D. 1888, of the 
circuit court of the United States of America, of the ninth judicial 
circuit, in and for the district of California, held at the court-room, in the 
city and county of San Francisco, on Monday the 7th day of May, in the 
year of our Lord one thousand eight hundred and eighty-eight. 
Present: The honorable Lorenzo Sawyer, circuit judge; the honorable 
Ogden Hoffman, district judge. 
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THE UNITED STATES OF AMERICA 
v8. No. 2143. 


GEORGE H. PERRIN ET AL. 
Certificate of opp. cf opinion. 


This case was heard upon the indictment in the case, and the demurrer 
thereto, copies of which indictment and demurrer are hereto annexed, and 
hereby ordered to be made and made a part of the record of this case on 
certificate of opposition of opinion. 

At the hearing of said case at the present term of this court upon the 
said papers and record, there occurred as questions arising upon said in- 
dictment, demurrer, and record, the following questions, to wit: 


UNDER FIRST COUNT. 


1. Do the facts stated in the first count of the indictment con- 
ay | stitute an offense under sections 5440 of the Revised Statutes, as 
amended in 1879, 1 Sup. R. S. 484, and section 5438 of the Re- 

vised Statutes ? 

Are sufficient facts stated in the first count of the indictment to make 
a good count under sections 5440 and 5438, Revised Statutes; or under 
section 5440 alone, or under section 5440 in connection with any other 
provision of the statutes ? 

3. Does the first count of the indictment sufficiently describe an offense 
under sections 5440 and 5438, or any other provision of the Revised 
Statutes, or under section 5440-alone? 

4. Are the means by which the parties conspired and agreed to defraud 
the United States set forth with sufficient fullness and particularity in 
the first count of the indictment to constitute a good count in that par- 
tic ge ? 

. Is any overt act performed by any one of the alleged conspirators to 
off t the object of the conspiracy sufficiently stated in the first count of 
the indictment to constitute a good eount in that particular ? 

6. If there is any defect or imperfection in the first count of the in- 
dictment, is it in the matter of form only, not tending to the prgecie of 
ee defendant, within the meaning of section 1025 Revised Statutes ? 

. Does the surveying contract set out in the first count of the indict- 
vai appear upon all the allegations of the count to be the individual 

private contract of W. H. Brown, or a contract made in his official 
52 character as surveyor-general on behalf of and binding upon the 


on 
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United States ? 


UNDER SECOND COUNT. 


Do the facts stated in the second count of the indictment constitute 
an offense under sections 5440 of the Revised Statutes as amended in 1879, 
1 Sup. R. 8S. 484, and section 5438 of the Revised Statutes ? 

2. Are sufficient facts stated in the second count of the indictment to 
make a good count under said sections 5440 and 5438, Revised Statutes ; 
vr under section 5440 alone, or under section 5440 in connection with any 
other provision of the statutes ? 
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3. Does the second count of the indictment sufficiently describe an of- 
fense under sections 5440 and 5438 ; or any other provision of the Revised 
Statuest, or under section 5440 alone ? 

4. Are the means by which the parties conspired and agreed to defraud 
the United States set forth with sufficient fullness and particularity in the 
second count of the indictment to constitute a good count in that particular? 

5. Is any overt act performed by any one of the alleged conspirators to 
effect the object of the conspiracy sufficiently stated in the second count of 
the indictment to constitute a good count in that particular ? 

6. If there is any defect or imperfection in the second count of the in- 

dictment, is it in the matter of form only, not tending to the prej- 
53 udice of the defendant, within the meaning of section 1025, Re- 
vised Statutes ? 

7. Does the surveying contract set out in the second count of the in- 
dictment, appear upon all the allegations of the count, to bethe individual 
private contract of W. H. Brown, or a contract made in his official char- 
actor as surveyor-general on behalf of, and binding upon, the United 
States ? 


UNDER THIRD COUNT. 


1. Do the facts stated in the third count of the indictment constitute an 
offense under section 5440 of the Revised Statutes as amended in 1879, 1 
Sup. R.S., 484 and section 5438 of the Revised Statutes ? 

2. Are sufficient facts stated in the third count of the indictment to 
make a good count under sections 5440 and 5438, Revised Statutes ; or 
under section 5440 alone, or under section 5440 in connection with any 
other provision of the statutes ? 

3. Does the third count of the indictment sufficiently describe an of- 
fense under said sections 5440 and 5438, or any other provision of the Re- 
vised Statutes, or under section 5440 alone? 

4. Are the means by which the parties conspired and agreed to defraud 
the United States set forth with sufficient fullness and particularity in the 
third count of the indictment to constitute a good count in that particular ? 

5. Is any overt aet performed by any one of the A caibe con- 

54 spirators to effect the object of the conspiracy sufficiently stated in 

the third count of the indictment to constitute a good count in that 
particular? 

6. If there is any defect or imperfection in the third eount of the in- 
dictment, is it in the matter of form only, not tending to the prejudice of 
the defendant, within the meaning of section 1025, Revised Statutes ? 

7. Does the surveying contract set out in the third count of the indict- 
ment appear upon all the allegations of the count to be the individual 
private contract of W.H. Brown, or a contract made in his official char- 
acter as Surveyor-General on behalf of, and binding upon, the United 
States ? 

Upon which said several questions, and upon each of them, the opinions 
of the judges were opposed. 

Whereupon, on motion of J. T. Carey, esq., United States attorney, on 
behalf of the United States, that the several points, and each of them, on 
which the disagreement happened, may, during the term, be stated under 
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the direction of the judges and certified under the seal of the court to the 

Supreme Court of the United States, to be finaliy decided, it is ordered 

that the foregoing statement of the record upon which the case was heard, 

and of the facts and points of difference, which is nade under the direc- 

tion of the judges, he entered of record, and be certified accord- 

a5) ingly at the request of their said attorney and counsel, and in pur- 
suance of the law is such case made and provided. 

May 7, 1888. 

. LORENZO SAWYER, Crrevit Judge. 

OGpEN HorrMan, District Judge. 


(endorsed :) Certificate of opposition of opinion, Filed and entered 


May 7, 1888. Clerk. 


D6 [n the cireuit court of the United States, of the ninth judicial cir- 
cuit, in and for the district of California. 


THe UNITED STATES OF AMERICA ) 
EP > NO. 2] 15. 
Greorcke H. Perrin er AL. 


[, L.S. B. Sawyer, clerk of the circuit of the United States of America, 
of the ninth judicial circuit, in and for the district of California, do here- 
by certify that the foregoing fifty-five written pages, numbered from 1 to 
55, inclusive, are a full, true, and correct copy of the record and of all 
proceedings in the above and therein entitled cause, and that the same 
together constitute the transcript on the certificate of Opposition of opin- 
ion in said cause. 

Witness my hand and the seal of said cireuit court this ninth day of 


June, A. D. 1888. 
[SEAL | L. S. B. Sawyer, Clerk. 


(Indorsement on cover:) No. 1035. The United States, plaintiff, vs. 
George H. Perrin et al. California C.C. U.S. Filed July 10, 1888. 
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SUPREME CO 


OF THE 


UNITED STAT 


Tue Unirep Srates or America, 


VS. 


Grorce H. Perrin, Joun McNee 


Joun A. Benson. 


Attorney General for 


McALLISTER & BERGEN and . 


‘ 


A. P. Van Duzer, 
Attorneys for Defendants. 


Filed thig....0..000......4ay of... 


Inthe Supreme Court 


OF THE 


UNITED STATES. 


UNITED STATES, 


vs. 


| 


GEORGE H. PERRIN er ats. | 


This is an indictment charging the defendant $ 
with a conspiracy to defraud the United States. 


To the indictment a demurrer was interposed, 
stating general grounds and some thirty-two 
special grounds of insufficiency. | 


The Circuit Court divided in opinion and cer- 
tified a division of opinion, propounding seven 


questions as to each count. 


This indictment is laid under Section 5440, 
Revised Statutes, as amended in 1879. 1, Sup. 
R. 8. U.S., 484. 
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Points and Authorities. 


By this statute it is provided, “ That if two or 
more persons conspire * * to defraud the 
United States IN ANY MANNER, * * and one 


or more of such parties do any act to effect the 


‘object of the conspiracy, all the parties to such 


conspiracy shall be liable,” ete. 


[t further provides, ** That if two or more per- 


sons conspire * *™ to defraud the United 
States ™ * for any purpose, and one or more 


‘of such parties do any act to effect the object 


of the conspiracy, all the parties to such con- 


spiracy shall be liable.” ete. 


Under the common law and decisions of many 


of the States of the Union conspiracy is defined 


to be the unlawful confederacy and agreement 


of two or more persons to do AN UNLAWFUL ACT, 


or a lawful act by unlawful means. 


Com. vs. Judd, 2 Mass., 336. 

Alderman Vs. People, 4 Mich.., 414, 

State vs. Burnham, lo N. H., 396. 
People Vs. Mather. 4 Wend.. 229. 

State vs. Buchanan, 5 Har. & John., 3a2, 
State vs. Bartlett, 30 Maine, J 32. 

Com. vs. Hunt, 5 Mete., 123. 

Russell on Crimes, Vol. 3, 116, 9th Ed. 
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Bishop says: ‘Conspiracy is the corrupt agree- 
ing together of two or more persons to do by 
concerted action something unlawful either as 
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' a means or an end.” 
Bishop Crim. Law, Vol. 2, Sec. 171. 


Wharton says, “It has been conceded on all 
x b | 


sides that combinations of two or more persons 
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‘are indictable when directed either to the ac- 
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complishment of an illegal object or of an 
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‘ indifferent object by illegal means.” 
Whart. Crim. Law, Sec. 2291, 6th Ed. 


[In couspiracies the thing intended need not be 
accomplished; the bare combination constitutes 
the crime; the gist of the offense is the unlaw- 
ful combination and confederation. 

Bish. Crim. Law, Vol.,2, Sec. 192, 6th Ed. 
Com. vs. Judd, 2° Mass., 336. 

Com. vs. Wurren, 6 Mass., 74. 

Com. vs. Davis, 9 Mass., 415. 

State vs. Buchanan, 5 Harris & John., 346. 
Collins vs. The Com., 5 Ser. & Rawle. 222. 


The foregoing definitions and decisions are 
noted for the purpose of showing the distinction 
between a conspiracy to do an unlawfdl or crimi- 
nal act, and one to do a lawful act by wnlavcful 


means. The distinction is an important one to 
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be borne in mind in determining the sufficiency 


of the indictment. 


The distinction observed in all the text writ- 
ers on criminal law and practice and pleading, 
and steadily maintained by a uniform line of de- 
cisions, is, that in a charge of conspiracy to do 
an unlawful or criminal act. i is not necessary to 
allege the overt acts done in pursuance thereof; 
while if the charge be a conspiracy to accomplish 
a lawful act by unlawful or criminal means, then 
it is necessary and essential to state them. This 
is the rule of common law, and controls in the 
absence of statutory rule changing it. 

Bishop Criminal Law, Vol. 2, 192. 


Wharton lays down the same doctrine. 

The leading English case is &. vs. Gill, 2 B. & 
Ald., 204, followed by &. vs. King, 7 Ad. & EL., 
N.8S., 721; &. vs. Gompertz, 9 Ad. & El., N.S., 
824. 


Mr. Wharton, in Section 2304 of his work on 
Criminal Law, says: “ In this country R. vs. Gill 
‘was for many years universally considered 
‘law. How far it may be considered as shaken 
‘“ by recent cases in Massachusetts and Pennsyl- 


‘‘ vania is, perhaps, still an opeh question.” 
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In Com. vs. Judd, Parsons, C. J., says: “ Cer- 


tainly, as no act is alleged, in the first count, 
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‘“to be done in pursurance of the conspiracy, 
‘and as the jury are silent as to the second 
‘“ count, and negative the third count, the Court 
‘must consider the defendant as acquitted of 
‘all the indictment but the first count. The 
‘* question is, therefore, whether the conspiracy, 
‘as alleged in the first count, no act being alleged 
‘“as done in pursuance of it, is an indictable 
‘‘ offense. After fully considering the several 
“ cases the Court are satisfied that the gist of 


** the conspiracy is the unlawful confederacy to 
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do an unlawful act, or even a lawful act for 
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unlawful purposes, that the offense is com- 


o~ 
~~ 


plete when the confederacy is made, and any 
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act done in pursuance of it ts no constituent part 
‘ of the offense, but merely an aggravation of it.” 
Com. vs. Jugd, 2 Mass., 336. 
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To the same effect is Com. vs. Tibbitts, th. p. 537. 


Com. vs. Warren, 6 Mass., page 74. 


Buchanan, J., in the case of The State vs. Bu- 
chanan, affirms the doctrine laid down in the case 
of The King vs. Kecles, 1 Leaches’ Crown Cases, 
274,in the following language: ‘ The indictment 
‘was for a conspiracy by wrongful and indirect 


‘‘ means to impoverish one Booth, a tailor, and to 


6 
‘deprive and hinder him from following and 
‘‘ exercising his trade. In the first count in the 
‘indictment the object of the conspirators was 
‘ alleged to have been accomplished. and in the 
‘second count the conspiracy only was charged. 
“ It was not denied that the conspiracy was an 
‘indictable offense, and the only objection on 
“the part of the defendant was that the acts 
‘“ done to impoverish Booth ought to have been 
‘set out in the indictment. But it was decided 
‘ by the whole Court that it was sufficient to al- 
“lege the conspiracy and the object of it, the 
‘illegal combination being the gist of the 
‘ offense, and that it was not necessary to state 
‘the means by which the intended mischief was 
‘ effected, for that the offense did not consist in 
“ doing the acts by which the end was accom- 
‘“ plished (for they might be perfectly indifferent), 
‘ but in the conspiring with a view to effeet the 
‘intended mischief by any means, and by Butler, 
‘* Justice, that ‘the means were only matters of 
‘* evidence to prove the charge and not the 
‘crime itself. 7 
The State vs. Buchanan. 5 Har. & John., 
D406. 


“At the common law the same’as under this 
‘statute. the indictment frequently mentions 


‘“ things done in carrying out the conspiracy, but 
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‘at common law they need not be proved, or if 


on this point the proof varies from the allega- 
tion it will do, and indeed the allegation 


of overt acts in respect of the common law 


‘ conspiracy is quite unnecessary. If such alle- 


‘ gation is informal or uncertain, no harm comes 


from the defect.” 
Bish. Crim. Law, Vol. 2, Sec. 193, 6th Ed. 
Com. vs. EKastman, 1 Cush., 189. 
The State vs. Noyes 25 Vt., 415. 
Sydserff vs. Reqg., 11 Q. B., 245. 


‘Where the act is in itself illegal it is not 


‘ necessary to state the means by which the con- 
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spiracy was effected. Thus where the indict- 


ment charged that the defendant conspired to- 


‘ gether by indirect means to prevent one H. B. 


‘from exercising the trade of a tailor, and it 
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was contended that it should have stated the 


fact on which the conspiracy was founded, the 


‘means used for the purpose, Lord Mansfield 


‘‘ said: ‘ The conspiracy is stated, and its object, it 


‘is not necessary that any means should be 
‘stated; and Buller, J., said: ‘If there be any 


‘objection it is that the indictment states too 


“much, it would have been good certainly if it 
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‘had notadded by indirect means, and that will 
‘not make it bad. * * * Bailey, J., said: 


‘That when parties had once agreed to cheat a 
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“particular person of his moneys, although 


“they might not have fixed on any means for 
‘“<“that purpose, the offense of conspiracy was 
‘* * complete.” 

Russell on Crimes, Vol. 3, Star pages 148, 


149, 9th Ed. 


‘And it is not necessary to state the means 
‘by which the object was to be effected. as the 
‘conspiracy may be complete before the means 
“to be used are taken into consideration. 
‘Therefore, an indictment for conspiracy by 
“divers false pretenses and subtle means and 
‘‘ devices to get money from J.38., and cheat him 
thereof, is not objectionable on the ground 
‘ that it is too general, or does not sufficiently 


show the corpus delicti or svecify any overt 
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*" act. 
Russell on Crimes, Vol. 3, 146, 9th Ed. 
Rex vs. Gill, 2 B. & A., 204. 
** So a count alleging that the defendants un- 
¢é 


lawfully, fraudulently and deceitfully did com- 


e- 


bine, conspire, confederate and agree together 


‘* by divers false pretenses and subtle means and 


‘ devices to obtain and acquire to themselves, 
* 

‘ from one G. W. F., divers large sums of money 

éé 


of the moneys of said G. W. F., and to cheat 


and defraud him thereof, has been held 


: ” * * 
good. 


Reg. vs. Kenrick, 5 Q. B., 49 (48 E. C. 
F’. R). 


‘So when a count alleged that the defendants 
unlawfully, fraudulently and deceitfully did 
conspire, combine, confederate and agree to- 
gether to cheat and defraud ‘ the prosecutor of 
his goods and chattels, upon error in the Ex- 
chequer Chamber, it was held that this case 
‘was not distinguishable from Aex vs. Gill, and 
‘ that the count was good. ’ 

Sydserff vs. Reg., 11 Q. B., 245 (63 E. C. 

L. R.) 
See Russell on Crimes, Vol. 3, 146, 9th Ed. 


“And the doctrine is now fully settled in Eng- 


‘land—not without some doubts having been 
entertained in the earlier stages of the inquiry’ 
‘—that the words unlawfully, fraudulently and 
deceitfully did conspire, combine, confederate 
‘and agree together to cheat and defraud one 
‘of his goods and chattels,’ contain a-sufficient 
allegation of conspiracy without mention of 
any means intended.” | 

Bish. Crim. Law, Vol. 2, Sec. 198, 4th Ed. 

People vs. Richards, 1 Mich., 216. 
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The sane was held in New York before stat- 


utes passed requiring an overt act to be stated, 


or, rather, making an overt act a constituent 


element of tle offense. 


Bishop, in his work on Criminal Procedure, 


Vol. 2, Sec. 214, 2nd. Ed., in commenting on the 


cases in Massachusetts, holding that an indict- *t 


oe) 


ment for a conspiracy to effect an object not me 
crimind is insufficient, unless the means adopted w/w 
to accomplish the object are criminal and are 
pleaded, see cases of Com. vs. Kastman, 1 Cush. 
189: Com. vs. Hunt, 4 Mete., 111-125; Com. vs. 
Shed. 7 C‘ush.. 14: Com. Vs. Prins, y Gray. Zi, 

é . 


Savs,; 


‘“ Now if the Court, in laying down the law 


“thus, is to be understood as having used 


© 
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language with reasonable accuracy, the mean- 


“ing is that there is no such thing in the law as 


‘an indictable conspiracy unless the means or 


“the end, unless something contemplated is 


“such as if done by one alone without combin- 


“ation. would be indictable. * *™ The law of 


‘ conspiracy, according to this view, rests en- 


“ tirely upon the doctrine of attempt, and the 


‘ doctrine of combination of membefs whereby 


‘the power for evil is increased rendering the 


‘combining parties punishable by reason of the 
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‘* combination, has nothing whatever to do with it. 


And asa still further consequence there is 
properly no law of conspiracy, but nothing is 
‘indictable which is not either a substantive 
‘crime or an attempt, for it should be remem- 


‘‘ bered when the combination is to do some in- 


°~ 
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dictable thing, either as a means or an end, it 
‘is as well punishable under the name attempt 


‘as under the name of conspiracy.” 


The same author in Section 217, same volume, 
further commenting, says: “ But if the law is as 
‘it is believed by the author to be, that, for the 


‘act of combining to become a criminal acty 
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~~ 


there is no need the purpose of the combination 
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should be to commit what if done by one 
“alone would be a eriminal thing, either as a 


‘ means or an end, then it is not necessary the 
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indictment should alkege such purpose; but it 
‘must allege some purpose which, added to the 
“act of combining, will show the act of combin- 
‘ing to be indictable. He illustrates by saying: 
* * It is not, of course, indictable for one indi- 
‘** vidual alone to ‘cheat and defraud’ another, 
‘ * but according to the better doctrine it is in- 
“ < dietable for two persons to combine to ‘ cheat 
“and defraud’ a third person. Therefore the 
“<ijndietment in this general form is_ suffi- 


cent. © 
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The form alluded to will be found in section 


207, same volume. They are as follows : 


“That A. and B. of &c., at &c., unlawfully did 
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conspire and combine together by divers false 
‘ pretenses and subtle means and devices to ob- 
‘“ tain and acquire to themselves of and from F. 
‘and G. divers large sums of money of the res- 
“nective money of the said F. and G., and to 
‘‘ cheat and defraud them respectively thereof to 


“to the great damage,’ etc. 


Again : 


‘That A, ete., unlawfully, fraudulently and de- 


° 
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ceitfully did conspire, combine, confederate 
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and agree together to cheat and defraud F. of 


o 
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his goods and chattels.” 


Again the same author in section 219, same 
volume, says : 

‘ But if itis also the law that when to the 
‘‘ act of conspiring there is added the intent to 
‘cheat and defraud a particular third person, 
“ though such means are not contemplated as are 
‘* indictable when employed by one, then the same 
“form of allegation must be sufficient in this 


‘ ease as in the other.” 


The other case he refers to is stated in section 


218, same volume, which is when the conspiracy 
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was to effectunlawful or criminal act in which all 
the cases hold that it is not necessary to allege 

the means, but that it is sufficient to charge the 
_ thing intended in general words, and the means 


to accomplish it need not be alleged. 


Conspiracy is a mere “ agreeing together,’ not 
necessarily otherwise an act. 
Bishop Crim. Law, Vol. 2, Sec. 172, 6th 
Kd. 


The general principle on which the crime of 


conspiracy is founded is this, that the confeder- 


acy, combining of will and effort of several per- 


sons to effect an injurious object creates such a 


a. new and additional power to cause injury as re- 
quires criminal restraint. 

vA Bishop Crim. Law, Vol. 2, Sec: 180, 

6th Kd. 


Several principles are established by the 
authorities cited. 


That the gist of the offense is the unlawful 
combination and agreement to defraud, and is 
complete without the means being agreed upon, 
and that the means used and acts done in pur- 


suance of it are no constituent elements of the 
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offense and are but matters of evidence to prove 
the charge and not the crime itself. 
State vs. Buchanan,5 Har. &, John supra. 
Com. vs. Hunt, 4 Metec., supra. 
Com. vs. Warren, 6 Mass., supra. 
Com. vs. Davis, 9 Mass.. supra. 
Collins vs. The Com., 3 Ser. & Rawle, supra. 
Com. vs. Judd, 2 Mass., supra. 
Bish. Crim. Law, Vol. 2, See. 192, 6th 
Kd. 
Req. vs. Aenrich, 9 (). B., 49, (48 Ki. 
tage ae 
Bish. Crim. Law. 2d Vol., See. 198, 4th Ed. 
Peop. vs. Richards, 1 Mich., 216. 
U S.vs. Donas’ 11 Blateh., 169-170. 


U. 8. vs. Boyden. l Low, 268. 
I. 


That an indictment charging a conspiracy to 
defraud another of his property need not allege 
the means by which the conspiracy was to be 
effected. 

Bish. Crim. Law, Vol. 2, Seetion 192, 
6th Kd. 

R. vs. Gil, 2 B & Ald., 204. 

k.vs. Aing, 7 Ad. & El ,N.S., 721. 

Re. vs. Gompertz,9 Ad. & Bl. N.S., 824. 


U. S.vs. Dustin, 2 Bond., 334. 


 e 
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sim a AM, 
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U.S. vs. Dunee, 3rd Woods, 48. 
U. S. vs. Sanche, 7 Fed. Rep., 715. 
U. S.vs. Gordon, 22 Fed. Rep., 251. 


ITI. 


That an indictment charging a conspiracy to 
commit a substantive crime need not allege the 
means agreed upon to accomplish the crime, nor 
by which.it is attempted. 

Russell on Crimes, Vol. 3, Star page 148-9, 
9th Ed. 


Bish. Crim. Law. Vol. 2. See. 198. 4th Ed. 
Bish. Crim. Law, Vol. 2, Sees. 2)4, 217, 


218 and 219. 


See also cases cited under points one and two. 


RY: 


That if acts done to carry out the conspiracy 
are alleged they need not be proved, and a vari- 
ance in proof is immaterial, and if the allega- 
tions of these acts are informal or uncertain, 
there is no harm. 3 

Bish. Crim. Law, Vol. 2, See. 195, 6th Ed. 
Carr vs. Kastman, 1 Cush., 189. 

State vs. Noyes, 25 Vt., 415. 

Sydserff vs. Reg.. 11 Q. B., 245. 
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That it need not appear upon the face of the 
indictment in what manner the act alleged to 
effect the object of the conspiracy would tend to 
consummate it. 


U.S. vs. Donate 11 Blateh., 169-70. 


For two or more persons to conspire to de- 
fraud the United States in any manner, or for 
any purpose, is made a substantive crime by Sec. 
0440 of the Revised Statutes, U. 8. 


Under this section it is made a crime to con- 
spire to defraud the United States in any con- 
ceivable way, and every possible way. The gist 
of the offense is the combining of two or more 
for the purpose of defrauding, and with the in- 
tent of defrauding the United States. The 
methods, instrumentalities and means they may 
adopt in carrying out their purpose, or in at- 
tempting their purpose, is no part of the crime. 
After the agreement and combination to defraud 
the United States is entered into, the crime is 
complete. The combination has been made and 
the unlawful purpose or object agreed upon. 
How the unlawful object is to be attempted to 
be accomplished, whether by adequate or <in- 


sufficient means, whether by innocent acts within 


themselves, or unlawful acts. is not material. 
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The means adopted, the steps taken, are but evi- 
dence that the conspiracy was not abandoned, 


but become operative. 


Lord Denman said in Rex vs. Kenrick, 5 A. & 
K. N.8., 49, in speaking on the sufficiency of 
an indictment for conspiracy: ‘‘ The offense has 
‘‘ been held to consist in the conspiracy and not 
“in the acts committed for carrying it into 
effect.’ 

Whart. Prec., Form 611, Note J. 

Whart. Prac. & Pl., Sec. 253, 8th Ed. 
State vs. Buchanan, 5 Har. & John. supra. 
United States vs. Britton, 108 U.5., 204. 


“The unlawful agreement is the gist of the 


~ 
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offense which this section intended to create. 
The requirement that some act to effect the 
object of the conspiracy be done by some one 
‘ of the conspirators is intended to afford a locus 
 nenitentie. Until some act be done by some 
one of the conspirators to effect the object of 
“the unlawful agreement, all parties to the 
agreement may withdraw, and thus escape the 
‘ effect of the statute. The act to effect the ob- 
‘ject of the conspiracy which the statute calls 
‘“ for is not designed as an overt act, and was not 
‘intended to be made an element proper of the 


offense. The offense is the conspiracy. Some 


. 
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act by some one of the conspirators is required 
to show, not the unlawful agreement, but that the 
unlawful agreement while subsisting became 
operative. The offense of conspiracy is com- 
mitted when to the intention to conspire 1s 
added the actual agreement; and this intent to 
conspire, coupled with the act of conspiring, 
completes the offense intended to be created 


by the statute, notwithstanding the require- 


‘ment that the prosecution show by some act of 


‘some one of the conspirators that the agree- 


ment went into actual operation. If, then, an 


indictment correctly charges an unlawful com- 
* bination and agreement actually made, and in 


‘addition describes any act by any one-of the 


parties to the unlawful agreement as an act In- 


tended to be relied on to show the agreement 


‘in operation, it is sufficient, although upon the 


face of the indictment it does not appear im what 


manner the act deseribed would tend to effect the ob- 


ject of the conspiracy. It is sufficient if the act 


be so described as to apprise the defendant 
what act is intended to be given in evidence as 


tending to show that the unlawful agreement 


‘was put in operation, without its being made to 


appear to the Court upon the face of the indictment 


that the act mentioned is necessarily calculated to 


effect the object of the unlawful combination charged. 
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‘* The crime is committed when the combination 
‘is made, and the act of one of the conspirators 
‘is not required by the statute to show the in- 
‘tent. That is inferred from the unlawful act 
‘of combining to defraud * * * but the 
‘ object of requiring proof of some act in fur- 
‘ therance of the unlawful agreement is to show 
* that it became a living, acting combination.” 
U.S. vs. Donate 11 Blateh., 169-70. 


The gist of the offense is the unlawful agree- 
ment. The acts in furtherance or to effect the object 
of the conspiracy are no part of the offense, and may 
be innocent in themselves, and any language which 
shows that an act has been done to carry out the 
agreement is sufficient. 


United States vs. Boyden et al., 1 Bow.. 268. 


The objection to the indictment in the follow- 
ing case was that it did not set out the means by 
which the defendants proposed to effect the 
fraud charged. The Court said: “ Tbe Court is 
‘aware of no authorities requiring in an in- 
‘ dictment for a conspiracy under Section 30 of 


o/ 


‘“ this statute (same as Sec. 5440), that in aver- 


‘ring the fact that the defendants agreed to- 


‘“ gether to commit a criminal act or perpetrate a 


‘ fraud, the specific mode agreed upon by which 


20) 


“the object of the conspiracy was to be carried 
“out should be averred.’ 


U. 8. vs. Dustin, 2 Bond, 334. 


To the same effect is— 
U7. S.vs. Dunee, 3d Woods, 48. 
U. S. vs. Sanche, 7 Fed. Rep., 719. 
State vs. Younger, 1 Dev., 357. 


The case of United States vs. Sanche was an 
indictment for conspiracy to plunder certain 
goods and merchandise, etc., then and there be- 
longing tothe steamboat City of Vicksburg, the 
said steamboat being then and there wrecked 
and in distress, etc., alleging it to be within the 
admirality and maritime jurisdiction of the Uni- 
ted States, etc., and *‘ that to effect the object of 
‘the said conspiracy the said Hercules Sanche 
then and there furnished and loaned to the 
‘“ said John Woods and Elias Boatright a certain 
‘* skiff, to be used by them, the said Woods and 
‘the said Boatright, in plundering said goods 
‘‘and merchandise from the said steamboat.” 


The indictment was laid under-Section 5440 
Revised Statutes U.S. 


The Court, in passing on the sufficiency of this 


indictment, in speaking of the object of this se¢- 


tion, says: “‘ [ts object is to make it a crime to 
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conspire to commit a crime, although the con- 
= * * * 


~ 
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‘ spiracy be not consummated. 


‘Another objection urged to this indictment 
is, that it does not allege any act of any one of 
the alleged conspirators to effect the object of 
‘the conspiracy. * * * It is said that only 


‘ 


-~ 
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‘a verbal act is averred by the word ‘ loaned,’ 


- 


which is not sufficient to meet the statute.” 


The Court, after quoting approvingly from JU. 
S. vs. Donamy 1T Blatch., supra, and U. S. vs. Boy- 
den, 1 Low., supra, and particularly the latter 


case, as follows: 


‘“ The acts set out are no part of the offense, 
“and may, in themselves, be innocent. The pur- 
‘pose of the law is that a mere agreement, 
‘‘ however corrupt, shall not be punished as a 
“ crime unless it has led to some overt act, and 
‘any form of language which shows that such 
‘an act has been done to carry out the agree- 
“ment is sufficient.” The Court further com- 
menting on the indictment in the case at hand 
said: ‘‘ But the language is ‘furnished and 
‘* loaned, which necessarily implies, | think, the 


eo, 
* 


act of putting the skiff within their control 


. a 
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and answers the statute. Whether the act was 


*. 
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' one tending to effect the object of the conspiracy is a 
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‘© question for the jury on the proof. but certainly the 
‘* pleading is sufficient.” 
Seventh Fed. Rep., 718—19—20. 


In commenting on what the crime of con- 
spiracy to defraud the United States is, under 
Seetion 5440, R. 8S. U.S., Nixon, D. J., in the 


xase of United Stutes vs. Sacia. says: 


‘The offense, you perceive, consists in two or. 
‘more persons conspiring to defraud the Gov- 
“ment in any manner whatever, in a case where 
“one or more of the parties to the conspiracy 
‘ shall do any act to effect the object that is to 
‘ effect the fraud. It need not be successful. 
“Tt may fall short of the fraud. Merely agree- 
‘ing or combining together to commit the fraud 
‘is sufficient to constitute the offense without 
‘any loss to the Government if any one of the 
‘“ parties has taken a step towards its execution. 
‘The section is very sweeping in its terms, and 
‘‘ was doubtless intended to meet the party to 
‘the fraud against the Government on the very 
* threshold of the perpetration of the crime, and to 
“render him liable to its penalties before the 
‘consummation of the fraud.” 


2nd. Fed. Rep., page 755. 


In the ease of the United States vs. Gors 


don, Nelson, J., in passing on the sufficiency 


of an indictment, the first count of which 
simply charged a conspiracy to defraud the 
United States without setting forth the means 
by which the fraud is to be consummated, 
says: ‘‘ The first count is good. The Sec- 
“tion of the Statute (5440) makes it a 
‘“erime to conspire to defraud the United 
‘States in any manner, and the cases from 
“the State Courts which hold that a_ con- 
‘‘ spiracy to defraud is not criminal unless it is 


‘a conspiracy to defraud in a manner made 


o 
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criminal by statute, have no application to in- 
‘‘ dietments under Section 5440. It is immaterial 
‘* what means were used to defraud, as it is crim- 
‘inal to conspire to defraud the United States 
‘in any manner or for any purpose, and the Court 
“does not care to know whether the modes 
‘adopted to accomplish the end proposed”are 
‘‘ made criminal or not.” 


22d Fed. ep., 251. 


It is sufficient to charge a conspiracy to de- 
fraud to allege that “A. B., of ete., on ete., at 


“ ete., unlawfully, fraudulently and deceitfully 


. 
o 


did conspire, combine, confederate and agree 
‘together to cheat and defraud ‘one’ of his 
‘ goods and chattels.” 

Bishop Crim. Law., Sec. 198, 4th Ed. 
Russell on Crimes, Vol. 3, 146, 9th Ed. 
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People vs. Richards, 1 Mich., 216. 

Rex vs. Gill, 2 B. & A., 204. 

Sydreff vs. Reg., 11 Q. B., 245 (63 EH. C. 
L. R.) 


In passing upon the question of the Statute 
of Limitations interposed to an indictment for 
conspiracy, Judge Deady said: “‘The general 
‘rule is that the statute begins to run from the 
“commission or consummation of the crime. 
‘ When was this crime consummated? The con- 
“ spiracy was formed on July 1, 1881, and the 
‘first act done by any of the conspirators in 
‘pursuance .thereof was the making of the 
‘ alleged affidavits by Ankenny, etc. The crime 
‘‘ was then consummated.” 

The indictment charged several acts of much 
later dates, and it was contended that the crime 
was not consummated until the last act was done 
in pursuance of the conspiracy, but the Court held 
that the first act showing that the conspiracy 
had become operative fixed the time when the 
statute began to run. 

United States vs. Owens, 32 Fed. Rep.. 537. 


Krom the authorities it appears settled that 


the act to be done by one of the conspirators 


may be innocent in itself. 
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That the act done by one of the conspirators is 
no part of the crime but merely evidence of the 
unlawful agreement and conspiracy, and that it 


became operative. 


That the conspiracy once put in operation by 
any act done by one of the conspirators becomes 


a consummated erime. 


That any act done in pursuance of the con- 
spiracy by one of the conspirators is sufficient 
to ripen the agreement or conspiracy into a 

“ / 


consummated crime. 


That it is not necessary to aver that the act 
done was ‘ to effect the object of the con- 
spiracy. 


U. S. vs. Boyden, 1 Low, 267. 


That it is not material whether the act done 
is criminal, unlawful or innocent, only that it 
was an act following the agreement and con- 
spiracy, and evidence of the fact that it was not 


abandoned but put in operation. 


If any act done by one of the conspirators in 
pursuance of the conspiracy is sufficient to 
constitute the offense, it is not necessary to 
allege but one act in the indictment, and since 


said act may be innocent in itself, that is, a 


26 


lawful act, it may be alleged in any manner 
sufficient to apprise the defendant of the act or 
evidence that will be relied on to prove that the 


conspiracy became operative. 


[f the theory contended for by the defense 
is the true one that the acts alleged must be 
unlawful in themselves, then the words “any 
act,’ used in the statute. are to be construed 
arbitrarily and with a qualification not to be 


found in the statute. 


[t need not appear by the indictment in what 
manner the act would tend to effect the object 
of the conspiracy. The intentis not to be shown 
by the act required by the statute—that is in- 
ferred from the unlawful act of combining to 
defraud. 

.S. vs. Donaavll Blateh., 168. 
.S. vs. Sanche, 7 Fed. Rep., 715. 


U. 8. vs. Gordon. 22 Fed. Rep.., IO. 
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[t is not necessary that the means adopted and 
the acts done should be effectual or calculated 
to accomplish the object of the conspiracy. 
Cases hereinbefore cited, and 

caeewa ©. 4, te ee 
Rer vs. Rispal, Bl. Rep., 568. 


Were it otherwise there would be ample _pro- 
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visions for prosecutions found in the dw of at- 
tempts to commit the crimes or frauds inhibited. 

The offense defined and punished by Section 
0440 R.S. U.S., is the unlawful conbining and 
confederating of two or more to commita crime 
or to defraud the United States. Itis the con- 
certed combined wills and efforts of two or more 
agreeing together to do the things prohibited, 
and in the language of Judge Nixon in the case 
of United States vs. Sacia, 2 Fed. Rep., page 7595, 
‘ The section is very sweeping in its terms, and 


‘was doubtless intended to meet. the party to 


* 


the fraud against the Governinent on the very 


threshold of the perpetration of the crime, and 


“ to render him liable to its penalties before the 


° 
* 


consummation of the fraud.’ 


= 


Most frauds against the Government are té be 
perpetrated through the means of false and 
fraudulent claims made or caused to be made 
against the Government. Penalties are provided 


for these offenses in Section 5438 R.S. U.S. 


Section 5440 R. 8. U.3., reaches back beyond 
the making or causing to be made a false claim 
upon or against the Government, and where two 
or more conspire and agree together to make a 


false claim provides a penalty. 


KJ 


Section 5438 punishes the act of one person in 
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making or causing to be inade a false claim, ete., 
while Section 5440 punishes the purpose, intent 
and wills of two or more persons when combined 
to make or cause to be made false cluims. The 


combination or conspiracy is the offense. 


In view of the authorities cited and the prin- 
ciples established and sustained by them, let us 
test the sufficiency of the indictment and answer 
the questions propounded by the divison of 


opinion certified. 


By the precedents hereinbefore cited it is suf- 
ficient to allege a conspiracy to defraud in the 
following form: That, A and B, of ete., on ete., 
at etc., unlawfully, fraudulently and deceitfully 
did conspire, combine, confederate and agree to- 
gether to cheat and defraud the United States of 
a sum of money, or its goods and chattels. 


This form of charging a conspiracy to defraud 
under the section in question, is sustained in 
United States vs. Dunee, 3 Woods, 47. 
Russell on Crimes, Vol. 3, 146, ¥Yth Ed. 
Bish. Crim. Law, Vol. 2, Sec. 198, 4th Ed., 


and cases hereinbefore cited. 


In the case of the United States vs. Dunee, 3rd 


Woods, supra, the indictment passed on is set out 


infull. Itis as follows: 
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It charges “‘ That Harriet A. Mills and others, 
‘Slate of-etei, 1%: -*.-* on-ete 2%) Fee 
“ete, * * * with force and arms unlaw- 
“fully and wickedly did conspire, combine, 
‘confederate and agree together and among 
‘ themselves, and with Martin L. Knight and Jo- 
“seph P. Murphy * * and divers other evil 
‘‘ disposed persons whose names are as yet to the 
‘ Grand Jurors unknown, unlawfully and fraud- 
‘ ulently to defraud the United States of a large 
‘sum of money, to wit: forty thousand dollars 
“ lawful money of the United States, of the 
‘‘ property and moneys of the United States.” 


This was held a sufficient charge as to the 


conspiracy. 


So we say in each of the counts in the indict- 
ment under consideration, the conspiracy is suf- 
ficiently charged. ~ [t is as follows: ‘‘ The Grand 
‘ Jurors of the United States of America of said 
* Circuit Court within and for the District afore- 
‘said, on their oaths aforesaid present that 
“ George H. Perrin, John MceNee and John A. 
‘* Benson, late of the District of California, here- 
‘ tofore, to wit: on the 2d day of December, in 
‘ the year of our Lord one thousand eight hun- 
“ dred and eighty-four, at the City and County 


‘ of San Francisco, State and District of Califor- 
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‘nia, and within the jurisdiction of this Honor- 
‘able Court, did unlawfully, corruptly and wick- 


‘“ edly conspire, combine and agree together, and 


a 


‘with divers other persons to the said Grand 
“ Jurors unknown, to defraud the United States 
“of a large sum of money, to wit: the sum of 


four hundred and ninety-two dollars, lawful 


eo 
o- 
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money of the United States.” 


This, we say, charges a conspiracy, and is suffi- 
cient for that purpose. 


The combination is alleged and the object of 
the conspiracy is nained, to-wit, ‘‘ to defraud the 
United States.” 

This is prohibited by Section 5440 R. 8. U.S., 
and made a substantive statutory offense. 

This is followed by allegations of several acts 
in each count done by one of the conspirators to 
effect the object of the conspiracy, any one of 


which is sufficient as evidence that the conspiracy 


heeame operative. In the light of the authori- 
ra) 


ties this is all that is required. 

Krom the fact that several acts are alleged 
where the statute requires but one, and thatyany 
act done by one of the conspirators in pursuance 


of the conspiracy, does not make the indictment 


e 


bad, nor does not inake the rule more stringent 
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as to the method of pleading the facts or acts 


relied on. 
Russell on Crime, Vol. 3, star page 148-9, 
9th Ed. 
Quotation from Butler, J., page 7 supra. 


This is not a charge of conspiracy to accomplish 
a lawful object by unlawful means. If it were | would 
concede that it was necessary to set out the 
means with the strictest technical requirements 
that the Court might be able to determine whether 
the means alleged were unlawful. On the con- 
trary, this is a charge of conspiracy to do an wn- 
lawful act,an act prohibited by statute and made 
a substantive offense, to-wit, ‘“‘ to conspire to de- 
fraud the United States.” The uniform rule of 
pleading in such cases exempts the pleader from 
the necessity of setting out the means or the 


manner. 


a. 


But the statute requires that some act shall 
be done by one of the conspirators, which act 
all the authorities hold need not be an unlawful 
act, but may be innocent in itself, and they fur- 
ther hold that it is no part of the crime, nothing 
but evidence that the crime was committed, that 


the conspiracy became operative; (State vs. Bu- 


chanan, 5 Har. & John., supra; U.S. vs. Doname 


11 Bla., supra; U.S. vs. Sanche, 7 Fed. Rep., supra; 
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U. S. vs. Boyden, 1 Low., supra,) and that it is 
not necessary that the indictment should show 
in what manner the act described would tend to 
effect the object of the conspiracy (U.S. vs. 
Donaty supra,) and it is sufficient to so describe 
the act that the defendant may be apprised what 
act is intended to be given in evidence tending 
to show that the unlawful agreement was put in 
operation. U. S. vs. Donate supra, and U. 8. vs. 
Boyden, supra. 


If this be the law, we submit that the acts 
set out in each of the counts of the indictment 
is sufficient to apprise the defendants that the 
Government will give in evidence the contract 
entered into by the defendant Perrin with 
United States Surveyor-General Brown, to survey 
certain public lands therein described, the field 
notes of said survey, proof that the survey was 
not made in conformity with the contract in the 
respects mentioned in the indictment; that it 
was a fraudulent, pretended and fictitious sur- 
vey; that the field notes were false, fictitious 


and fraudulent, ete. 


The theory of the defense is that the indict- 
ment should state the means adopted t6 accom- 


plish the object of the conspiracy-—should show 


the manner by which they intended to defraud 
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the Government. That it should show that the 
means, methods and manner adopted and the 
acts done would have resulted in defrauding the 
Government; in other words, that the means 
adopted and the acts done are constituent ele- 
ments of the offense, and not mere evidences of 
the fact that the conspiracy to defraud the 
United States became operative. We ‘submit, 
in the light of the authorities cited, and upon 


principle, this is not the law. 


If the theory of the defense be correct, then 
every conspiracy to defraud the Government in 
any manner that proved abortive because de- 
tected before consummated, or because the means 
adopted and the acts agreed to be done were not 
sufficient to accomplish the object, and were dif- 
ferent from those practiced in the course of the 
consummation of the object, that a prosecution 
would not lie. The first step in a conspiracy is 
the unlawful combining and agreeing together of 
two or more persons to do some unlawful act, or 
a lawful act by unlawful means. In either .case 
the law punishes for this unlawful combination 
and agreement and not the acts done in’ further- 
ance of it. Where the conspiracy was to do a 
lawful act by unlawful means, and the unlawful 
means or acts were criminal in themselves, such 


criminal acts might be punished instead of the 
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conspiracy, at the election of the Government, 
but not both. But the case in hand is not a 
conspiracy to defraud the Government by unlaw- 
ful or criminal means, but in any way or manner 


whatever. 


Now upon the theory of the defense that the 
means are a constituent element of the offense, 
and that they must be shown to be calculated to, 
and that they would defraud the United States, 
the fundame ital idea and principle underlying 
the offense of conspiracy is eliminated from the 
offense, to-wit: the danger incident and _ in- 
creased power for evil of combined wills and 
efforts of two or more persons. The evil aimed 
at is the combining and confederation of two or 
more persons to commit some crime against, or 


to defraud the United States. 


Upon the theory that the acts done must be 
calculated to accomplish the object of the con- 
spiracy, and shown to be so by the indictment, 
they must, of necessity. be held to be con- 
stituent elements of the offense and not merely 
evidences of it, and of course must have been 
agreed upon at the time the conspiracy was 


formed. But this eannot be: because a econ- 


spiracy might be formed to commit a crime, and 


as well to defraud without fixing upon the 
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means or the part each was to play until after- 
wards, and it would not be difficult to imagine a 
case where each of the conspirators were left to 
his own discretion to do such things in pursuance 
of the conspiracy from time to time, as the 
case might suggest, to enable its successful con- 
summation. Yet, would it be contended that 
all were not bound by the acts of the other, and 
that because the acts or means had not been 
agreed upon, there was no conspiracy? Again, 
suppose that the means were agreed upon, and 
there were several successive steps or acts 
necessary to be done in_- order to _ ac- 
complish the object of the conspiracy, 
as there were in the case at bar, and 
some one of the latest successive acts 
in the consummation of the offense, such 
for instance, as making a certain affidavit, and it 
was agreed that a certain one of the conspirators 
should go before a certain officer agreed upon, 
to execute the affidavit; and that, as a matter of 
law, the officer agreed upon had no authority to 
administer the oath, and from the fact that such 
officer did not have authority to administer the 
oath, the object of the conspiracy must fail and 
the object of defrauding the Government never 
could be accomplished. Would it be seriously 


contended that the crime of conspiracy had not 
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been committed? If the means agreed upon are 
constituent elements of the offense and must be 
calculated or sufficient to accomplish the object 
of the conspiracy, then any mistake in law or 
fact made in the calculation that entered into 
the agreement, which would render the accom- 
plishment of the object of the conspiracy a fail- 
ure, would be a defense upon the ground that 
the means agreed upon could not have brought 


about the object aimed at. 


[In the case at bar there were several success- 
ive steps essential and necessary to be done in 
order to make the conspiracy to defraud sufficient 
to consummate the fraud conspired to be perpe- 
trated. 


K'irst—It was necessary to have some one ap- 
pointed a United States Deputy Surveyor. 


Second—To obtain a contract for surveying 


public lands. 
Third— Making a pretended survey in the field. 


f‘ourth — Preparing field notes and making 


final oath to them. 


Fifth—Returning the field notes to the U. 8. 
Surveyor-General for his approval. 


The remaining matters and things to be done 


in order to secure the contract price, were to be 
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done by the officers of the Government. The 
Surveyor-General is required to plat the work 
and test it, and if found correct he approves the 
field notes and sends certified transcripts of them 
and the plats to the Commissioner of the Gen- 
eral Land Office for his approval. The Surveyor- 
Generai also, if the field notes are found correct 
and approved, certifies to the amount due on 
the contract, the basis of which is the survey 
itself, showing the number of miles surveyed, 
the price being fixed. at so much per mile, and 
the accounts so certified by him are forwarded 
to the Commissioner of the General Land Office, 
who is authorized to audit and certify them to 
the First Comptroller for payment. 


% 


Section 456, Revised Statutes U. S. 


Of all the acts required to be done by the 
U.S. Deputy Surveyor, the only one by which 
he could commit acrime is making the final oath 
to the field notes, wherein and whereby he might 
commit perjury. (See oath required by Manual 
of Instructions, page 46.) 

This oath is to be affixed to the true field 


notes returned to the Surveyor-General. (Page 


45, same Manual.) 


If he took the oath before an officer not au- 


thorized by the laws of the United States to ad- 
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minister it, then he would not even commit 
perjury. And let it be observed that it is con- 
tended in all these cases that the officers, to-wit: 
Notaries Public and Court. Commissioners, who 
administered these oaths, had no authority to do 
so. If this position can be maintained, then the 
whole scheme agreed upon in these cases to de- 
fraud the Government was to be effected by 
innocent acts—acts not made criminal—and, in 
fact, by means which were insufficient in law to 
accomplish the object aimed at, but which, in 
point of fact, by the practice of the Department, 


would have been effectual. 


But would it be contended, because the means 
agreed upon and the acts done, were all inno- 
cent, not eriminal, and ineffectual in law to 
accomplish the object of the conspiracy, that 
therefore no erime had been committed? It 
seems to me that this proposition is maintainable 
if the means agreed upon, and the acts done, 
are constituent elements of the offense. But 


in the light of the authorities, and as well upon 


principle, they are not constituent elements of 


the offense, and therefore it need not appear 
either upon the faee of the indictment nor in 
proof that they were sufficient, adequate or ef- 


fectual to accomplish the object of the con- 


spiracy; but rather, that the offense consists 
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alone in the unlawful confederation and agree- 
ment to do the thing prohibited by statute, and 
that any act showing that the conspiracy became 
operative is sufficient _(U. S. vs. Donatesupra, 
and U. §. vs. Boyden, supra, and other cases 
cited), and that the same may be aJleged in any 
language which willapprise the defendant of the 
acts relied on as evidence that the conspiracy be- 
came operative. If the principles announced in 
the authorities are true, then we say Questions 
Nos. 2, 3, 4, 5 and 6, propounded by the certifi- 
cate of division of opinion as to the three counts 
in the indictment, in so far as they pertain to 
Section 5440 of the Revised Statutes alone, must 


be answered in the affirmative. 


This brings us to the 7th question propound- 
ed, and is a question common to each count of 
the indictment, viz:. ‘‘ Does the surveying con- 
“tract set out in the first, second and third 
“count of the indictment appear upon all the 
‘ allegations of the several counts to be the in- 


‘dividual private contract of W. H. Brown, or 


a contract made in his official character as 


dl 
A 


Surveyor-General on behalf of and _ binding 
‘upon the United States?” 

The material averments found in the indict- 
ment that fully answer thes¢g questionfare as fol- 


lows: 
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“Did then and there procure, secure and 
‘ cause to be entered into a contract by and be- 
“tween the said George H. Perrin, then and 
“there being a deputy United States Surveyor 
‘‘in and for the State of California, on the one 
‘part and W. H. Brown, then and there being 
‘“ the United States Surveyor-General in and for 
“the State of California on the other part, 
‘whereby the said defendant George H. Per- 
‘ rin, in his said capacity aforesaid ™ * under- 
‘took, ete., for a price, (stating it,) to well, 
‘truly, ete. * * in strict conformity with the laws 
‘of the United States, the printed manual of sur- 
veying instructions, and other surveying 
‘instructions issued by the Commissioner of 
‘ the General Land Office, and with such special in- 
‘ struction as he may receive from the Surveyor- 
‘* General in conformity therewith, survey, etc., 
‘ certain lines of certain public lands’ * * * 
describing the lands, ‘“ which said lands are 
‘“ public lands of the United States, and were 
‘and are situate, etc. * * and return the true 
‘field notes thereof to the office of the saip Sur- 
‘‘ VEYOR-GENERAL on,’ etc. 

‘And it was further stipulated * #* 

‘“ between said * * United States Deputy- 
‘Surveyor as aforesaid, and the said W. H. 


‘* Brown, United States Surveyor-General of the 
* * s 


‘aforesaid * * * that the surveys 


St 
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should not be ecominmenced before the said 
* * defendant should be OFFICIALLY notified 
by the saip Surveyor-GENERAL of the APPROVAL 


of the aforesaid contract by the Commissioners of 


' the General Land Office.” 


‘‘ And it was further stipulated and agreed by 


‘and between the said George H. Perrin, United 


States Deputy-Surveyor, as aforesaid * * 


‘and the said W. H. Brown, United States 


Surveyor-General gfaforesaid, and under a con- 


‘dition of the aforesaid contract that no ac- 


counts should be paid for the surveys in said 
contract stipulated to be made unless properly 
certified by the said W. H. Brown in his orrt- 


CIAL CAPACITY AFORESAID, and by Ais successor inof- 


' fice in such official capacity, should the said W. H. 


Brown for any cause cease fo be such officer afore- 
said; that such surveys were in accordance with 


the instructions * * * * and until ap- 


' proved plats and certified transcripts of the field notes 


of the surveys to be made by him the said George 
H. Perrin, and for which accounts should be 
rendered, were filed in the General Land Office.” 

* * “which said contract was duly approved 
by the Commissioner of the General Land Office.” 


(giving thedate) * * “of which said approval 


és 


the said George H. Perrin was thereafter officially 


“ notified by the United States Surveyor-General of 


‘“ the State of California.” 


From all the allegations recited, can there be 
any question as to whether this was a contract 
about a public matter a matter in which the 
United States alone was concerned, and in which 
W.H. Brown, the United States Surveyor-General 
represented the Government, and was its agent. 

The United States Surveyor Generals are di- 
rected and authorized to make certain surveys, 
and authorized to engage skillful surveyors as 
their deputies for that purpose, and to enter into 
contracts for surveys. Sec. 2223 Revised Statutes 


U.8., Manual of Instructions, page 16. 


‘Contracts executed by agents or officers of 
“the Government in their own names and pur- 
‘ norting to be made by themon behalf of the 
“ Government, binds the Government, and does 
not bind them individually. 

Story on Agency, Sec. 302-308. 
~The contract as alleged shows that it was in the 
line of duty of the United States Surveyor-Gen- 
eral, that it was for the survey of public lands of 
the Uuited States, that the contract had to be 
approved by the Commissioner of the General 


Land Office, and wagapproved by him. That the 


Deputy Surveyor was not to commence the work 
until officially notified by the United States Sur- 
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veyor-General that the contract had been ap- 
proved by the Commissioner of the General 
Land Office. That he was so notified. That the 
work had to be done in conformity with the 
laws of the United States and the manual of sur- 
veying instructions issued by the Commissioner 
of the General Land Office, and with such special 
instructions as might be given by the Surveyor- 
General. That the field notes were to be re- 
turned to the office of the United States Sur- 
veyor-General. That no payments should be 
made for said surveys unless the accounts were 
properly certified by the United States Surveyor- 
General in his official capacity, nor until approved 
plats and certified field notes were filed in the 
General Land Office. It being a contract in the 
line of his official duty, and concerning a public 
matter. and in which the Government alone was 
concerned, and appraved by the Commissioner of 
the General Land Office, bound the United 
States. It is apparent from the allegations that 
the survey contracted for was for the use and 
benefit of the United States. 

Section 2398 Revised Statutes U. 8. 

Walker vs. Swartwout, 12 John., N. Y., 

448-9 & 90. 
Belknap vs. Reinhart et al., 2 Wend., 377. 
Hodgson vs. Dexter, 1 Cranch., U. S., 362. 
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The contract passed on in the last case will be 
found on pages 345 and 346. 
The last case is cited approvingly in 
Garland vs. Davis, 4 How., 148. 
Sheets vs. Selden’s Lessees, 2 Wall., 187. 


The authority of an officer is a matter of law. 


(Rule 13 Lawson's Presumptions. ) 


In view of the allegations of the indictment 
setting out the substance of the contract and the 
cases cited, we submit that theJth question must 
be answered by holding it to be a contract made 
by W. H. Brown in his official character as 
United States Surveyor-General on behalf and in 
the interest of, and binding upon the United 


States. 


The Manual of Instructions cited from has the 
binding force and effect of law. 


Section 2399 Revised Statutes U. 


fa 


And becomes a part of every contract for the 
survey of public lands. 


Section 2398 Revised Statutes U. 3. 


The form of the contract is prescribed by said 
manual, see page 16. The final oath is prescribed 
by the manual, see pages 46 and 108. Specimen 
field notes are given, pages 63 to 109 inclusive. 
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What shall be noted in the field notes is pre- 
scribed on pages 42-3 and 4. The true field 
notes shall be returned to the Surveyor-General. 
See page 42 of Manual, also Section 2395, Re- 


vised Statues U. 8. 


[t is stated as a special ground of demurrer to 
each count in the indictment, that it is not 
alleged that the Suveyor-General was authorized 
by law to certify to the accounts or to approve 
the surveys, or by whom approved plats and cer- 
tified transcripts of the field notes were to be 


filed in the General Land Office. 


To which we make answer: 

First—That in the light of the authorities 
hereinbefore cited,it is not necessary that it should 
appear upon the face of the indictments that the 
means adopted or the acts done should be cal- 
culated to or would accomplish the fraud, and 
that they are not constituent elements of the 
offense, but merely evidences that the conspiracy 
became operative. That the statute only re- 
quires any act done by one of the defendants 
in pursuance of the conspiracy, and not acts or 


authority of others. 


Second—It is alleged in all the counts that it 


was stipulated in the contract that the Survey- 
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or-General should in his official capacity certify 
to the accounts before payment. That in the 
second and third counts it is expressly alleged 
that the Surveyor-General was ‘‘ thereto author- 
ized*and empowered by law.so to do,” and in 
the third count it is also expressly alleged that 
the Surveyor-General was authorized by law to 


approve the survey. 


Third — That it is a matter of law as to 
whether the Surveyor-General had authority to 
approve surveys and certify accounts, and by 
whom approved plats and certified transcripts of 
the field notes should be filed in the General 


Land Office. 


The Surveyor-General is required to send 
copies to the General Land Office. 


See, 2395, Revised Statutes U.S. 


The authority of an officer is a matter of law. 


Rule 13, Lawson Presumptive Evidence. 


All are presumed to know the law, therefore 
it is not necessary to allege the authority of an 
officer whose authority is measured by the law. 


Whart. Crim. Evidence, Sec. 723, 8th Ed. 


If the authority was alleged it could only be 


proven by exhibiting the law, but the Court 
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takes cognizance of the law, and hence it is not 
necessary to allege it. 

Bishop Crim. Proc., Vol. 1, Sections 329, 

330 and 331. | 


So that we snbmit that the acts done in pur- 
suance of the conspiracy being no constituent 
elements of the offense, and it not being neces- 
sary that it should appear upon the face of the 
indictment that the acts agreed upon or done 
should be effectual to accomplish the object of 
the conspiracy, that it is immaterial whether the 
Surveyor-General had authority to do any.of the 
acts mentioned or not; and further, that what- 
ever authority he possessed in the premises is a 
matter of law and not fact, and need not be 


alleged in any view of the case. 


Lastly, that his authority is alleged. 


Do the facts, stated in the first, second or 
third counts, constitute an offense under Section 
5440 and 5438, Revised Statutes. 


It is made an offense under Section 5438 R. 
8. U.S., for any one to make, or cause to be 
made, any claim upon or against the Govern- 
meént of the United States, or any department or 
officer thereof, knowing such claim to be false, 


fictitious or fraudulent. 
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It is made an offense by said Section 5438, for 
any one to present or cause to be presented for 
payment or approval to any officer in the Civil 
Service of the United States, any claim upon or 
against the Government of the United States, or 
any department or officer thereof, knowing such 


claim to be false, fictitious or fraudulent. 


[t is made an offense by said Section 5438, for 
any one who, for the purpose of obtaining or se- 
curing the payment or approval of any false, 
fictitious or fraudulent claim, makes or uses any 
false affidavit. knowing the same to contain any 


fraudulent or fictitious statement. 


To determine whether either of the counts of 
the indictment state an offeuse under this section 
in connection with 5440 R. S. U. &., it is 
necessary to state the procedure by which a de- 
mand on these surveying contracts are created 
and presented. Upon the return of the true 
field notes, the last act required to be done by 
the Deputy Surveyor, the Surveyor-General plats 
the field notes, and if the work is found cor- 
rect, then he approves the survey and the 
piats. The survey being approved by the 
Surveyor-General, he then computes the amount 


due under the contract, the rate per mile be- 


ing stated in the contract, and the field notes 
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showing the number of miles ran, so that the 
claim against the Government is the field notes. 
and from them the amount due is determined 
by the Surveyur-General, and certified to the 


Commissioner of the General Land Office. 


To obtain money from the United States in 
any of the methods prohibited by Section 9438 
is certainly a fraud upon the Government, and 
one would defraud the Government if he should 
secure the payment of a claim in any of the ways 
therein inhibited. So that if two or more 
conspired to defraud the Government, and any 
one of the conspirators used any of the meth- 


ods inhibited by Section 6438, would com- 


mit the offense of conspiracy to defraud. 


In the first count, after alleging the conspiracy, 
it is alleged that the defendants, in pursuance of 
said conspiracy, procured a contract from the 
Surveyor-General in the name of one of. the de- 
fendants, to make a survey of certain lines of 
certain lands therein described, by which it was 
stipulated how, when, and in what manner the 
survey was to be made, and how, when, and to 


whom returns were to be made. 


[t isfurther alleged that in pursuance of said 
conspiracy, and well knowing the terms of said 


contract, one of the defendants procured a fraudu- 


o0 P 


lent, fictitious and pretended survey of said lands 


to be made. 


And well knowing that said survey had not 
been made as required by law, and-in conformity 
with the terms of said contract, for the purpose 
and with the intent of securing the approval of 
said pretended survey, and securing approved 
plats and field notes of said pretended survey to 
be filed in the General Land Office, and for the 
purpose of securing the Surveyor-General to cer- 
tify the accounts under said contract and survey, 
and securing the payment of the contract price 
from the United States, did cause and_pro- 
“cure false, fictitious, and fraudulent field notes 
of said pretended survey to be made and 
returned to the United States Surveyor-Gen- 
eral, which said fictitious and _ fraudulent 
notes purported to be true field notes of the 
work done in the field, whereas they were not 
true field notes, but were fictitious and fraudu- 
lent, all of which all of said defendants well 
knew. 

By returning to the Surveyor-General false, 
fictitious and fraudulent field notes representing 
that the work was done as stipulated in the con- 
tract, when in trutfi it was not, would cause the 


Surveyor-General to state or certify an account 


based upon a false and fraudulent claim. 
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In this view we think the indictment charges 
an offense under Section 5440, taken in connee- 
tion with Section 5438. 


There being several steps necessary to be taken 
in order to consummate the crimes enumerated 
in Section 5438 in a charge of conspiracy to de- 
fraud, since the gist of the offense is the con- 
spiracy, the agreement to defraud, it is essential 
only to allege any one act done by one of the 
conspirators in pursuance of the conspiracy to 
evidence the fact that it became operative. The 
act may in itself be innocent, and it is not neces- 
sary that it should appear upon the face of the 
indictment that such act was calculated to, or 
would defraud the United States. 


Authorities hereinbefore cited. 


If it is essential to allege more than one act, 
then the acts should be alleged in their chrono- 
logical order, and who is to say how many acts 


in their chronological order are to be alleged ? 


When it would require several acts to consum-— 
mate the fraud, as it would in the case at bar, 
then it would be necessary to allege all of them 
necessary to consummate the intention of de- 
frauding in order that the indictment should 


show upon its face that the acts were calculated 


O2 


to and would defraud the United States. But 
the statute provides that any act is sufficient; 
therefore the first step or act would be sufficient, 
which of itself it would not result in the inten- 


tion to defraud. 


But according to Judge Deady, in U. 8S. vs. 
Owen, supra, the first act done after the conspir- 
acy was formed consummates tae offense of con- 
spiracy and puts the Statute of Limitations in 


motion. 


We therefore submit that all the questions 
propounded in the division of opinion should be 
answered in the affirmative and the demurrer 


overruled, and the defendants put upon their 


MM Ree 


Attorney-General of the United States. 


Scie J, wl 


trial. 
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Supreme Court of the United States. 
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MOTION TO ADVANCE CASES. 


THE adams STATES / 


No. 1036. 
M. F. REILLY. \ 
THE UNITED STATES # 
. 1035 
GEORGE PERRIN ET AL. gs 
THE UNITED STATES ) 
vs. No. 1034. 


J.D. HALL. : 


In these cases the defendants submit the following reasons 
why the motion to advance them should not be granted, 

I. The first two of the spécial reasons present no good 
ground for advancing the cases. They state only that cer- 
tain offenses have been committed against the United States 
by which it has been defrauded, and that for these offenses 
these defendants with others have been indicted. If these 
reasons are sufficient for advancing these cases, then all: 
criminal cases in which the United States is claimed to be 
defrauded could be advanced as well. Such has not been 
the practice of this court. 

II. It is stated in the third reason that there are many 
civil cases pending in which the United States seeks to re- 


ys 


cover from the defendants in these indictments the money 
of which the United States was defrauded by the conspir- 
acies charged in the indictment. It is stated that ‘‘ the 
court wherein the civil suits are pending declines to try the 
civil cases until these and other like criminal cases shall 
have been disposed of.’’ ‘This statement is not true, as will 
be shown by documentary evidence which the attorneys in 
California have telegraphed they will submit to the court 
if sufficient time be allowed to get it here. 

Even if it were true, it is difficult to see what effect upon 
the civil cases the decisions in the criminal cases would have. 
Each case must stand upon its own facts, and no judgment 
which can be rendered on these indictments can be determin- 
ative of the question involved in the civil suits. On the 
other hand the officers of the United States might be spared 
much unnecessary labor if the civil suits should be tried 
first. 

Ii!. The defendants in these prosecutions have brought 
suits against the United States on the contracts in reference 
to which the conspiracies are charged in the indictments. 
The district attorney has interposed demurrers which have 
been overruled. The cases are now ready for trial. Defend- 
ants here (plaintiffs there) are ready to try these cases with- 
out delay. They cannot recover unless they show that the 
work they contracted to perform was properly done, which 
it is alleged in the indictment was not properly done. There 
seems no good reason why the United States should object to 
trying these cases before the criminal cases are taken up, as 
in the former the burden of proot to show that the work was 
well done is upon the plaintiffs. It is submitted that it will 
be promotive of justice in these cases to delay these prosecu- 
tions until the civil suits last referred to have been disposed of. 

IV. Hall McCallister, the principal attorney for the de- 
fendants in the court below, has recently died. No notice 
of this motion was received by the attorneys here who are his 
successors In the cases until last friday. Mr. McCallister’s 


*) 
«) 


associates in San Francisco have not been able to communi- 
cate with the attorneys here except by telegraph, and in that 
way they have requested that this motion be continued until 
certain evidence which they think important at the hearing 
of the motion can reach here from San Francisco. There are 
many defendants in these cases, as well as in the others, in- 
volving similar questions, represented by different attorneys, 
who have had no opportunity for consultation since the death 
of Mr. McCallister. 

V. The suggestion that these cases should be advanced be- 
cause there is danger of loss of much of the testimony on 
which the Government relies is entitled to no consideration 
unless it be shown that this danger is different from that 
which is met with in all cases where proof is to be made by 
documents likely to be lost or witnesses likely to die and sub- 
ject to ordinary human casualties. The unusually large 
number of witnesses who appeared before the grand jury, and 
whose names are indorsed upon the indictments, make it very 
improbable that there will be any serious loss of testimony 
in these cases. 


FRANK H. HURD, 
W. H. SMITH, 
Of Counsel for Defendants. 
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Iu the Supreme Court of the United Btates. 


Ocrosper TERM, 1888. 


THE Unitrp STrates, PLAINTIFF, ) | 
ve, ; > No. 1035: 
GEORGE H. PERRIN ET AL. 


QN 4A CERTIFICATE OF. DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 
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Hu the Supreme Court of the United States. 


OcroBpER TERM, 1888. 


THE UNITED STATES, Seperate | 
UK, + No. 1035. 
GEORGE H. PERRIN ET AL. 


Ct ee mm cate are 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


MOTION TO ADVANCE. 


And now, January 7, 1889, comes the United States by 
the Attorney-General, and moves the court to advance 
the above-stated case, to be heard at some date convenient 
to the court during its present term. 

The case is a criminal one, and arises on a certificate of 
division of opinion as to the sufficiency of the indictment 
found by the grand jury. There are three counts in the 
indictment. The questions on which the court divided 
are : 


UNDER FIRST COUNT, 


(1) Do the facts stated in the first countof the in- 
dictment constitute an offense under seetion 5440 of 
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the Revised Statutes, as amended in 1879, 1 Sup. 
R.S., 484, and section 5438 of the Revised Statutes ? 

(2) Are sufficient facts stated in the first count of 
the indictment to make a good count under sections 
5440 and 5138, Revised Statutes, or under section 
5440 alone, or under section 5440 in connection with 
anv other provision of the statutes ? 

(3) Does the first count of the indictment suffi- 
ciently describe an offense under sections 5440 and 
5438, or any other provision of the Revised Statutes, 
or under section 5440 alone? 

(4) Are the means by which the parties conspired 
and agreed to defraud the United States set forth 
with sufficient fullness and particularity in the first 
count of the indictment to constitute a good count in 
that particular ? 

(5) Is any overt act performed by any one of the 

alleged conspirators to effect the object of the con- 
spiracy sufficiently stated in the first count of the 
indictment to constitute a good count in that partic- 
ular? 
(6) If there is any defect or imperfection in the 
first count of the indictment, is it in the matter of 
form only, not tending to the prejudice of the de- 
fendant, within the meaning of section 1025, Revised 
Statutes ? 

(7) Does the surveying contract set out in the first 
count of the indictment appear upon all the allega- 
tions of the count to be the individual private con- 
tract of W. H. Brown, or a contract made in his 
official character as surveyor-general on behalf of 
and binding upon the United States ? 


UNDER SECOND COUNT. 


(1) Do the facts stated in the second count of the 
indictment constitute an offense under section 5440 
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of the Revised Statutes as amended in 1879 (1 Sup. 
R. 5S., 484), and section 5438 of the Revised Stat- 
utes ? 

(2) Are sufficient facts stated in the second count 
of the indictment to make a good count under said 
sections 5440 and 5438, Revised Statutes ; or under 
section 5440 alone, or under section 5440 in connec- 
tion with any other provision of the statutes? 

(3) Does the second count of the indictment suffi- 
ciently describe an offense under sections 5440 and 
5438, or any other provision of the Revised Stat- 
utes, or under section 5440 alone ? 

4) Are the means by which the parties conspired 
and agreed to defraud the United States set forth 
with sufficient fullness and particularity in the second 
count of the indictment to constitute a good count 
in that particular? 

(5) Is any overt act performed by any one of the 
alleged conspirators to effect the object of the con- 
spiracy sufficiently stated in the second count of the 
indictment to constitute a good count in that par- 
ticular ? 

(6) If there is any defect or imperfection in the 
second count of the indictment, is it in the matterof 
form only, not tending to the prejudice of the de- 
fendant within the meaning of section 1025, Re- 
vised Statutes? : 

(7) Does the surveying contract set out in the sec- 
ond count of the indictment appear upon all the al- 
legations of the count to be the individual private 
contract of W. H. Brown or a contract made in his 
official character as surveyor-general on behalf of, and 
binding upon, the United States ? 


UNDER THIRD COUNT. 


(1) Do the facts stated in the third count of the 
indictment constitute an offense under section 5440 
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of the Revised Statutes as amended in 1879 (1 Sup. 
R. S., 484), and section 5438 of the Revised Stat- 
utes? 

(2) Are sufficient facts stated in the third count 
of the indictment to make a good count under sec- 
tions 5440 and 5438, Revised Statutes; or under sec- 
tion 5440 alone, or under section 5440 in connection 
with any other provision of the statutes ? 

(3) Does the third count of the indictment suffi- 
ciently describe an offense under said sections 5440 
and 5438 or any other provision of the Revised 
Statutes or under section 5440 alone? 

(4) Are the means by which the parties conspired 
and agreed to defraud the United States set forth 


with sufficient fullness and particularity in the third. 


count of the indictment to constitute a good count in 
that particular ? 

(5) Is any overt act performed by any one of the 
alleged conspirators to effect the objeet of the con- 
spiracy sufficiently stated in the third count of the 
indictment to constitute a good count in that particu- 
lar? 

(6) If there is any defect or imperfection in the 
third count of the indictment, is it in the matter of 
form only, not tending to the prejudice of the de- 
fendant within the meaning of section 1025, Re- 
vised Statutes ? 

(7) Does the surve v ing contract set out in the third 
count of the indictment. appear upon all the allega- 
tions of the count to be the individual private con- 
tract of W. H. Brown, or a contract made in his of- 
ficial character as surveyor-general on behalf of, and 
binding upon, the United States ? 


The defendants are not imprisoned. The special rea- 
sons for the advancement are, that, with reference to this 
case among others, a report of R. W. Hunter, a special 
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examiner of the Department of the Interior, indorsed by 
the Secretary, shows : 

(1) That in certain localities of the United States a 
large number of cases have arisen wherein fraudulent 
conspiracies were entered into, in which the parties con- 
cerned are alleged to have conspired to obtain contracts 
for the surveying of the public lands ; that, without mak- 
ing any actual survey of the lands according to law, they 
made up false, fictitious, and fraudulent plats, and, on 
false and fraudulent pay-vouchers, received the money 
thereon from the United States. 

(2) Prosecutions were instituted against some of the 
alleged conspirators, and three cases of the class are now 
pending on divisions of opinion in this court, involving 
the same general character of questions. 

(3) That twenty-three (23) civil suits have been brought 


against the parties to such conspiracies, and, among oth- 
ers, against the defendants in this indictment, and the 
court wherein the civil suits are pending declines to try 
the civil cases until this and other like criminal cases shall 


have been disposed of. 

(4) That the amount claimed by the Government in 
this class of civil cases now pending amounts in the ag- 
gregate to $564,247.20. 

(5) That there is reason to believe that if the trial of 
the cases be delayed, there is “danger that much of the 
evidence on which the Government relies will be lost.” 

A. H. GARLAND, 
Attorney-General. 
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Supreme ‘Court of the United States. 


OCTOBER TERM, 1888. 


THE UNITED STATES  } 
v8. + No. 1035. 

| 
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GEORGE H. PERRIN ef al. 


This case, like Nos. 1034 and 1036, comes here 
upon a certificate of division of opinion of the judges 
of the Circuit Court of the District of California. 

The indictment charges that the defendants, George 
H. Perrin, John McNee, and John H. Benson, on 
the 2d of December, 1884, at the County of San 
Francisco, did corruptly, unlawfully, and wickedly 
conspire, combine, and agree together, and with di- 
vers other persons, to defraud the United States out 
of a large sum of money in manner following: The 
said defendants, in pursuance of said unlawful con- 
spiracy, did procure a contract by and between the 
defendant George H. Perrin, a deputy United States 
surveyor, and W. H. Brown, ‘‘then and there being 
the United States Surveyor General in and for the 
State of California on the other part,’’ for the survey 
of certain public lands therein described. The con- 
tract is like the one set out in the case of United 
States vs. Hall, No. 1034. 
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The indictment further charges that the defendant 
Perrin, in pursuance of said conspiracy, and with 
intent to effect the object of the same, ‘‘did cause 
and procure a fraudulent, fictitious, and pretended 
survey of the lands described in the aforesaid con- 
tract, and hereinbefore described to be made,’’ and 
did procure false, fictitious, and fraudulent field 
notes of said false survey to be made and returned 
to the Surveyor General, which represented that the 
survey had been made by Perrin in his own person, 
‘¢whereas in truth and in fact the aforesaid survey 
had not been made by the said George H. Perrin, 
United States Deputy Surveyor, or otherwise, in his 
own proper person, or at all,’”’ and which field notes 
purported to be true field notes of the work actually 
done in the field, when in fact they were not true 
field notes, and which represented that the work had 
been done in strict conformity with the laws of the 
United States and the surveying manual and instruc- 
tions, when in fact said survey had not been done 
in accordance with the same; and which represented 
that all the corners of the survey had been estab- 
lished and perpetuated in strict accordance with the 
surveying manual, whereas in fact *‘ all the corners 
of the aforesaid survey” had not beenestablished and 
perpetuated in strict accordance with the surveying 
manual; and which field notes purported to be true 
field notes, but were not true, but false and fictitious, 
which all the defendants well knew. 

This is the substance of the first count. 

The second count is like it, with the addition that 
by reason thereof ‘‘ W. H. Brown, Surveyor General, 
was deceived into approving the said pretended sur- 
vey and the said false fictitious and fraudulent field 
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notes, and into stating and certifying the amount 
accrued to and earned by the said George H. Perrin, 
defendant herein, under and by the terms of said con- 
tract.”’ 

The third count is like the first, but adds that the 
said Perrin made a ‘‘final oath to the aforesaid false, 
fictitious and fraudulent field notes, and did then 
and there make, sign and execute a certain false and 
corrupt oath, affidavit and certificate, wherein he, the 
said George H. Perrin, then and there, knowingly, 
wilfully, falsely, corruptly and fraudulently did 
depose, declare, and certify on his oath aforesaid, in 
substance and effect, he, the said George H. Perrin, 
then and there being first duly sworn in that behalf 
by Lee D. Craig, a notary public duly appointed, 
commissioned and qualified as such in and for the 
city and county of San Francisco, State of Califor- 
nia, then and there being an officer and person com- 
petent to administer said oath to the said George H. 
Perrin, and such oath being then and there taken as 
aforesaid in a case by a law of the United States, an- 
thorized to be administered and taken, that he had 
in his own proper person made an actual survey,”’ 
&c., and then proceeds to negative the statements of 
the affidavit. 

This indictment is founded on section 5,440 Re- 
vised Statutes, as amended May 17, 1879, so that the 
section now reads: 


‘‘]f two or more persons conspire, either to 
commit any offense against the United States or 
to defraud the United States in any manner or 
for any purpose, and one or more of such parties 
do any act to effect the object of the conspiracy, 
all the parties to such conspiracy shall be liable 
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to a penalty of not more than ten thousand dol- 
lars, or to imprisonment for not more than two 
years, or to both fine and imprisonment in the 
discretion of the court.”’ (21 Stat., 4.) 


At the outset of the inquiry, it is important to de- 
termine what are the necessary averments in an in- 
dictment for conspiracy. Is it sufficient to describe 
the offence in the language of the statute, or must 
the means by which the conspiracy is to be accom- 
plished and the acts done under it be set out ? 

Independent of all authority, it would seem that, 
upon the principles of good common sense, the 
means and acts done ought to be set out so that the 
court could judge whether the party charged was 
guilty of conspiracy and the defendant could be ad- 
vised of what he was called upon to answer, and so 
that he could plead his acquittal or conviction in 
case he was again charged with the same offence. 

We think the question has already been deter- 
mined by this Court, in United States vs. Cruik- 
shank, 92 U. 8., 557. In that case the Chief Justice 
said : 


‘‘In criminal cases presented under the laws 
of the United States, the accused has the consti- 
tutional right ‘ to be informed of the nature and 
cause of the accusation.’’’ Amend. VI. ‘‘In 
United States vs. Miller, 7 Pet., 142, this was 
construed to mean that the indictment set forth 
the offence ‘ with clearness and all necessary cer- 
tainty, to apprise the accused of the crime with 
which he stands charged ;’ and in United States 
vs. Cook, 17 Wall., 174, that ‘every ingredient 
of which the offence is composed must be accu- 


rately and clearly alleged” Itis an elementary .- 


principle of criminal pleading, that where the 


a 
~) 


definition of an offence, whether it be common 
law or by statute, ‘includes generic terms, it is 
not sufficient that the indictment should charge 
the offence in the same generic term as in the 
definition ; but it must state the species,—it 
must descend to particulars.’ 1 Arch. Cr. Pr. 
and P1., 291. The object of the indictment is, 
first, to furnish the accused with such a descrip- 
tion of the charge against him as will enable him 
to make his defence, and avail himself of his 
conviction or acquittal for protection against a 
further prosecution for the same cause; and, 
second, to inform the court of the facts alleged, 
so that it may decide whether they are sufficient 
in law to support a conviction, if one should be 
had. For this, facts are to be stated, not con- 
clusions of law alone. <A crime is made up of 
acts and intent; and these must be set forth in 
the indictment, with reasonable particularity of 
time, place, and circumstances. 

‘¢It is a crime to steal goods and chattels; but 
an indictment would be bad that did not specify 
with some degree of certainty the articles stolen. 
This, because the accused must be advised of 
the essential particulars of the charge against 
him, and the court must be able to décide 
whether the property taken was such as was 
the subject of larceny. So, too, it is in some 
States a crime for two or more persons to con- 
spire to cheat and defraud another out of his 
property; but it has been held that an indict- 
ment for such an offense must contain allega- 
tions setting forth the means proposed to be 
used to accomplish the purpose. This, because, 
to make such a purpose criminal, the conspir- 
acy must be to cheat and defraud in a mode 
made criminal by statute; and as all cheating 
and defrauding has not been made criminal, it 
is necessary for the indictment to state the means 
proposed, in order that the court may see that 
they are in fact illegal. State vs. Parker, 4344 
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:, 83; State vs. Keach, 40 Vt., 118; Alderman 
vs. The People, 4 Mich., 414; State vs. Roberts, 
34 Me., 32. 

‘¢In Maine, it is an offence for two or more 
to conspire with the intent, unlawfully and 
wickedly to commit any crime punishable by 
imprisonment in the State prison (State vs. 
Roberts); but we think it will hardly be claimed 
that an indictment would be good under this 
statute, which charges the object of the conspir- 
acy to have been ‘unlawfully and wickedly to 
commit each, every, all, and singular the crimes 
punishable by imprisonment in the State prison.’ 
All crimes are not so punishable. Whether a 
particular crime be such a one or not, is a ques- 
tion of law. The accused has, therefore, the 
right to have a _ specification of the charge 
against him in this respect, in order that he 
may decide whether he should present his de- 
fence by motion to quash, demurrer, or plea; 
and the court, that it may determine whether 
the facts will sustain the indictment. So here, 
the crime is made to consist in the unlawful 
combination with an intent to prevent the en- 
joyment of any right granted or secured by the 
Constitution, etc. All rights are not so granted 
or secured. Whether oneis so or not is a ques- 
tion of law, to be decided by the court, not the 
prosecutor. Therefore, the indictment should 
state the particulars, to inform the court as well 
as the accused. It must be made to appear, that 
is to say, appear from the indictment, without 
going further, that the acts charged will, if 
proved, support a conviction for the offence al- 
leged. But itis needless to pursue the argu- 
ment further. The conclusion is irresistible, 
that these counts are too vague and general. 
They lack the certainty and precision required 
by the established rules of criminal pleading. 
It follows that they are not good and sufficient 
inlaw. ‘They are so defective that no judgment 
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of conviction should be pronounced upon them. 
The order of the Circuit Court arresting the 
judgment upon the verdict is, therefore, afirmed; 
and the cause remanded with instructions to 
discharge the defendants.”’ 


The question thus decided is no longer an open one 
in this court. There are a great many cases besides 
those cited in the above opinion which are in accord 
with the doctrine there laid down. We cite some of 


them: 


Lambert vs. The People, 9 Cow., 578; 
People vs. Brady, 56 New York, 190; 
Commonwealth vs. Hastman, 1 Cush., 224; 
Hartman vs. Com., 5 Barr, 65; 

United States vs. Walsh, 5 Dillon, 58; 
Commonwealth vs. Hunt, 4 Met.; 

United States vs. Goldberg, 7 Bissell, 179. 


We shall now assume that the indictment must set 
out the means and the acts relied upon, and that, 
upon the case thus made, it must appear that the 
United States would be defrauded. 

The inguiry arises-whether this indictment con- 
tains such proper and specific averments as to estab- 
lish the fact that the government would be defrauded 
upon the case made. 


We maintain that it would not— 


1. The contract is not alleged to have been made 
with the said W. H. Brown in his official capacity. 

The indictment says it was made with ‘‘ W. H. 
Brown, then and there being the United States Sur- 
veyor General in and for the State of California.’’ 

That this is a material allegation no one can doubt. 
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But it is said, in argument, that it sufficiently ap- 
pears from other parts of the indictment that the 
contract was made with him officially. In other 
words, it is inferred from other parts of the indict- 
ment that Brown made the contract in his official 
capacity. We are content to take the rule as laid 
down by this Court in the Cruikshank case. The 
court said: 


‘‘Hvery thing essential must be charged positi- 
vely, and not inferentially. The defect is not in 
Jorm, but in substance.’’ p. 556. 


2. It does not appear from this indictment that the 
contract was not for surveys which would not and 
could not be a charge against the United States,and 
therefore the government could not be defrauded by 
them. As we have shown in No. 1034, there is a 
class of surveys where the settlers pay for them (R. 
S., Sec. 2401.) This section being a part of the act 
governing surveys, it was the duty of the pleader to 
negative the provisions of that section. This Court 
said, in United States vs. Cook, 17 Wall., 174: 


‘‘Offences created by statute, as well as of- 
fences at common law, must be accurately and 
clearly described in an indictment, and if they 
‘annot be, in any case, without an allegation 
that the accused is not within an exception con- 
tained in the statute defining the offense, it is 
clear that no indictment founded upon the stat- 
ute can be a good one which does not contain 
such an allegation, as it is universally true that 
no indictment is sufficient if it does not accur- 
ately and clearly allege all the ingredients of 
which the offence is composed.’’. 
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3. This indictment is defective because nearly all 
of its allegations are made upon the assumption that 
the surveying manual and the surveying instructions 
of the Commissioner of the General Land Office are 
a part of the law of the case, and that therefore this 
court is bound to take judicial notice of them. 

The Surveying Manual and Instructions are no part 
of thelaw. They are by law madea part of every con- 
tract—that is all. And it is just as necessary to 
allege in the indictment what their provisions are 
in reference to making contracts by the surveyor 
general or approving accounts, or making and estab- 
lishing corners and the like as it is to allege any 
other part of the contract. 

With this principle in view the defect in this in- 
dictment will more clearly appear. 


4. The allegations of the overt act are so general 
that the defendants cannot know with what specific 
acts they arecharged. As an illustration of what 
we mean, take a single subject,that of the field notes 
and of making and establishing corners. 

The indictment charges that Perrin did not make 
true field notes and did not mark and establish all 
the corners in accordance with the surveying man- 
ual. Could anything be more indefinite? In what 
'/ peed were the field notes not true? In what par- 
ticular did they fail to comply with the instruc- 
tions? What corners were not established and per- 
petuated ? | 

It is not avered that every entry in the field notes 
was a false one nor that none of the corners were 
established. The defendants therefore can have no 
knowledge what defects in the field notes will be 
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velid on, nor what corners it is claimed were not 
established. 

In United States vs. Walsh, 5 Dillon 58, the court 
held an indictment like this void. It was founded 
on R. 8. 5440. The court said: 


‘‘This is an indictment for conspiracy to de- 
fraud the United States, andthe American de- 
cisions are uniform to the point that the means 
by which the fraud is to be effected must be de- 
scribed in some part of the indictment with 
certainty. This indictment does not advise the 
defendants what they will have to meet and they 
cannot tell from it which of the multitudious 
vouchers they have certified will be relied on by 
the government to establish the charge.”’ 


5. The affidavit referred to in the 3rd count is not 
such an affidavit as makes the defendants liable. 

Because (1) itis not properly pleaded, it should 
have been set out in words instead of in substance 
and effect. See authorities cited in No. 1034. (2) It 
contains allegations for which there is no legal re- 
quirement; it recites that Perrin had in his own pro- 
per person made the survey. There is no statute re- 
quiring any such sworn statements. If there is any 
pretense for such a requitement it must, we suppose, 
be found in the surveying manual. But that man- 
ual is not before the court, its contents, have not 
been alleged in this indictment, and the court can 
therefore know nothing about them. The statute pre- 
scribes the final oath to be taken by a deputy sur- 
veyor, It is prescribed in R. 8. 2231: 


‘‘The surveyor general * * * shall re- 
quire each of the deputies to take and subscribe 
an oath that the surveys have been faithfully 
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and correctly executed, according to law and the 
instructions of the surveyo#general.”’ 


There is no authority in any one to enlarge this 
oath or to include in it any matters not contained in 
this section of the statute. It does not require the 
survey to be made by the deputy surveyor in per- 
son. He may have employed some one else to make 
itand may have believed that it was ‘‘faithfully and 
correctly’’ done, although some errors may have oc- 
cured in making the corners and field notes. 

6. It was sworn to before a notary public, an offi- 
cer who had no authority to administer such an oath. 

United States vs. Curtis, 107 U.8., supra. 


We ask that the first six questions be answered in 
the negative, and the seventh that the contract is the 
individual contract of Brown. 

FRANK H. HURD, 
WALTER H. SMITH. 
Atty’s for def? s. 
March 16, 1889. 
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Supreme Court of the Gnited States. 
Octoser Term, 1888. 
THE UNITED STATES 
v. > No. 1,035. 
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ADDITIONAL BRIEF FOR DEFENDANTS. 


On certificate of division in opinion of the Judges of the 
Circuit Court of the District of California. 


cdl 


There are three counts in the indictment in this case. 
The first question upon which the Judges differed is the 
same as to each count, and is as follows: 


“ Do the facts stated in the first count of the indictment 
constitute an offense under section 5440 of the Revised 
Statutes, as amended in 1879, 1 Sup. R. S. 484, and sec- 
tion 5438 of the Revised Statutes ?” ; 


The answer to this question will determine the suffi- 


ciency of the indictment. 
Section 5438, so far as it relates to conspiracy, provides 
that— 
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“Every person who * * * enters into any agreement, 
combination, or conspiracy to defraud the Government of 
the United States, or any department or officer thereof, by 
obtaining or aiding to obtain the payment or allowance of 
any false or fraudulent claim, * * * shall be imprisoned 
at hard labor for not less than one nor more than five 
years, or fined not less than one thousand or more than 
five thousand dollars.” 


Section 5440, as amended by the act of May 17, 1879, 
provides : 


“Tf two or more persons conspire either to commit any 
offense against the United States or to defraud the United 
States in uny manner, or for any purpose, and one or more 
of such parties do any act to effect the object of the con- 
spiracy, all the parties to such conspiracy shall be liable 
to a penalty of not more than ten thousand dollars, or to 
imprisonment for not more than two years, or to both fine 
and imprisonment, in the discretion of the court.” (U.S 
Stat., vol. 21, p. 4.) 


Section 5440 has modified, if not entirely repealed, that 
part of section 5438 above quoted. 
In United States v. upteetasih ie Fed. Rep., 142), Mr. Jus- 


tice Field said : 


“Tam of opinion that section 5440 Rev. St., amended 
by the act of May 17, 1879 (21 St., 4), qualifies the provis- 
ions of section 5438 ; and that a conspiracy to defraud the 
United States, or to commit any other offense against the 
United States, is not, of itself, an indictable offense, unless 
the conspiracy be followed by some act in furtherance of 
it, that is, to effect its object. Section 5440 applies to con- 
spiracies to defraud the United States in any manner or 


jor any purpose, and, of course, embraces the particular 


conspiracy mentioned in section 5438—to defraud the 
Government of the United States by ‘ obtaining or aiding 
to obtain the payment or allowance of any false or fraud- 
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ulent claim.’ As, under section 5440, the conspiracy to 
defraud must be followed by some act to effect that object, 
to constitute a public offense, it would seem that, to the 
extent in which the section differs in that particular from 
the offense of defrauding the United States mentioned in 
the preceding section (5438), it must be held to qualify 
and amend that section. Were this not so, we should 
have a general provision that in case of a conspiracy to 
defraud the United States in any manner, or for any pur- 
pose, it would be necessary to show the doing of some act 
to effect its object by one or more of the conspirators to 
constitute the offense, with a previous provision that, in 
case of a conspiracy to defraud the United States 7 a@ 
specified way, there would be no necessity of showing any 
act to carry the conspiracy into effect. Consistency is 
given to the statute by treating the latter section as quali- 
fying the preceding one.” (P. 145.) 


The conspiracy charged in each count of the indictment 


is substantially the same, to wit: 


“That George [1]. Perrin, John MeNee, and John A. 
Benson, late of the district of California, heretofore, to wit, 
on the second day of December, in the year of our Lord 
one thousand eight hundred and eighty-four, at the city 
and county of San Francisco, State and district of Cali- 
fornia, and within the jurisdiction of this honorable Court, 
did unlawfully, corruptly, and wickedly conspire, combine, 
and agree together and with divers other persons to the 
said grand jurors unknown to defraud the United States 
of a large sum of money, to wit, the sum of four hundred 
and ninety-two dollars, lawful money of the United States, 
by the VWLEANS and ii the rer. CHES following, that 18 AD SAY, 
that they, the said CGreorge He 2 rrin, Sohn McNee, and 
John A. Benson, in pursuance of the unlawful conspiracy, 
confederation, and agreement aforesaid, had made and en- 
tered into fer the purpose of defrauding the United States 
as aforesaid, dd, then and there, procure, secure, and 
cause to be entered into u contract by and between the said 
defendant, George H. Perrin, then and there being deputy 
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United States surveyor in and for the State of California, 
on the one part, and W. HH. Brown, then and there being 
the United States Surveyor-General in and for the State of 
California, on the other part, whereby the said defendant, 
George H. Perrin, in his said capacity aforesaid, in sub- 
stance and effect undertook, ugreed, and promised,” &e.— 


Setting out somewhat defectively the substance of an 
ordinary contract to survey public lands. 

“ By the means and in the manner following, that is to 

say,” are apt words to show that the procurement of the 
contract to survey public lands in the name of defendant 
Perrin was the means and manner by which the United 
States was to be defrauded. The procurement of the con- 
tract is all the indictment shows the defendants agreed to 
do. No other combination or agreement is charged. 
The contract (the substance of which is already set forth) 
is between Deputy Surveyor Perrin and W. H. Brown, 
“ then and there being United States Surveyor-General,” &e., 
and whether it is a contract between Perrin and the United 
States, or Perrin and Brown individually (a question to be 
hereafter considered), it is in either case a most harmless 
and inoffensive instrument. 

The subsequent parts of the several counts of the in- 
dictment following the allegations showing what the three 
defendants did jointly relate solely to the individual acts 
of defendant Perrin, and whether his acts were criminal or 
otherwise is immaterial. The only purpose of the charge 
against Perrin individually is to comply with the statute, 
which requires, in addition to the combination or agree- 
ment, some act by one or more of the parties to effect the 
object of the conspiracy. A conspiracy is separate from 

and independent of the overt acts, which under the statute 


must follow. 


9) 


In the case of United States v. Britton (108 U. S., 199), 
the Court said : 


“'This offense does not consist of both the conspiracy 
and the acts done to effect the object of the conspiracy, 
but of the conspiracy alone. The provision of the statute, 
that there must be an act done to effect the object of the 
conspiracy, merely affords a /ocus penitertie, so that be- 
fore the act is done either one or all of the parties may 
abandon their design, and thus avoid the penalty pre- 
scribed by the statute. It follows as a rule of criminal 
pleading that in an indictment for conspiracy under sec- 
tion 5440 the conspiracy must be sufficiently charged; and 
that it cannot be aided by the averments of acts done by 
one or more of the conspirators in furtherance of the ob- 
ject of the conspiracy.” (Reg. v. King, 7 Q. B., 782 ; Com- 
monwealth v. Shedd, 7 Cush., 514. (204-5.) 


If it were true that the conspiracy in the case at bar 
was formed to defraud the United States by making fraud- 
ulent surveys and field-notes and presenting them to the 
proper officers for the purpose of obtaining money from 
the United States, and that the contract was procured to 
be used for such fraudulent purposes, there was no diffi-’ 
culty in charging this in the indictment. This is not 
done. Nothing is set forth in the indictment to indicate 
by what means or in what manner the defendants, Perrin, 
McNee, and Benson, proposed to defraud the United 
States, except the making of a legal and proper contract. 

The gist of the offense of conspiracy is the unlawful 
confederacy to do an unlawful act, or to do a lawful act 
by unlawful means. 

4 American and English Encyclopedia of Law, 589, 
and cases cited. 


Whether or not it was necessary to allege the manner 
by which, or the purposes for which, the defendants pro- 
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posed to defraud the United States is immaterial. 
manner and purpose, when set forth in an indictment, de- 
termines the character of the alleged combination or con- 
spiracy ; and if the object designed by the combination 
or conspiracy was lawful and proper, the indictment is 


bad. 


6 
Such 


The allegations in this indictment as to what consti- 


tuted the conspiracy are particular and specific, and on 


the trial of the case the evidence must be confined to 
them. 

Comm. v. Harley, 7 Mete., 506. 

Comm. v. Kellogg, 7 Cush., 473. 


See also 
State v. Hadley, 54 N. H., 224. 
Randolph wv. State, 14 Ind., 232. 


Counsel do not attempt to discuss the charge as made in 
the indictment, to wit, that Perrin, McNee, and Benson 
conspired to defraud the United States by procuring a 
contract to survey public lands, but select that portion of 
the indictment which charges a conspiracy to defraud the 
United States, and ignore the facts stated in the indictment 
showing the mode and manner by which the United States 
was to be defrauded. If they were allowed to remodel 
and change the indictment in the manner indicated it 


would still be insufficient. To charge that defendants un- 


lawfully and wickedly conspired to defraud the United 
States is not sufficient. 

This indictment is found under the second clause of 
Sec. 5440 of the Revised Statutes, which makes it a crim- 
inal offense for two or more persons to conspire to de- 
fraud the United States 72 any manner or for any purpose. 
If there was only one mode or manner by which the United 
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States could be defrauded, and if the conspirators could 
have only one purpose in defrauding the United States, 
there might be some force in the argument that a general 
allegation of conspiracy to defraud the United States 
would be sufficient ; but the methods which may be de- 
vised and the purposes which may be designed to defraud 
the United States are so multifarious that a general charge 
of conspiracy to defraud the United States does not fur- 
nish the accused with such a description of the charge 
against them as will enable them to make their defense, or 
avail themselves of a conviction or acquittal for protec- 
tion against further prosecution for the same cause ; nor 
does it inform the court of the facts alleged so that it may 
decide whether they are sufficient in law to support a 
conviction, if one should be had. 

Such an indictment would be bad under the decision of 
this Court in the case of the United States v. Cruikshank 
(92 U.S., 557), which is as follows : 


‘In criminal cases, prosecuted under the laws of the 
United States, the accused has the constitutional right ‘ to 
be informed of the nature and cause of the accusation.’ 
Amend. VI. In (United States v. Mills (7 Pet., 142), this 
was construed to mean, that the indictment set forth the 
offense ‘ with clearness and all necessary certainty, to ap- 
prise the accused of the crime with which he stands 
charged ;) and in l/nited States vy. Cook (17 Wall., 174), 
that ‘every ingredient of which the offence is composed 
must be accurately and clearly alleged.’ It is an element- 
ary principle of criminal pleading, that where the defini- 
tion of an offense, whether it be at common law or by statute, 
‘includes generic terms, it is not sufficient that the indict- - 
ment should charge the offense in the same generic terms 
as in the definition ; but it must state the species—it must 
descend to particulars.’ (1 Arch. Cr. Pr. and PL, 291.) 
The object of the indictment is, first, to furnish the ac- 
cused with such a description of the charge against him as 
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will enable him to make his defense, and avail himself of 
his conviction or acquittal for protection against a further 
prosecution for the same cause; and, second, to inform 
the court of the facts alleged, so that it may decide whether 
they are sufficient in law to support a conviction, if one 
should be had. For this, facts are to be stated, not con- 
clusions of law alone. A crime is made up of acts and 
intent; and these must be set forth in the indictment, with 
reasonable particularity of time, place, and circumstances. 

“Tt is a crime to steal goods and chattels : but an in- 
dictment would be bad that did not specify w ith some de- 
gree of certainty the articles stolen. This, because the 
accused must be advised of the essential particulars of the 
charge against him, and the court must be able to decide 
whether the property taken was such as was the subject 
of larceny. So, too, it is in some States a crime for two 
or more persons to conspire to cheat and defraud another 
out of his property; but it has been held that an indict- 
ment for such an offense must contain allegations setting 
forth the means proposed to be used to accomplish the 
purpose. This, because, to make such a purpose crimi- 
nal, the conspiracy must be to cheat and defraud in a 
mode made criminal by statute; and as all cheating and 
defrauding has not been made criminal, it is necessary for 
the indictment to state the means proposed, in order that 
the court may see that they are in fact illegal. (State v. 

urker, 43 N. H., 83; Stute v. Keach, 40 Vt., 118; Alder- 
man Vv. The People, 4 Mich., 414; State .. Roberts, 34 
Me., 39. ) 

“In Maine it is an offense for two or more to conspire 
with the intent, unlawfully and wickedly, to commit any 
crime punishable by imprisonment in the State prison 
(State v. eoberts); but we think it will hardly be claimed 
that an indictment would be good under this statute, which 
charges the object of the conspiracy to have been ‘ unlaw- 
fully | and wickedly to commit each, ev ery, all and singular, 
the crimes punishable by imprisénment in the State prison.’ 
All crimes are not so punishable. Whether a particular 
crime be such a one or not is a question of law. The ac- 
cused has, therefore, the right to have a specification of 
the charge against him in this respect, in order that he 
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may decide whether he should present his defense by mo- 
tion to quash, demurrer, or plea; and the court, that it 
may determiné whether the facts will sustain the indict- 
ment. So here the crime is made to consist in the unlaw- 
ful combination with an intent to prevent the enjoyment 
of any right granted or secured by the Constitution, €e. 
All rights are not so granted or secured. Whether one is 
so or not, is a question of law, to be decided by the court, 
not the prosecutor. Therefore, the indictment should state 
the particulars, to inform the court as well as the accused. 
It must be made to appear—that is to say, appear from the 
indictment, without going further—that the acts charged 
will, if proved, support a conviction for the offense al- 
leged. But it is needless to pursue the argument further. 
The conclusion is irresistible, that these counts are too 
vague and general. They lack the certainty and precision 
required by the established rules of criminal pleading. 
It follows that they are not good. and sufficient in law. 
They are so defective that no judgment of conviction 
should be pronounced upon them. The order of the cir- 
cuit court arresting the judgment upon the verdict 1s, 
therefore, affirmed, and the cause remanded with instruc- 
tions to discharge the defendants.” 


The allegation in folio 9 that all of the defendants— 
Perrin, McNee, and Benson—then and there well knew 
the matters alleged against Perrin does not alter the case. 
It is not stated that they combined to do the acts so 
charged, or that they agreed to such acts, or even ap- 
proved of them. The mere recital of their knowledge is 
no charge against McNee and Benson, nor does it tend to 
establish a conspiracy. Mere passive cognizance or a 
mere agreement or presence on the occasion of the con- 
spiracy itself, or a knowledge of its existence, is insuffi-- 
cient, much less the mere knowledge of the existence of 
the overt acts. 

Evans v. People, 90 Ill., 384. 
Miles v. State, 58 Ala., 390. 
U.S. v. Johnson, 26 Fed. Rep., 682. 


% 


a 


eae 


pikizn, Bin a 
eo & ah ae J 
fed Eine eigen iN hited Panis 5 | 


os 


we! i ‘See Pe, 
Cem. Ss sie en ORI tom 
& ste OF es Bee 


Te, 
one 

‘ss 
oR thet 
: Ee Din, 
SF re ae 


“ 
eA igh Ae el” 


abi BES PN SIM, 55 TN 


si Valine. sala 
SDP eae TEPER SELENA ORE IT 


oe Vet. shi 
“y fete’ £ a 
pet i MERA MEMES AT ENON PAR UNA ca ah, Base fig 2 


Cra 


tt 


i 
Ss ee. ee 


10 


It does not appear from the indictment that any act 
which could possibly be effective was performed to carry 
out the object of the conspiracy as required by the statute. 
If all that is alleged in the indictment were true, the 
United States could not have been defrauded. The in- 
dictment does not show that there was any contract be- 
tween Perrin and the United States, and without such 
contract any pretended survey or field-notes that he might 
manufacture would be as useless and ineffectual as blank 
paper in procuring money from the United States. 

The allegation is that the defendants ‘did then and 
there procure, secure, and cause to be entered into a con- 
tract by and between the said defendant George H. Perrin, 
then and there being a deputy United States surveyor in 
and for the State of California, on the one part, and W. 
H. Brown, then and there being the United States sur- 
veyor-general in and for the State of California, on the 
other part,” and there the charge of conspiracy against 
the defendants ends. 

If, as a matter of law, the surveyor-general had power 
to make a contract for the survey of public lands which 
would be binding upon the United States, there is 
nothing in the indictment to show that he attempted to do 
so. On the contrary, the allegation is that the contract 
was made with W. H. Brown, who was at the time sur- 
veyor-general. The recital of that fact was merely de- 
scriptio persone, and has no more to do with the contract 
than if it had recited his place of residence. 

The form of the contract prescribed by the instructions of 
the Commissioner of the General Land Office, which he is 
authorized by law to thake, is as follows, to wit: 


“This agreement made this day ey, 2 
and between , surveyor-general of the United 
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States for , acting for and in lehalf of the United 
States, of the one part, and : deputy surveyor, 


of the other part, (a bond for the faithful performance of 

this and other contracts having been executed by the said 
, deputy surveyor, as principal, and : 
, as sureties, and dated the day of 

18), witnesseth,” ete. (The Public Domain, p. 586.) 


The contract is between Perrin and Brown on his own 

behalf. and not for or on behalf of the United States. 

Packard v. Nye, 2 Mete., 47. 

Simonds v. Heard, 23 Pick., 121. 

Tippets v. Walker, 4 Mass., 595. 

Hille v. Bannester, 8 Conn., 5. 

Shelton v. Darling, 2 Conn., 435. 

Barker v. Mechanics’ Fire Ins. Co., 3 Wend., 94. 

Fogg v. Virgin, 19 Maine, 352. 

Fask v. Roberts, 1 B. Mon., 201. 

Leach v. Blad, 8 Mead & M., 221. 

Fisk v. Eldridge, 12 Gray, 474. 

Haverhilt Neat Ms. Ce. v. Newhall, 1 Allen, 130. 

Bunnill ». Jones, 3 B. & A., 47. 

Eaton v. Bell, 5 Do., 34. 

Moss v. Livingston, 4 Comst., 208. 


It is not stated in the indictment that the surveyor-gen- 
eral had any right or power to receive or approve of the 
alleged survey and field-notes, or that there was any legal 
authority in the Commissioner of the General Land Office 
to receive, file, or approve such surveys, or how the alleged 
acts of Perrin could enable the defendants to obtain money 
from the United States. It is fair to presume that the 
contract, as stated in the indictment, was a private con- 
tract, and that the grand jury were unable to find that 
either the surveyor-general or the Commissioner of the 
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General Land Office had any official authority in the mat- 
ter. | 

If the surveyor-general had no official authority to 
receive or approve the alleged survey, its presentation 
to him would have no tendency to defraud the United 
States, and we must assume that he had no such authority, 
because it is not stated in the indictment. This is a fatal 
defect. 

In U/nited States v. Reichert (17 Fed. Rep., 145) Mr. 
Justice Field, in discussing an indictment for conspiracy 
under section 5440 (similar in many respects to the indict- 
ment in this case), used the following language with regard 
to the point now under consideration : 


‘ But I agree with the circuit judge that the absence of 
any averment of authority in the surveyor-general to al- 
low and approve the claim which was to be presented to 
him is, of itself, a fatal defect.” 


In conclusion, we beg leave to suggest that this indict- 
ment is an attempt to punish a contractor for Government 
surveys criminally for non-fulfilment of his contract. It 
is not pretended that there was not an attempt at per- 
formance. On the contrary, the various negative preg- 
nants in the indictment admit that some kind of a survey 
was made. For example, it is alleged in each of the va- 
rious counts that— 


‘Tn truth and in fact all the corners of the aforesaid 
survey of the lands last hereinbefore described had not 
been established and perpetuated in strict accordance 
with the surveying manual of printed instructions and 
in the specific manner in the aforesaid field-notes de- 
scribed.” 


To defend against this indictment would cost more than 
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the original survey ; for the defendants will be compelled 
to be prepared to show that every line was run and 
marked, every monument erected, every corner estab- 
lished, and all other things done connected with the 
surveys required by the very minute regulations of the 
Department. 

It would be impossible for a poor man to defend him- 
self against such an indictment, whether guilty or inno- 
cent. Ample remedies are provided by statute to guard 
against fraudulent or defective surveys, such as bonds in 
double the amount of the money to be paid for the sur- 
vey, affidavits of chainmen and assistants, and the final 
affidavit of the deputy-surveyor himself, to the correct- 
ness of his survey; and it is the duty of the district at- 
torney to prosecute on the bond for false or erroneous 
surveys, (Revised Statutes, sections 2230, 2231, 2232.) 

If this indictment is sufficient, nearly every contractor 
for Government work would be subject to criminal prose- 
cution. Such oppressive proceedings are contrary to law 
and good policy, and illustrate the wisdom and the neces- 
sity of the rule in the case of Zhe United States v. Cruik- 
shank, supra. 

WM. M. STEWART, 
kor Defendants. 
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a UNITED STATES OF AMERICA, \ as 
District of Kentucky, ‘ 


The President of the United States of America to the judges of the 

circuit court of the United States for the Kentucky district, Greet- 

ing: se 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between E. F. Arthur, plaintiff, and L. M. Palmer, defendant, 
a manifest error hath happened, to the great damage of the said L. 
M. Palmer,as by his complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected and full and speedy 
justice done to the party aforesaid in this behalf, you are hereby com- 
manded, if judgment be therein given, that then, under your seal, dis- 
tinctly and openly, you send the records and proceedings aforesaid, 
with all things concerning the same, to the Supreme Courtof the 
United States, together with this writ, so that you have the same at 
the city of Washington on the first day of the next October term, in 
the said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should be 
done. ase 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Conrt of tne United States, and the seal of said circuit 
court, at Frankfort, in said district, this 18th day of January, A. D. 
1886, and of the Independence of the United States the 110th. 

[Seal 6th Circuit Court, Ky. Dis., U.S. of America. ] 
THOMAS B. FORD, 
C.C. C, &. D. 
Allowed by— 
JNO. W. BARR, Judge. 


b {Endorsed :] E. F. Arthur vs. L.M. Palmer. Writ of error. 
Original. Filed Jan. 20,1886. Thos. B. Ford, clerk. 


C UNITED STATES OF AMERICA, a 
District of Kentucky, ssa 


To E. F. Arthur, Greeting : | 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be held at Washington on the 
llth day of October next, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the said 
district of Kentucky, wherein L. M. Palmer is plaintiff and you are 
defendant in error, to show cause, if any there be, why the judg- 
ment in said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

1—302 
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Supreme Court of the United States, this 22nd day of January, in 
the year of our Lord 1886, and of our Independence the 110th. 
[Seal 6th Circuit Court, Ky. Dis., U. S. of America. ] 


JNO. W. BARR, Judge. 


d I hereby return this writ and certify that I have duly ex- 

ecuted the same by delivering a true copy thereof to William 
Lindsay, attorney of record for E. F. Arthur, the plaintiff herein, 
this 22d day of January, 1886. 


POIRIER ROS SS rte = 


A. J. GROSS, U.S. M,, 
By WALLACE GRUELLE, D. M. 


Marshal’s Fees. 


TO COUNT TE sc Dihsiin tinciiiin dn tienbitideien yamaha $2 00 
Expense in endeavoring to execute, in lieu of mileage, viz: 

R. R. fare to Frankfort (from Louisville), $1.95; hotel bill 

at Frankfort (supper & lodging, Jan. 22, and breakfast, Jan. 

23, 1886), $1.50; R. R. fare from Frankfort to Louisville, 

DER a hikiji Ski een mein pa aang o> 40 
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1 Pleas Before the Circuit Circuit Court of the United States for the 
District of Kentucky, at Frankfort. 


E. F. Artuur, Plaintiff, vs. L. M. Parmer, Defendant. 


Be it remembered that at a court held on the 8th day of June, A. 
D. 1885, the following order was entered herein, to wit: 


E. F. Artuur, PIl’ff, vs. L. M. Parmer, Def’t. 


This day transcript was filed in the foregoing named cause; 
whereupon it is ordered that said cause be docketed and proceed as 
if originally brought in this court. 


The following is a copy of the transcript referred to, viz: 


2 Pleas before Hon H. F. Finley, judge of the 15th judicial 

district in the State of Kentucky, at the April term, 1885, of 
the Whitley circuit court, in the case of E. F. Arthur against L. M. 
Palmer, viz: 


The following is the petition of pl’ff, viz: 
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L. M. PALMER VS. E. F. ARTHUR. 
Whitley Circuit Court. 


E. F. Artuur, Pl’ff, 
ag st Petition. 
L. M. Patmer, Def’t. 


The plaintiff, E. F. Arthur, states that before the 30th of May, 
1884, he had a contract with the defendant, L. M. Palmer, to make 
and have made for defendant an unlimited number of staves on the 

Cumberland river and its tributaries, in the counties of Knox 
o of Knox & Bell, State of Kentucky, for which defendant was 
to pay plaintiff $14 for each 1,000 that were 44 inches in 
length on the creeks & $15 per 1,000 on the river, $9 per 1,000 for 
34-inch staves on the river & $8 per 1,000 on the creeks; that on 
the 30th of May, 1884, plaintiff had made under the contract 800,000 
staves, at which time def’ts did not wish any more staves made, and 
plaintiff & def’t agreed that no more were to be made at the time, 
and def’t was to pay plaintiff for the staves made and paid plaintiff 
at the time $4,017.78 for 286.000 of the staves, and was to pay plain- 
tiff for the remainder, 514,000 staves, on the Ist of November, 1884. 
Plaintiff states that of 514,000 staves not paid for and that had been 
made, 489,000 were 44-inch staves, — which def’t was to pay $14 
per thousand, & 25,000 34-inch staves, for which def’t was to 
4 pay $8 per thousand; that there was due and owing the pl’ff 
by the def’t on the Ist of Nov., 1884— 


For 489,000 at $14 per thousand ---_-.-------------..... $6,846 
For 26,000 at $8. per thousand ..... 2.2. sean cocaine 200 


making due and owing the plaintiff by the def’t for said staves 
$7,045. Plaintiff staves that Williamsburg, Ky., is the place where 
def’t carries on the business of manufacturing staves, &c., & where 
his authorized agents were located; that at the time the money was 
due on said staves he called on the agent at his place of doing busi- 
ness for the money (the def’t being a non-resident of and absent 
from the State of Kentucky), and he failed and refused to pay the 
same or any part thereof; same still due & owing the plaintiff by 
the def’t, with interest from the Ist of Nov., 1884. Plaintiff states 

that all of said staves have been culled & branded by the 
5 def’t except about 50,000, which it was the duty of the def’t 

to have culled and branded. Wherefore plaintiff asks judg- 
ment for said sum of seven thousand and forty-five dollars, his cost, 
interest, and all proper relief. Plaintiff, E. F. Arthur, says that this 
action is for money due by contract; that his claim is just; that he 
ought, as he believes, to recover seven thousand & forty-five dollars, 
with interest from the Ist of Nov., 1884, & cost; that the defendant, 
L. M. Palmer, is a non-resident of the State of Kentucky; that he 
is a citizen and resident of the State of New York, city of Brooklyn, 
but has property in the State of Kentucky, Whitley county, &c. He 
asks for a general attachment against the property of def’ts in the 


4 L. M. PALMER VS. E. F. ARTHUR. a 
State of Ky., or a suffieiency thereof to pay the plaintiff’s debt, in- yas 
terest, and cost. 

bk. F. ARTHUR. 


** 
* 


6 The plaintiff, E. F. Arthur, savs he believes the statements 


in the petition are true. 
E. F. ARTHUR. 


Sworn to before me by the def’t, E. F. Arthur, this 11th of Dec., ae 
1884. 
L. D. DENHAM, Clerk. 


Whitley Circuit Court. 


E. F. Artuor, Plaintiff, 
against Warning Order. 
L. M. PaumMer, Defendant. 


The defendant, L. M. Palmer, is warned to appear in this court 

on the first day of its next April term and answer tle petition of 

the plaintiff, E. F. Arthur; and John Smith, a regular practicing 

attorney at this bar, is appointed attorney for said L. M. Palmer, 
who appears from plaintiff’s petition herein to bea non- j 


7 resident. sca 
Given under my hand this 11th day of Dec’r, 1884. 
L. D. DENHAM, Clerk. 


Upon which petition is the following endorsement, viz. : 

1184, Dec’r 11th. Filed in the clerk’s office of the Whitley court. 
Attachment bond. Executed attachment & copy issued, warning 
order made & att’y appointed for non-resident. Att.: L. D. Den- 
ham, clerk. 


The following is the attachment bond executed by def’t, viz. : 
Attachment Bond. 
THE COMMONWEALTH OF KENTUCKY: 
Whitley Circuit Court. ™ 


Versus 


E. F. Artuur, Plaintiff, 
Bond. 
LL. M. Patmer, Defendant. 


We undertake that the plaintiff, E. F. Arthur, shall pay to 
8 the defendent, L. M. Palmer, the damage, not exceeding 
($14,090) fourteen thousand & ninety dollars, which he may 


L. M. PALMER VS. E. F. ARTHUR. 


sustain by reason of the attachment in this action if the order there- 
for is wrongfully obtained. 
This the 11th day of Dec’r, 1884. 
E. F. ARTHUR. SEAL. 
W. G. COTTSTON. [seat 
W. M. BINGHAM. [sEAt.| 


Attest : L. D. DENHAM, Clerk. 


The following is the order of attachment that issued, viz: 


Whitley Circuit Court. 


E. F. Artuur, Plaintiff, ) 
vs. Order of Attachment. 
L. M. PaLmMeEr, Detidenk | 


The Commonwealth of Kentucky to the sheriff or any constable 
of Whitley county, or the marshal of Williamsburg : 


You are commanded to attach and safely keep the property 

9 of the defendant, L. M. Palmer, in your county not exempt 

from execution, or so much thereof as will be sufficient to sat- 

isfy the claims of the plaintiff in this action, E. F. Arthur, for the 

sum of ($7,045) seven thousand and forty-five dollars and — cents, 

with interest from the — day of , 188—, $30.00, for the probable 

cost thereof; and you will summon , garnishee, to answer 

herein on the [st day of the next April tearm of said court. Make 
due return of this order on that day. 

Given under my hand, as clerk of said court, this 11th day of 

Dec’r, 1884. 


L. M. DENHAM, C. W. GC. C. 


Upon which order of attachment is the following endorsement 
and sheriff’s return, viz: Came to hand Dec’r 12th, 1884, at 2 o’clock 
p.m. 8B. H. Sharp, sh’ff, by J. M. Mahan, D. 8. 


10 Levied this attachment on a stave factory in Williamsburg, 

Whitley county, Kentucky, & the lots on which — is built and 
the land attached thereto, with all the machinery in the factory for 
making and manufacturing staves & barrels, consisting of three 
engines, with boilers and all the tools therein, by posting up a copy 
of this order of attachment on the said factory and delivering a copy 
of same to Chas. A. Packard, who has same in possession & is the . 
agent of L. M. Palmer; also levied the same on a house and lot in 
Williamsburg, Ky., Whitley county, occupied by G. W. McKinsey, 
by delivering a true copy of this order of attachment to said Me- 
Kinsey ; also levied on a house and lot in Williamsburg, Whitley 

Co., Ky., occupied — C. Messingham, by delivering to said 
]1 Messingham a true copy of this order of attachment; also 
levied on a house and lot in Williamsburg, Whitley Co., Ky., 
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occupied by H. F. Oxford, by delivering a true copy of this order of 


attachment to said Oxford; also levied on a-house and lot in Wil- 


liamsburg, Whitley county, Kentucky, occupied by J. J. Yebia, by 
delivering a true copy of this order of attachment to said Yebria; 
also levied on house & lot in Williamsburg, Whitley county, Ken- 
tucky, occupied by C. Harnman, by delivering a true copy of this 
order of attachment to said Hauman; also levied on house & lot in 
Williamsburg, Whitley county, Kentucky, occupied by Chas. A. 
Packard, by delivering a true copy of this order of attachment to 
said Packard; all of said property attached as the property of L. M. 
Palmer this 12th of December, 1884. 
B. H. SHARP, Sheriff, 


By J. M. MAHAN, D.S. 


12 STATE OF Ky., County of Whitley: 


We, having been summoned and sworn to make fair appraisement 
of the personal property attached herein and named in sheriff’s re- 
turn, appraise same at $3,500, this Dec’r 31st, 1884. 

J. S. LAWSON. 
J. W. McCARTY. 
A. C. KING. 


The following is the bond executed by def’ts to retain the prop- 
erty attached, viz: 
Whitley Circuit Court. 
E. F. ARTHUR _) 
US. 


L. M. PALMER 


and 


Wma. M. BINGHAM 
vs. > Bond. 
SAME 

and 


W. G. CoLsTon * 


vs. 
SAME. ) 
13 I bind myseif to the pl’ff, E. ¥. Arthur, Wm. M. Bingham 


and W. G. Colston in the sum of $3,500 that the def’t, L. M. 
Palmer, shall perform the judgments of the court in these actions 
or its value shall be forthcoming and subject to the order of the 
court. 


This Dec. 31st, 1884. 
%. D. HILL. 


Attest: J. M. MAHAN, S. W. C. 
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L. M. PALMER VS. E. F. ARTHUR. a 
The following is a demurrer filed by def’t to petition, viz: 


Whitley Circuit Court. 


E. F. Arruur, PI’ff, 
vs Demurrer. 


L. M. PALMER, Def’t. 


The def’t, L. M. Palmer, comes and demurrers to pl’ff’- petition 
because the facts therein stated are insufficient in law or equity to 


maintain a cause of action. 
L. M. PALMER, 


By R. D. HILL, 
His Attorney. 


14 Upon which demurrer is the following endorsement, viz: 
1885, July 18th. Filed in clerk’s office of the Whitley cir- 


cuit court. Att.: L. D. Denham, clerk. 


Afterwards, at the April tearm, 1885, of the Whitley circuit court, 
on the 14th day of April, 1885, the following order was made, viz: 


E. F. Artuur, PI’ff, vs. L. M. PatMrr, Def’t. 

This day came the def’t, L. M. Palmer, by his attorney, R. D. Hill, 
and entered his appearance herein and hereto, and also filed his pe- 
tition and bond therefor, and moved the court to transfer this case 
to the circuit court of the United States for the 6th circuit and Ken- 


tucky district. 
15 The following is the petition of def’t for removal, viz: 


In the Whitley Circuit Court,in the County of Whitley & State of 
Kentucky. 


E. F. Artruur, Plaintiff, vs. L. M. Parmer, Defendent. 


The petition of L. M. Palmer, the above-named defendent, shows 
to the court as follows: ‘ 

That the above suit was begun against your petitioner, L. M. 
Palmer in the above-named court on the 11th day of December, 1884, 
by the filing by pl’ff of his petition & affidavit for attachment & his 
execution of attachment bond and the making by the clerk of this 
court a warning order against your petitioner and issuing of an at- 
tachment against your petitioner’s property for the sum of $7,045; 

that your petitioner: has not yet filed his answer, but has 
16 entered his appearance to said (this) action, and said cause is 

now pending and undetermined and has not been tried, and 
that this April term, 1885, is the first term of said court at which 
the same could be tried; and at the time said suit was begun and at 
the present time the plaintiff was and is a citizen and resident of 
the State of Kentucky, and the defendant, your petitioner, was and 
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is a citizen and a resident of the State of New York ; that the matter 
and amount in dispute and controversy in said suit and for which 
said suit was brought and pending exceeds, exclusive of costs, the 
sum or value of ($500) five hundred dollars, the suit being an 
alleged account of pl’ff against defendent for $7, 045.00, as follows: 
489,000 44-inch staves, at $14 per M, making $6, 846; 25,000 34-inch 
staves, at $8 per M, $200 - total, $7, 045, 00. 


17 All of which your petitioner controverts; that said suit is 

a controversy which is wholly between citizens of different 
States and can be fully determined as between them, the said plain- 
tiff and your petitioner, the said defendant; and the defendant, 
your petitioner, hereby offeres his bond in the sum of $500, with R. 
D. Hill & Chas. A. Packard, of Williamsburg, Whitley county, Ken- 
tucky, as his sureties, for his entering in the circuit court of the 
United States for the dist. wherein said suit is pending, being 
the sixth circuit and the dist. of Kentucky, on the first day of the 
next session thereof, a copy of the record in said suit and for pay- 
ing all costs that may be awarded by said United States circuit court 
if said U.S. court shall hold that said suit was wrongfully or im- 

properaly removed thereto; and also for his appearing and en- 
18 tering special bail in such suit, if special bail was originally 

requisite therein, and for his complying in all respects with 
the provisions in the premises of the act of Congress of the United 
States, passed March 3rd, 1875, entitled An act to determine the 
jurisdiction of the circuit — of the United States and to regulate the 
removal of causes from State courts, and for other purposes. Where- 
fore the defendant, you petitioner, pravs this hon. court to accept his 
petition and bond, and that said (this) case or suit be removed into 
the circuit court of the United States, sixth circuit & dist. of Ky., 
and that this hon. court proceed no further in the premises. 


L. M. PALMER, 
By R. D. HILL, His Att’y. 


SraTe oF Kentucky, | ., . 
County of Whitley, [°° 


Affiant says he is att’y for the foregoing-named L. M. Palmer; 
19 that said Palmer is absent from Whitley county. He (affiant) 
says he believes the statements of the foregoing petition are 


R. D. HILL. 


true. 


Sworn to by R. D. Hill before me on this the 20th day of April, 
1885. 
L. D. DENHAM, CUZ. 


Upon which petition for removal is the following endorsement, 


viz: 
1885, April 14th. Filed in open court. Att.: L. D. Denham,cl’k 


&~ 
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The following is bond of def’t for removal, viz: 


Undertaking. 


Know all men by these present- that L. M. Palmer, a citizen & 
resident of the State of New York, as principal, and C. A. Packard 
& R. D. Hill,of Williamsburg, Whitley county, Ky., as sureties, 
20 are jointly and severally held & firmly bound unto E. F. Arthur, 
of Knox county, Kentucky, in the sum of ($500) five hundred 
dollars; for which, well and truly to be paid unto the said E, F. 
Arthur, his heirs, executors, administrators, and assigns, we bind 
ourselves, our heirs, executors, administrators, and assigns, firmly by 
these presents. Sealed with our seals and dated the 13 day of April, 
1885. 

The condition of this obligation is such that if the said L. M. 
Palmer, defendant in a suit now pending in the Whitley circuit 
court, which is held in Whitley county, Kentucky, in which the 
said E. F. Arthur is plaintiff, shall enter in the circuit court of the tS 
United States for the sixth circuit & Kentucky district, on the first o 
day of next session thereof, a copy of the record in said suit, and — 
shall pay all costs that may be awarded by said circuit court of the 
United States if it shall hold that said suit was wrongfully or im- 

properly removed thereto— 
21 And shall also there appear and enter special bail in said 

suit if special bail was originally requisite therein ; and shall 
comply in all respects with the provisions in the premises of the act 
of Congress, passed March 3rd, 1875, entitled “An act to determine 
the jurisdiction of circuit courts of the United States & to regulate 
the removal of causes from State courts, & for other purposes,” then 
this obligation to be void, and otherwise to remain in full force and 
etfect. ) 

In witness whereof the said obligators have hereunto set their 
hands and seals this the 13th day of April, 1885. 


L. M. PALMER. ~ fgpat. 
CHAS. A. PACKARD. SEAL. 
R. D. HILL. SEAL. 


Upon which bond for removal is the following endorsement, viz : 
1885, April 14th. Filed in open court. Att.: L. D. Denham, el’k. 
22 Afterwards, at the April tearm, 1885, of the Whitley circuit 

court, on the 23 day of April, 1885, the following order was 
made, viz: 


E. F. Artuur, PIl’ff, 
against Order Removing. 
L. M. Parmer, Deft. f 
On the pleadings and proceedings herein and on the petition and 
bond filed herein by the defendant, L. M. Palmer (being the defend- 
ant in the above-styled action), under the provisions of an act of 
2—302 
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Congress of the United States passed March 3rd, 1875, entitled “An 
uct to determine the jurisdiction of circuit courts of the United States 
and to regulate the removal of causes from State courts, & for other 
purposes,” and on motion of R. D. Hill, counsel for def’t, it is ordered 
that the security offered by the said def’t, L. M. Palmer, be approved, 
and that the State court proceed no further in the cause, and that 
the cause be removed into the circuit court of the United States for 
the sixth circuit & Ky. dist.; to all which the defendant excepts. 
23 STATE OF KENTUCKY, 
Whitley Circuit Court, \ 


I, L. D. Denham, clerk of the Whitley circuit court, certify that 
the foregoing — pages of written matter contain a true and com- 
plete copy of the record in case of E. F. Arthur against L. M. Palmer, 
in Whitley circuit court, as same remains on file in my office. 

Given under my hand this 27th day of May, 1885. 

L. D. DENHAM, 
Clerk Whitley Circuit Court. 


88 - 


Afterwards, at a court held on the 8th day of June, A. D. 1880, 
the following order was entered herein, viz: 


E. F. Artuur, PIl’ff, vs. L. M. Parmer, Def’t. 


This day came the plaintiff and defendant in the foregoing-named 
cause. ‘Thereupon it is ordered that the defendant in said cause be 
allowed thirty days in which to file his answer herein, and the plain- 

tiff is allowed twenty days thereafter in which to reply, and 
24 the defendant given twenty days thereafter in which to rejoin, 
said cause having this day been filed in this court. 


Afterwards, at a court held on the 9th day of June, A. D. 1885, 
the following order was entered herein, viz: 


Ei. F. Arruur, PI’ff, vs. L. M. Parmer, Def’t. 


A rule is hereby awarded against the plaintiff to deposit fifty dol- 
lars in the foregoing-named cause by the first day of the next term 
as a deposit for costs, said cause having been filed in this court on 
yesterday. ° ; 

Afterwards, on the 6th day of July, A. D. 1885, the defendant, by 
attorney, filed his answer herein. A copy of same is as follows: 


K. F. Artuur, PI’ff, 
against 


L. M. Pater, Def’t. f 


Answer. 


Par. 1. The defendant, L. M. Palmer, for answer to the plaintiff’s: 
petition, says it is true that before May 30th, 1884, he had a contract 
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with the plaintiff whereby defendant agreed to pay certain prices as 

the purchase-monevy for an unlimited number of staves of certain 

clearly specified and stipulated dimentions and qualities which the 

plaintiff might make or have made and pay for for defendant in a 

certain specified territory in Knox & Bell counties, Kentucky, on 
the Cumberland river and its tributaries: but he avers avers 

25 that the plaintiff in his petition does not fully nor accurately 
state the agreement between them. 

Defendant states that by the contract between him & plaintiff in 
respect to said staves the 44-inch staves were all to be 43 inches 
wide clear of sap, one inch thick on the heart edge and to be clear 
of worm holes, short crooks, knots, &c., and the 34-inch staves were 
all to be likewise 44 inches wide, clear of sap, § of an inch thick on 
the heart edge and clear of worm holes, knots, short crooks, &c., and 
all of them were to be delivered on said streams & banked thereon 
at places above high-water mark and all upon inspection were to 
come up to contract requirement. 

For the staves 44 inches long & of the other dimensions & 

26 qualities above stated the defendant agreed to pay plaintiff 
$15 per thousand for them on the Cumberland river bank, in 

said counties, below Pineville, Ky.gand $14 per thousand on the 
creeks at points on the creeks where running them into the Cum- 
berland river would not cost over one dollar per thousand, and for 
the 34-inch staves of the dimentions & qualities hereinbefore stated 
in respect to them the defendant agreed to pay plaintiff $9 per 
thousand for them on the Cumberland river bank, in said counties, 
below Pineville, Ky., and $8.00 per thousand on the creeks at points 
thereon where running them into the Cumberland river would not 
cost over one dollar per thousand, and the said contract related to 
and embraced only such staves as might be made by the plaintiff 
himself or which might be made by others and paid for by plain- 


. tiff. 
27 Par. 2d. The defendant denies that he ever contracted or 
. agreed with the plaintiff to take or pay for staves merely 44 


inches or merely 34 inches long at anv price or place or at all, nor 
in case of staves made by or which were the property of other per- 
sons than the plaintiff did defendant ever agree to take or purchase 
them from plaintiff or to pay plaintiff for them until they had been 
paid for by the plaintiff or had in some way come under his lawful 
dominion & power. 

Deferdant denies that he ever at any time had any contract with 
the plaintiff which did not fully specify and stipulate that all staves 
were to be of the dimentions & qualities, respectively, as stated in 
the Ist paragraph of this answer, all the allegations in which are 
now referred to and made parts of this paragraph as fully as if 

copied at large herein; and defendant denies that he 
28 ever agreed to pay plaintiff the prices above & hereinbefore 
set forth for any staves which were not the property of the 
plaintiff or within his power lawfully to sell; and he also de- 
nies that he ever in any manner agreed to pay plaintiff any price 
or sum whatever for merely having staves made by others for de- 
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fendant. The defendant denies that on the 30th of May, 1884, or 
at any other time the plaintiff had made under any contract with de- 
fendant 800,000 or any other number exceeding 295,350 staves of 
the dimentions & qualities mentioned hereinbefore & specified in 
the contract between the parties, as herein stated. 

He denies that the plaintiff had at that time or at any later time 

made 800,000 staves of any dimentions or quality whatever, 
29 or any number exceeding 295,350, and he denies that he 
then or at any time agreed to pay plaintiff on Nov’r 1, 1884, 
or at any time for 514,000 staves or any other number, except that 
he then and at all times agreed to and was perfectly willing and 
anxious & ready to take and pay for any and al] staves, whether made 
or procured from others by the plaintiff, which came up to contract, 
viz., all which were of the dimentions and qualities specified in the 
contract between the defendant & plaintiff stated iu the ist para- 
graph of this answer. He says it may be true that some of the staves 
were 44 inches long & that some of them were 34 inches long, but 
he denies that plaintiff made for defendant 489,000 or any other 
number of staves merely 44 inches long or 25,000 or any other 
number of staves merely 34 inches long under any contract 
30 or agreement whatever or at all. He denies that plaintiff 
was ever in anywise authorized or contracted with to make 
any such staves or to have them made or to purchase them for de- 
fendant. Hesays he has not sufficient knowledge or information 
to form a belief as to whether the plaintiff had at any time made 
any staves whatever, except those accepted by defendant and fully 
paid for by him before this action was brought. He denies that he 
is indebted to plaintiff in any sum whatever. He denies that he 
has culled or branded any staves belonging to plaintiff, except those 
le has accepted and paid him for, and he denies that it was his duty 
to cull or brand the 50,000 staves or any part of them mentioned in 
plaintiff's petition. He denies that any one or more of said 50,000 
staves so mentioned were the property of plaintiff or were in 
31 anywise made or owned or paid for by him, and he also de- 
nies that plaintiff has any right whatever to them or to re- 
cover from defendant the value or price of any part of thesame. He 
denies that the plaintiff has any interest in the said staves or in any 
question pertaining to them or to their culling or branding. 

Par. 3. Defendant, further answering, states that shortly before 
the 30th day of May, 1884, the plaintiff claimed to have on hand, 
under the contract mentioned in paragraph 1 of this answer, 800,000 
staves, and so then represented to the defendant, but said’ repre- 
sentations were not true. However, on inspection it was found that 
he did then have on hand 295,350 staves, which defendant found to 
be according to the contract, and no more than that number (that 

number, indeed, including 30,999 staves which had been 
32 washed away), and defendant on that date paid the plaintiff 
for the whole number the sum of $4,017.87 mentioned in the 
petition. Since that date the defendant has not accepted nor has 
he had an opportunity to accept any more staves from the plaintiff, 
but he has also accepted & received from persons making & owning 
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the staves within the territory covered by the agreement with plain- 
tiff about 13,000 staves, and has, with the plaintiff’s consent, paid to 
the persons so making or owning such staves (& who were in no- 
wise parties to the contract between plaintiff & defendant) the full 
price thereof at the rates before stated herein, viz., the gross sum of 
$153.69, of which was paid to George Waiker $20.48, to Dan. Bing- 
ham $49.85, and to John M. Conant $54.87, and to Thomas Scalf 
$28.17. 
The plaintiff did not make nor did he own at any time any 
33 of said 13,000 staves, nor were any of them at any time his 
property nor had he any interest in them, nor had he ever 
paid to the owners of them any part of the price or value of the 
same; yet they are that many of the staves the price of which 
plaintiff sues for herein. Defendant denies plaintiff’s right to 
recover the price of said staves or any part of it. 

Par. 4. Further answering, the defendant says that within the 
territory in which it was agreed the plaintiff should make or have 
made and pay for staves for defendant of the dimentions and quali- 
ties stated in paragraph 1 of this answer, up to May, 1884 (at which 
time the parties agree in saying the contract finally ceased, although, 
on defendant’s written notice to plaintiff, it bad been terminated 

November 9th, 1883, except as to timber then cut & not 
o4 worked up), there had been made, by persons other than the 

plaintiff, a large number of staves, but how many of them 
came up to the contract requirements was never ascertained, nor 
does this defendant know, nor has he sufficient knowledge or in- 
formation upon the subject to form a belief; but hesays that the plain- 
tiff never owned or paid for the said staves or any of them, nor has 
he any right of property in them or any of them, although the 
entire number of said staves are embraced in and, including those 
named in par. 3, are indeed all those the price of which the plaintiff 
sues for in this action. It is possible there were 150,000 of such 
staves, but, for the reasons & on the facts stated herein, the plaintiff 
has. no right whatever to recover of this defendant any sum of money 
whatever in respect of said staves or the price or value of the same; 

and the defendant furthermore expressly avers that all the 
35 staves for the price of which plaintiff has sued in this action 

were staves made and owned by persons other than himself, 
& he has no sort of right to recover for the same. 

Par. 5. Further answering, defendant avers that before the insti- 
tution of this action he bad fully paid to the plaintiff every cent he 
owed him, and had fully paid him for every stave made by him for 
defendant of the dimentions & cualities stipulated & agreed upon 
between them, and also for every stave procured for defendant by 
the plaintiff under their said agreement and for every one which 
the plaintiff in any way had a right to sell or receive the price for. 

Having fully answered, he prays to be dismissed hence with his 


costs & all proper relief. R. D. HILL, 
J. H. TINSLEY, ann 
36 WALTER EVANS, 


For Defendant. 
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District OF KENTUCKY, sct: 


Affiant, A. S. Wood, says he is the agent of the defendant, L. M. 
Palmer, who is absent from said district, and he believes the state- 
ments made in the foregoing answer are true. 

AB’M 8S. WOOD. 


Sworn to before me by A. S. Wood this 2d day of July, 1885. 
J. H. TINSLEY, 
U. S. Com’s. 


Afterwards, on the 25th dav of July, A. D. 1885, the plaintiff, by 
his attorney, filed a reply herein. 
A copy of said reply is as follows, viz: 


37 E. F. Artuur, PI’ff, 
against Reply. 
L. M. Parmer, Def't. 


For reply to defendant’s answer plaintiff denies that the staves 
continued to be made and delivered to defendant were to be each 
43% inches in width. The agreement was that they were to run from 
3 inches to 44 inches. They were to be free from holes, knots, short 
crooks, and clear of sap, and were to be subject to the inspection and 
approval of defendant. 

Under the original contract it was agreed that defendant should 
pay to pl’ff a bonus of one dollar per thousand on all the 44-inch 
staves in addition to the contract price as set out in the answer 
herein. It is not true that defendant was to have the right to hold 

back pl’ff’s money or any part of it till he should satisfy the 
38 persons who made thestaves. With pl’ffs contracts with these 

persons the defendant had nothingto do. Plaintiff says that 
prior to the 30 of May, 1884, defendant’s agents had inspected, 
culled, and branded the 800,000 staves mentioned in the petitivn,- 
except about 50,900, and pl’ff was then demanding pay for the staves 
that had been inspected and are demanding that defendant should 
inspect and pay for the said 50,000. He was also demanding that 
defendant should pay him the agreed bonus on the 44-inch staves 
which had been delivered and were ready for delivering, and which 
aggregated about 2,500,000. He says that after a full review of the 
accounts between the parties and of the reports of defendant’s'stave 
inspectors, so far as they could be found, it was agreed between the 

parties that pl’ff should surrender and abandon his claim 
3g for the said bonus, and that def’t should at once pay 

for and remove the 286,000 staves named in the petition, 
and that plaintiff should hold the remainder of the staves, which 
it was then and there agreed amounted to 514,000, including the 
50,000 not inspected, till the Ist of Nov., 1884, at which time 
defendant was to remove and pay for them. Plaintiff thereupon, in 
writing, released the contract under which he was asserting claim 
to the bonus hereinbefore mentioned, and defendant paid him the 


wn 
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sum of $4,017.78 for the 286,000, which were then to be removed, 
and then and there agreed to remove and pay for the said 514,000 
on the lst of November, 1884, or before that time. Plaintiff pleads 
and relies on the said contract as a bar to the claim of def’t to have 
. a recount or reinspection of the said 514,000 staves, except 
+0 the said 50,000 which have not been inspected, but which 

def’t has wrongfully failed and refused to inspect, cull, and 
count. 

Plaintiff denies that the alleged payments to Walker, Bingham, 
Conant, or Scalf or either of them were made with his consent or 
approval. He says his right to sell and deliver the 514,000 — and 
all of them is and always has been perfect and complete, and has 
never been denied by the parties who made the staves or by any of 
them. 

He denies that he has been paid for the staves involved in this 
action, in whole or in part, and prays as in his petition. 

JOHN DISHMAN, 
W. LINDSEY, For Pf. 


E. F. Arthur says he believes the statements contained in the 
foregoing reply are true. 
E. F. ARTHUR. 


Sworn to before me by E. F. Arthur this the 25 day of July, 1885. 
THOS. B. FORD, 
Clerk U. 8S. Cir. Court. 
4] Afterwards, on the Ist day of December, 1885, the defend- 
ant, by his attorney, filed a rejoinder herein. 
The following is a copy of said rejoinder, viz: 


E. F. Artuur, Plaintiff, ) 
v8. Rejoinder. 
L. M. PALMER, isditenk S 


Par. 1. The defendant, for rejoinder to the reply herein, admits 
that the staves might run from 3 to 43 inches in width, but only in 
this way & upon this conditiun, to wit, that where they were under 

} inches wide two such staves were only to be counted as one stave. 
It is true that, under the original agreement, plaintiff was to be paid 
a bonus of onedollar per thousand for 44-inch staves, but only for 

the first two hundred thousand obtained and no more. This, 
42 which amounted to $200.00, was fully paid to plaintiff, en- 

tirely outside the $4,017.78 mentioned in former pleadings, 
and the final receipt of the plaintiff for same is filed herewith as part 
hereof, and is in the words & figures following, viz: 


“ WILLIAMSBURG, Ky., May 13th, 1884, 
“ Received from L. M. Palmer fifty dollars balance on bonus for 


200,000 staves. 
“EK. F. ARTHUR.” 
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There was never any agreement or contract of any kind between 
the parties for the payment of any other or further sum or amount for 
bonus. Defendant avers that he was under no obligation to pay the 
plaintiff for any staves until the plaintiff in some way acquired 
dominion or power enough over them lawfully to deliver them to de- 
fendant & lawfully put him in possession thereof; and defendant denies 

that he had no right to hold back the price of the staves 
43 until the persons who made them were satisfied by plain- 

tiff; on the contrary, defendant denies that plaintiff had 
any right in any of thestaves, the prices for which are sued for 
herein, until he did satisfy the persons who made them, it being 
the fact that plaintiff made none of them himself nor did he 
ownany of them orhavelawful right or power to sell or dispose of them 
to defendant until he had satisfied the persons who made them. 
To the extent of protecting himself and securing a good title to the 
staves, in case he bought, used, or paid for them, the defendant did 
have something to do with the plaintiff’s contract, with the persons 
making the staves, and especially with seeing that they had a right 
or gave a right to dispose of them. Defendant denies that prior to 

May 30, 1884, or at all, he or his agents had inspected or ap- 
4-4 proved the 800,000 staves, mentioned in the petition & reply 

or any of them, except the 296,350 staves mentioned in the 
2d & 8d paragraphs of the answer herein and there bv mistake men- 
tioned as 295,350, & all of which were paid for by the $4,017.78 
mentioned therein. Defendant says, however, that some of said 
staves, but he has no idea how many of them, had been “ culled & 
branded ” subject to “ inspection ” and “ approval,” but it was per- 
fectly well understood between the parties that this “ culling & brand- 
ing” was in no sense “ an inspection ” or “approval” or “ acceptance ” 
of the staves by defendant. 

The defendant denies that the plaintiff was, at the time alluded 
to or was ever, demanding pay for any staves that had been in- 
spected or was demanding that defendant should inspect or pay for 
50,000 or any othernumber of staves. He deniesthat plaintiff was de- 

manding that defendantshould pay plaintiff the agreed or any 
45 bonus on staves which had been delivered or were ready for 

delivery or that they aggregated 2,300,000. He denies that 
after a full review of the accounts between them and after the 
reports of defendant’s inspectors, or at all, or for any reason or upon 
any consideration whatever, it was ever agreed between the parties 
that plaintiff should abandon his*claim for said or any bonus, or 
that the defendant should at once pay for and remove the 286,000 or 
any other number of staves, or that plaintiff should hold the re- 
mainder of the staves until Nov. 1, 1884, by which time they should 
be taken up & paid for. He denies that it was then or at any time 
agreed that the remainder of said staves amounted to 514,000 or to 
any other number, either including or excluding the alleged 50,000 

"not inspected. He denies that plaintiff then, in writing or 
46 otherwise, released any contract under which he claimed or 

was entitled to a bonus, or that plaintiff ever, in fact, released 
his claim for any bonus beyond the aforesaid $200.00. Defendant 
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denies that he otherwise paid the $4,017.78 or any part thereof than 
as the price of said 296,350 staves actually delivered. He denies 
that said sum was paid upon any other consideration whatever than 
such price. He denies that he agreed at any time to take up, re- 
move, or pay for any of said staves except after the regular & agreed 
upon inspection and approval of defendant, entirely apart from what 
was called customarily between the parties “culling & branding” 
of staves, nor did he ever claim that thereshould be any second “ in- 
spection ” of any of said staves as distinguished from what was well 
known as the “ culling and branding thereof. 
47 The defendant denies that the right of plaintiff to sell and 
deliver the alleged 514,000 staves or any part or number of 
them was or has at any time been perfect or complete or even good, 
and avers that whether the parties or any of them who made said 
staves ever “denied” or had occasion to deny the right of plaintiff 
to sell or deliver the same or not, yet defendant denies that any of 
them ever admitted such right or conferred it upon plaintiff, and 
that, the defendant is advised, is the important thing in this action. 
Defendant makes these denials, subject to the statements of para- 
graph 3 of his answer herein, with reference to the 13,000 staves 
therein alluded to. 
Par. 2d. Further rejoining, the defendant says that some time be- 
fore May 30, 1884, he had on hands a very large number of 
48 — staves; & concluded to exercise the option he had under his 
contract with plaintiff to terminate the same, & he so notified 
plaintiff and numerous other contractors of the same character; but 
the plaintiff came to defendant’s agent and represented that he had 
already made 800,000 staves ready for inspection, and stated that he 
had been broken twice & would be broken again if defendant would 
not take off his hands enough muvre staves to make four or five 
thousand dollar’s worth, and also stated that he was willing to reduce 
the price $3.00 on the thousand, and would relinquish any claim he 
might have for bonus. He was told that no attention would be paid 
to the talk about bonus, as he had no shadow of right to anything 
of the sort, nor would any advantage be taken of his proposi- 
49 tion to reduce the price, but that, if defendant was willing, 
the contract with him would then be terminated, but that de- 
fendant would at once proceed to take up & inspect & pay for enough 
of the staves made to amount to the sum plaintiff then needed, viz., 
about $4,000.00, and the remainder of the staves already made could 
be inspected &, if up to contract, taken later. ‘The defendant author- 
ized such an arrangement, & it was agreed upon between & by the 
parties. Defendant thereupon proceeded to the iuspection of enough 
of said staves to amount to $4,017.78, that being the price paid for 
the aforesaid 296,350 staves, instead of 286,000 mentioned by plaintiff. 
The said $4,017.78 was paid to plaintiff & credit therefor is given 
by him. 
The defendant did not know nor pretend to know, nor did he 
o0 have any means of knowing, nor did he in anywise agree, that 
there still remained on hands 514,000 of said staves, but he was 
willing and so agreed to inspect all the plaintiff then had, if any, 
do—302 
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by November Ist, 1884, and pay for such as upon inspection should 
be approved and accepted as according to contract. 

And defendant avers that some time previous to Nov. 1, 1884, he 
sent his inspectors to inspect said staves and was ready, willing, and 
anxious to take and pay for all of them which came up to the con- 
tract & to which he could get good title, but the plaintiff soon after 
the work began stopped it and refused positively to permit it to go 
on, and has ever since so refused, though urged to the contrary course 
by defendant. ‘The makers & owners of all of the staves were per- 
sons other than the plaintiff, and in no instance had plaintiff ac- 

quired a legal right to dispose of any of said staves, but he 
51 probably had upon them some sort of claim. It is plaintiff’s 
own fault that the staves remain still uninspected & not taken 
up. Nostaves were ever to be“taken up” until defendant authorized 
or agreed to it, and by the words “ taken up” it was always meant to 
include counting, inspecting, and approval by the defendant. There 
was never any contract under which plaintiff claimed or was en- 
titled to a bonus except the one mentioned in the first paragraph 
hereof. Defendant never agreed to take, take up, approve, or pay 
for any staves not actually inspected and approved by him, but he 
was willing to approve and pay for, by November Ist, 1884, all the 
staves made or procured by plaintiff prior to or on May 30, 1884, 
which were according to contract and fairly acceptable under its 
terms, upon due inspection. 
o2 Defendant again explicitly denies that there was ever any 
agreement between him and plaintiff that there were 514,000 or 
any other number of staves on hand after the taking up of the 
296,350 aforesaid. Plaintiff asserted and represented that there was 
that number of staves already made, but this was certainly a mistake, 
and defendant did not agree to it nor know anything about it, nor 
did he agree in any form not to ascertain the number & character and 
quality of said staves by inspection thereof before taking them up; 
yet when, at a later date & before November 1, 1884, defendant at- 
tempted to count & inspect the staves on hand with a view to ap- 
proving & taking up such as were according to contract, plaintiff, as 
aforesaid, refused to allow it to be done, & thus the matter 
Od ended, & thus it stands, with the defendant still ready & will- 
ing to take them all if they are sound and according to 
agreement & if he can get good title to them. 

Wherefore defendant prays to be hence dismissed with: his costs, 
and for all proper relief. 

R. D. HILL, 
J. H. TINSLEY, anno 
WALTER EVANS, 

For Defendant. 


Chas. A. Packard says he is agent for L. M. Palmer, who is absent 
from the State of Kentucky, and he believes the statements made 


in the foregoing rejoinder are true. 
CHAS. A. PACKARD. 
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Subscribed & sworn to before me by Chas. A. Packard this 18th 
day of November, 1885. 
J. R. SAMPSON, 


W. P., W. C. 


54 Afterwards, at a court held on the 8th day of January, 
1886, the following order was entered herein, viz: 


E. F. Artuaur, PI’ff, vs. L. M. Parmer, Def’t. 


The plaintiff, by his attorney, Wm. Lindsay, Esq., appeared and 
filed a surrejoinder herein. 
The following is a copy of said surrejoinder : 


E. F. Artuour, PI’ff, 
vs. Surrejoinder. 
L. M. Parmer, Def't. 


For surrejoinder pl’ff denies that the staves under four } and 
over three inches in width were to be counted two as one. 

Denies that he had no lawful right to dispose of and deliver the 
staves to defendant till he paid or satisfied the persons who made 
them. 

Denies there was to be any other or further inspection of the 
staves by def’t or his agents after they had been once culled & 

branded. 
55 Denies that before the 30th of May, 1884, he represented to 
defendant’s agents he had made $00,000 staves ready for for 
inspection, or that he would be broken if he (def’t) did not take 
enough staves off his hands to make four or five thousand dollars, 
or that he was willing to reduce the price $3.00 in the thousand, or 
that def’t notified him no attention would be paid to his claim for 
bonus, or that no advantage would be taken of his offer to reduce 
the price of staves, or that the staves in excess of those covered by 
the $4,017.78 paid to pl’ff could be inspected and taken later if up 
to the contract; denies that such an arrangement was agreed upon 
by the parties; denies that def’t thereupon or at all proceeded to 
inspect 296,350 —; denies that def’t did not know or have means 
of knowing there still remained on hand 814,000 of said 
56 staves, or that he (def’t) agreed to inspect all the staves on 
hand or any other than the 50,000 or 60,000 which had not 
up to that time’ been inspected; denies he stopped def’t’s inspectors 
at any time from inspecting any staves that remained unculled and 
-inspected, or that he refused to let the work of inspection proceed ; 
denies that he had not acquired the legal right to dispose of and 
deliver all the staves in contest or any portion thereof; denies there 
was to be any inspection or approval by def’t after he had once 
caused them to be culled, counted, and branded; denies there was 
any mistake in the number of staves estimated to be on hand May 
30, 1884, or that pl’ff made any representations as to the number, 
or that def’t’s agents relied upon any representation made by A ff, 


GOLDING & LINDSEY, For Pl’f. 
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57 KE. F. Arthur says he believes the statements contained in 
the foregoing surrejoinder are true. : 
E. F. ARTHUR. 


Sworn to by E. F. Arthur Jan’y 8, 1886. 
THOS. B. FORD, 
Clerk U. S. Cir. Court. 


Afterwards, at a court held on the 9th day of January, 1886, the 
following order was entered herein, viz: 


E. F. Artuour, PI’ff, vs. L. M. Parmer, Def’t. 


The defendant, by his attorney, filed exceptions to the depositions 
of S.-M. Perkins, David Yeager, E. F. Arthur, Wm. Bays, Allen 
Messer, Henry Nelson, Ephraim Gambril, G. M. Dean, Stephen 
Golden, Wm. Shelton, Theophilus Bingham, Larkin Hubbard, An- 
drew J. Bays, J. D. Massey, James A. Ingram, W. H. Jenkins, Jas. 
M. Bays, A. M. Hemphill, William Rhodes, G. N. Ramsay, Isham 
Lawson, Lyne 8. Kimmingham, Jackson Campbell, Stephen Tins- 
ley, taken on behalf of the plaintiff herein. 


58 Afterwards, at a court held on the 9th day of January, 1886, 
the following order was entered herein, viz: 


E. F. Artuur, PI’ff, vs. L. M. PaAtmer, Def’t. 


This day came the parties, by their attorneys; came also a jury, 
viz., J. W. Jackson, L. B. Warren, B. T. Elliott, C. Norwood, P. F. 
Smith, E. Whitesides, J. W. Jenkins, Jas. Glove, T. C. Ireland, Mon- 
roe Walker, D. T. Estill, and L. E. Francis, who were sworn to well 
and truly try the issue joined and a true verdict to render; and, 
having heard the evidence in part, they were adjourned over until 
Monday morning, at eleven o’clock. 


Afterwards, at a court held on the 11th day of January, 1886, the 
following order was entered herein, viz: 
59 E. F. Artuur, PIl’ff, vs. L. M. Paumrr, Def’t. 
4 


This day came the parties, by their attorneys; came also the jury, 
sworn herein on Saturday last, and, having heard the evidence in 
part, they are adjourned over until to-morrow morning, at nine 


o’ecloek. 


Afterwards, at a court held on the 12th day of January, 1886, the 
following order was entered, herein, viz: 


KE. F. Artuur, PI’ff, vs. L. M. Parmer, Def’t. 


This day came the parties, by their attorneys; came also the jury, 
sworn herein on Saturday last, and, having heard the evidence in 
part, they were adjourned over until to-morrow morning at nine 


o’clock. 
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60 Afterwards, at a court held on the 13th day of January, 
1886, the following order was entered herein, viz: 


E. F. Artuur, PI’ff, vs. L. M. PAtMgr, Def’t. 


~The defendant, by his attorney, filed an amended answer herein 
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which is traversed of record by the plaintiff. 4 
| Thereupon came the jury sworn herein on Saturday last, and e 
Td having heard the balance of the evidence and the argument for the 4 
4 defendant, by counsel for the defendant, by counsel for the de- a 
61 fendant, they are adjourned over until to-morrow morning at s 
: nine o’clock. ee 
The following is a copy of the amended answer filed by the de- a 
fendant on the 13th day of January, 1886, as stated in said order, 4 
Viz. : . 
hy ee. Diatesa? 
62 E. F. a Plaintiff, Amended Answer to Conform 
L. M. Pacmer, Defendant. to Froof. 
The defendant, with leave of the court, amends his answer herein 
to conform to the proof as made on the trial of this action, and states 
that of the staves the price for which is sued for herein the following 
are claimed and owned by the following-named persons, and were 
: all so claimed and owned when this suit was brought and when eS 
said staves were culled and branded, and no one of said persons has a 
in respect to said staves authorized the plaintiff to sue for, receive, Ag 
or collect in his own name or otherwise the price or value of said 
staves or any of them, viz: 
og RS Se re meus 60,000 (675,970) 
Oe inl hci tin oes Wisin wien nis ape iene plea 12,641 (8,938) 
wikiike cigs dns whiting haninnpentgialiine : 
SS CIEE inciicnion sina mnbaiueamell 
N asby REED ci nicites actin adil amwaiae B. 
63 IE TEN inno wnitin wivivis nian wndicauiein a 
PNR, DESEO niinsg west whack ewinnl wie dee he 4 
| STOO TE I ooo wines onc ceuees wisn 2 
| John Worn. sebiiphs AABN mn x i ets tds iia ¢ 18,000 a 
| Ne Tibi nit Re we ans cumin a 
| CRE TID Sires si ici ir GR sins wires ese : 
| SOR Ti anivgncencocinasic wos 
NES, TINE eis sti tins dimattantid natin ee ein aban . 
PN SE ica hse ion ene nin ccmnea 3 
| ESGUry Batsed (COATES TEONTG) oo a sn nn enn nei a 
| CNN: TP iii inhi sadce ta lidinstn: eh nstceisinsa ch bblaiciteann eS eR: 
PN NN a i i ssc asia en gin enim 3 
I ainsi 2iinsag i ietiia ci iac gc ine 2 
| 4 I I cists Sis ein hides ini nkas wish: Solaceeaaa aig 
7 I NE Nici ei sh'dsjsvb initia pela 
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8,000 long. 
1,583 short. 


PEE TUNE ai dics Sis mes oe OS 
RG A ebience wick edn ceeds 
ESE IRN ptr Cee Se amy oe Or mate ry 
Re I iki den anes wide orci Kceneinnae mane 
as os on dined asta adiamassndsis tgeiigc abana 
i sd csi ustitieniil eleniepie sitnanin wise nicer salle 
RN Pins aie so awns neh be alin elegihaisinteiiliii taal 
TC RE OO OE FT 
a ssn nn ai weeding 
cna ss eosanien aang minviniien Saal anil 
III 5 sitchen es a ssds'cio we Sisotecher enteral 
64 I i bai tices aid chahteieince, nina ieee 
O_O LICE AO LIT 
NS ETAL OS LR AE ROD 
SE I i iccapinnig eerie pinch nen ies mine wana elit 
i i a asia lpvapsiRieniasae wena 1,900 
I Nis ic ihrslrin neon so -i ame saben ana Mesltons Shane 3,200 
Shit ge i ances en sh son ainsi in uae posing el 2,700 
SN i aes ct sn Singin. align aap 1,800 
Ne I ie ae cents en iid sume oc aI enicsaaaihaia 2,700 
James Taylor--.----- hihak i one sain mateo teats nO 1,900 
Bie BEE etn ean theese tai tpsiltinnnics sotaes Catan 680 
a asc Scien evens. wi noes weg lataaeone 5,600 
I NEA ins se a isis since ad ims eonksdi-wensiiaten wo uecabiabndepibildnns 1,500 
ii ihc ws sac a Sis ‘Ss wid we ests nb gn einai 5,200 
as trang snus adelante moun iwi asia 5,000 
I a itis iciniadan. leases ns nics annem nceneicibiee wires 1,800 
RELIES ELAR REASON AIRE OM 900 
I ii sss ie vai np incre al cabdeas 600 
I aa hd Site les le ce ncn ta enna tiscin ieee ncn wakieine 400 
Greenbury, Jackson & Davis..............-..-- 400 
SEES ER EES SO oP OREM I a Tee POT 4,800 
I SM ni aici ais ws inlecink scinaeicii ecw eed sno. 650 
ey SET eee Sie 07 TOON i cnn nmedisamueainae 5,500 
RE. Ss iin onsn nnn soit cieat aalhidalic dea taa daca 2,300 
° 46,530 
I OUh: NING i oi tiara ciiin nO Be ees 14,000 
66,530 
65 I io rivisitib actinic neieinthnins ecb la en poe anit 3,500 
ee EN sii sid cine amino welanbaanee 5,000 
RTE TION iii ae Wie sick sRidersaedones 430 
I ics ak sissies sities nse idicaselld“eabane iain capi 5,000 
NE aces areata cos ehetiin sn wineries 1,000 
ere INI giannis dv hh nacelle een PR wee 900 
A NN sisal seuitainies wise were see Seinen 2,300 
I II aw otis wiesnnien wins cosas wicca inesabiastidesidabiaiias 2,300 
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FONE JACRROE ..W6 no nen c ens vi sekeenstadeieiteiion ‘ 500 
MtOU JSCEDON. Knee cdkens 5a cabs ine aaa 5,000 
Sol: TIAMRONEE.... nc nnsvnnenscostostnenknoben 2,000 
, NOE DEVOR0 noi ns he nde nnn deneeewderaaeed 2,000 
GO TMM NIONOE nn a kddd once eng nnecwunsne 2,000 
CE TN iach ect sites is ict ph einen aS 200 
Job Boi doh wea nsecdaeanneseeaee 1,500 
Bets; . BERG ecco csr oicnenis Soe be eie nine 400 
| Jas. Hammons--_---.--- Sa in ia eek i _ 6,075 
I Neis08 UAIIOS. ccsins ohvene<caccn cng nhetinwenwaa 5,340 
SON DEG ikki ic iin cline sidieaceaken nate 1,000 
JOU TE iss ics Skiba bak ie 1,000 
Wh; Fes ko > cin eh ew dens deena 400 
Bae I asi ak a: cies dies co cies ints te eis cm ai naa 1,200 
Wie, ni i i a ae aes 2,000 
isd DONOR bc sk. icintenadaaeso eae 500 
47,545 
JOSODT PRICING 6 ne on se ctice <tenvenb anus 300 
66 Jon FP; eetWin |. occ ene on wk devs 3,000 (long). 
incisions qi ides ded mere ihe-eaunmiehate tae te 767 (short). | 
Wilkerson TRompeol .. ... 26 oe nnn dene oe 2,025 a 
Som TE oo eae eee 10,044 4 
iss Ca i a eas 700 
JOR CIE ko ii or ki cee ws ssc ts ta eaaaidiena tae 500 
SOOM FMI. ia cn eons sp ich sock asco uariakson tees ata asa 1,680 
Ate Ce ea 1,700 
Ee eR, SS ic mecaeimanunee reap RD Saeiiass 1,700 
Bi Ts i ee a ae 3,000 
i: en NOI is ccs as ccs cin nh caren an telheg: d 1,200 
Wi BN iiss cerns eric dues ameataicdea deed asa 1,200 
Wr hs PN so. n ksh bustle ees ei ee 800 
A GY Si 5 RRR reeeme en ene ee RE ape Oey eats Ras TTS 1,000 
UE OP, WHEE one cnninse sed amas wads sidaapateii 7,200 
Biv: 2s: PRs nce odin ban Canine aman ee aenes 2,500 
I a ea ae “i 8,886 
, te ES | Re RCP irae SS <2 UPR 10,000 
SID cicessisiel Mi tte Sal tae ia hi lan ccd 2,000 short. 
REY RII nines dict simi theta acti aiaaaidiat 16,000 
DEORE FI ia nines nines wins se steels wana 4,500 
I i 7,000 
BP. Bs ica inci sin ea eg ein a a ie eM 1,600 
On ie IN ss scsi sensinsink satniaibiahiiiceealaaaloib ee eS 6,000 
Bi. TECERODIIO Is ik sndcdndccen geese oe 
67 FEIN ss cian saad emulsion Senisak: i auc olblaliiin to Giada 968 (short). 
Ba he RR a i ieee bie nie are ee 8,675 
I ON i i 3,876 
TN iii i a ake 782 
a 184 (short). 
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I i cece anarendaiinnns 1,300 
I NE bo oo ctcie ene eercadnies 8,760 
NN INES filed eterna uinies Shaw yekettin ees 4,300 
4 sili kde alasspicnie akc enecieeraainclarall 80 (short). 
i, RE ROTTS eee RE AO ae 242 


56 (short). 


Defendant prays the judgment of the court that the plaintiff is 
not entitled to recover as to any of the aforesaid staves. 
J. K. TINSLEY & 
WALTER EVANS, 
For Defendant. 


68 Afterwards, at a court held on the 14th day of January, 
1886, the following order was entered herein, viz: 


E. F. Artuur, PI’ff, vs. L. M. Parmer, Def’t, 


This day came the parties, by their attorneys; came the jury sworn 
herein on Saturday last, and, having heard the conclusion of the 
argument and the charge of the court, returned into court the fol- 
lowing verdict, viz: “ We, the jury, find for the pl’ff the sum of 
$6,094.00, with interest from Nov. Ist, 1884.—J. W. Jenkins, fore- 
man.” 

It is therefore adjudged that the plaintiff recover of the defend- 
ant six thousand and ninety-four dollars, with interest from Nov. 
ist, 1884, at the rate of six per cent. per annum until paid; also his 
costs in this behalf expended. 


69 Afterwards, on the 22nd day of January, 1886, the defend- 
ant, L. M. Palmer, filed in the clerk’s office of said court an 
appeal bond. 
The foliowing is a copy of said bond, viz: 


70 Circuit Court of the United States, District of Kentucky. 
E. F. ArntHur vs. L. M. PALMER. 


Know all men by these presents that we, L. M. Palmer, principal, 
and John T. Moore and Buckner M. Creel, sureties, are held and 
firmly bound unto E. I’. Arthur‘in the sum of ten thousand dollars, 
to be paid to the said E. F. Arthur, — executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and severally,and our and each of our heirs, 
executors,and administrators, firmly by these presents. 

Sealed with our seals and dated this twenty-second day of Janu- 
ary, A. D. 1886. 

Whereas the above-named L. M. Palmer hath prosecuted a writ of 
error to the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled suit by the circuit court of the 
United States for the district of Kentucky, at Frankfort: 


Te 
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Now, therefore, the condition of this obligation is such that 

71 if the above-named L. M. Palmer shall proseeute his said 
writ of error to effect and answer all damages and costs if 

he shall fail to make good his plea, then this obligation shall be 
void ; otherwise the same shall be and remain in full force and 


virtue. 
JNO. T. MOORE. L. 8. 
is BUCKNER M. CREEL. ft. s. 


Sealed and delivered in presence of— 
SAM’L B. CRAIL. 


: Approved Jan’y 22, 1886. 
r : JNO. W. BARR, U. S. Judge, &c. 


Endorsed: Filed Jan’y 22, 1886. Thos. B. Ford, clerk. 


Circuit Court of the United States for the District of Kentucky, at 
Frankfort, set: 


Se 


I, Thomas B. Ford, clerk of the court aforesaid,-do certify that 
the foregoing.71} pages contain a true, perfect, and complete copy 
of the pleadings, orders, and proceedings in the case of E. F. 
72 Arthur against L. M. Palmer, lately pending in the said 
court. 
Witness my hand and tlv2 seal of the said court this the 16th day 
of July, 1886. 


[Seal 6th Circuit Court, Ky. Dis., U. 5. of America.] 


: THOMAS B. FORD, Clerk. 


SERCO LENIN Nee ea. SB ie 8th ae cea 


[Endorsed:] L. M. Palmer vs. E. F. Arthur. 


73 In the Supreme Court of the United States. 


| LowE.u M. Parmer, Plaintiff in Error, 
against Assignment of Errors. 
FE. F. Artuur, Defendant in Error. 


: And now comes the said plaintiff in error and says the circuit. 
court, in the progress of this action & on the hearing thereof, erred 
to his prejudice in the following as well as other particulars, viz: 


' lst. In rendering judgment for the plaintiff for any sum what- 


ever. 
| 2d. In not rendering judgment on the trial for the said Lowell 
M. Palmer instead of for said E. F. Arthur. 


| 3d. In not adjudging that the plaintiff in error on the pleadings 
was entitled to a dismissal of the action & a judgment for his costs. 
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Wherefore the said Lowell M. Palmer, plaintiff in error, prays 
this honorable court to reverse the judgment of the circuit court. 
WALTER EVANS, 


Counsel for the Plaintiff in Error. 


74 [Endorsed:] Lowell M. Palmer, plaintiff, &e., vs. EK. F. Ar- 
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Supreme Court of the United States. 


L. M. PatmerR, - - - - Plaintiff in Error, 
VERSUS } No. 802. 


E. F. ArtHur, - - - - Defendant. 


STATEMENT. 


This action was instituted by petition in the Circuit Court of 
Whitley County, Kentucky, and was thence removed into the 
Circuit Court of the United States for said district, sitting at 
Frankfort, where, further pleadings having been filed, there was 
a trial by jury, and,a verdict and judgment having been ren- 
dered against the plaintiff in error, he has prosecuted a writ of 
error to this court. 

No bill of exceptions was taken in the court below, and the 
sole question to be determined is, Do the pleadings support the 
judgment ? 

The petition on which that judgment is founded is copied on 
page 3 (printed record), and, leaving out the affidavit for an at- 
tachment, is as follows: 


* WaitLey CrreviT Court. 
“E. F. Arthur, Plaintiff, v. LL. M. Palmer, Defendant— Petition. 


“The plaintiff, E. F. Arthur, states that before the 30th of 
May, 1884, he had a contract with defendant, L. M. Palmer, to 
make and have made for defendant an unlimited number of 
staves, on the Cumberland River and its tributaries, in the coun- 
ties of Knox and Bell, State of Kentucky, for which defend- 
ant was to pay plaintiff $14 per each one thousand that were 44 
inches in length on the creeks, and $15 per thousand on the 
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river, $9 per thousand for 34-inch staves in the river, and $8 per 
thousand on the creeks. 

That on the 30th of May, 1884, plaintiff had made under 
the contract 800,000 staves, at which time defendant did not wish 
any more staves made, and plaintiff and defendant agreed that no 
more were to be made at the time; and defendant was to pay plain- 
tiff for the staves made, and paid plaintiff at the time $4,017.78 for 
286,000 of the staves, and was to pay plaintiff for the remainder, 
514,000 staves, on the Ist of November, 1884. 

Plaintiff states that of 514,000 staves not paid for, and that 
had been made, 489,000 were 44-inch staves, for which defendant 
was to pay $14 per thousand, and 25,000 34-inch staves, for 
which defendant was to pay $8 per theusand; that there was due 
and owing the plaintiff by the defendant, on the Ist of Novem- 
ber, 1884: 


For 489,000 at $14 per thousand, . . . . $6,846 
For 25,000 at $8 per thousand, . . .. . 200 
Making and owing the er ud the defend- 

ant, for said stav ae » . $7,045 


Plaintiff states that Williamsburg, Ky., is the place where 
defendant carried on the business of manufacturing staves, etc., 
and where his authorized agents were located. That, at the time 
the money was due on said staves, he called on the agent at his 
place of doing business for the money (the defendant being a 
non-resident of and absent from the State of Kentucky), and he 
failed and refused to pay the same, or any part thereof, sum still 
due and owing the plaintiff by the defendant, with interest from 
the Ist of November, 1884. 

Plaintiff states that all of said staves had been culled and 
branded by the defendant except about 50,000, which it was the 
duty of the defendant to have culled and branded. 

Wherefore plaintiff asks judgment for said sum of seven thou- 
sand and forty-five dollars, his cost, interest, and all proper relief.” 


The action is by Arthur alone against Palmer alone, and is to 
recover the alleged contract price of certain staves. No delivery 
or offer of the staves is averred or anywhere shown, nor Is any 
acceptance or appropriation of them by Palmer averred or sug- 
gested, nor is it shown that Arthur was ready or able to deliver 
them. On the contrary, the following facts are admitted in the 
record to be true: 
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1. That Arthur never made any of the staves, the price of 
which he sues for. 
2. That the makers and owners of all the staves, the prices 


of which are sued for, are persons other than Arthur. 

3. That Arthur was never the owner of any of them, and 
never had any property in them, and he shows no assignment to 
himself of their price, or of the staves themselves. 

4. That the staves were to be subject to the approval of 
Palmer ; and, 

5. That, excepting about 290,000 staves which he took and 
paid $4,017.78 for, Palmer never accepted or approved, nor had 
an opportunity to approve or accept any of the staves whatever. 


ASSIGNMENT OF ERRORS. 

We complain: 

1. That it was erroneous to render judgment in favor of the 
defendant in error for any sum whatever. 

2. That it was erroneous not to render judgment for the 
plaintiff in error, dismissing the action with costs notwithstand- 
ing the verdict. 

3. In no event does the record support a verdict for more 
than nominal damages. 


ARGUMENT. 
if 
Preliminary to a discussion of the main questions .raised by 
the assignment of errors, we call attention to certain well-set- 
tled propusitions. 
In Suydam ¥. Williamson, 20 Howard, 433, after remark- 
ing that the operation of the writ of error addresses itself to the 


record as an entirety, Mr. Justice Clifford, in speaking for the 
court, said : 
“And when the cause is removed into the Appellate Court, 


any error apparent in any part of the record is within the re- 
visory power of such tribunal. The rule is, that whenever the 
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error is apparent on the record, it is open to revision, whether 
it be made to appear by bill of exceptions or in any other 
manner.” 


And in Slacum v. Pomeroy, 6 Cranch, 225, Chief-Justice 
Marshall said : 


“ Had this error been moved in arrest of judgment, it is pre- 
sumable the judgment would have been arrested; but it is not 
too late to allege as error in this court a fault in the declaration 
which ought to have prevented the rendition of a judgment in 
the court below.” 


But not to multiply citations upon so familiar a proposition 
(important as it here is), we content ourselves with referring to 
the following additional very suggestive and important authori- 
ties upon the point: 

Garland v. Davis, 4 Howard, 148. 

United States Bank v. Smith, 11 Wheaton, 171. 
Dred Scott v. Sandford, 19 Howard, 403. 
McAllister v. Kuhn, 96 U.S. 87. 

And especially to Barth v. Clise, 12 Wallace, 403, where the 
“case was inherently defective ;’”? where “ the defect was incur- 
able and inevitably fatal,” and where the court hold that “ when 
- such a defect exists, whether it be or be not brought to the 
attention of the court below or of this court by counsel, it is 
our duty to consider it and give it effect.” 

Precisely that course is what we contend should be pursued 
here, as, while the pleadings do indeed raise many issues of fact, 
we hold them all to be wholly immaterial in view of the admitted 
facts of the case—facts whicli show the case to have “ defects ”’ 
which are “incurable and inevitably fatal,” inasmuch as they 
show that Arthur has no right to fecover in his own name or 
otherwise the price of a single stave. 

Furthermore, while the foregoing authorities are decisive of 
the matter, still we may add that under the “ practice, pleadings, 
and forms and modes of proceeding” of the State of Kentucky 
(as the court judicially knows), a failure to demur, or to insist 
upon a demurrer in the trial court, is not a waiver of any thing 
substantial, and the Circuit Court was bound, by the stress of 
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section 914 of the Revised Statutes, not to render judgment on 
the verdict if the petition or record did not support it, It is an 
every-day occurrence in Kentucky, where a declaration is fatally 
defective, to leave the pleader where he has put himself, and to 
overthrow his judgment in the appellate court, on the ground 
that his pleading manifests, even if true, no right to the relief he 
has obtained in the trial court. Accordingly, our Court of Ap- 
peals, in Waters v. Chinn, 1 Metcalfe, 500, not to mention other 
cases, held that the fact that the petition does not state. facts suf- 
ficient to constitute a cause of action is a valid ground of rever- 
sal, whether the objection was relied upon in the court below or 
not. 

If, as we shall attempt to show, there were a fatal defect in 
the petition, there was, under our practice, fatal error in the 
record at the time the judgment was rendered. What has removed 
or neutralized it? While it is true section 914, R.S., does not 
in terms apply to the practice in this court, still, in a case like 
this, how can it be so strictly limited in its operation to the dis- 
trict and circuit courts as to fail to exert its influence here? To 
deny it at least a reflex influence here, would be practically to 
deny that it ought to have governed the court below. 

Hence if there were, under the State practice, a fatal error in 
the record (to plaintiff’s prejudice) when it left Frankfort, the 
mere trip to Washington did not eliminate that error. It is 
there still; and, whatever be the practice elsewhere, in Ken- 
tucky no substantial defect is waived by a failure to demur or 
to insist upon a demurrer, and the Kentucky Court of Appeals 
would reverse if this case were before it. Section 914, Revised 
Statutes, would become a mockery if this Honorable Court. were 
to say that a failure below to observe the State ‘‘ mode of pro- 
cedure,” however erroneous, was to be treated here as imma- 
terial, for then an error fatal there would be of no consequence 
here, thus emasculating the statute. 

While thinking cases like Slacum v. Pomeroy, Suydam y. 
Williamson, etc., were all that were needed, still we have thought 
it might not be improper to supplement our observations upon 
them with these further remarks: 
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Il. 


The broad question then is, Does the record support the judg- 
ment? This will depend on two others, viz: (1) Is the peti- 
tion (declaration) good? (2) Are its defects in any way helped 
out or “ put to sleep” by subsequent pleadings? We profoundly 
believe a negative answer must be given to each inquiry. 

The suit is for the price of certain staves; yet no sale of the 
staves is alleged in the petition, no delivery nor offer of the man- 
ufactured article is shown, no ownership in Arthur is claimed, no 
passing of the title to the plaintiff in error is averred, and nothing 
like an acceptance or appropriation of the staves by him is 
attempted to be alleged, nor is it claimed that Arthur was ready 
or able to deliver them. 

To the apprehension of the learned court this simple state- 
ment, coupled with an examination of the petition (P. R. 3), 
will make it perfectly clear, we have no doubt, that the petition 
is fatally defective. Under no system of pleading could it be 
held to show Arthur entitled to recover, whether we do or do 
not apply the rule of construing the pleading most strongly 
against the pleader. 

The contract alleged is one by Arthur to make, or have made, 
certain staves for Palmer. Manifestly it was a mere executory 
agreement by Arthur to manufacture the staves himself, or to 
have it done by others. This being so, the authorities are very 
satisfactory. 

In Chitty on Contracts (Riverside edition, 1874), volume 1 
page 530, it is said: 

“7. A contract for the making of a chattel does not of itself 
vest the property in the chattel, when completed, in the. person 
who gave the erder. Thus, in Mucklow v. Mangles, whieh was 
an action of trover for a barge, it was held that, although the 
party who ordered it to be built had paid money on account 
equal to the price, and his name had been painted thereon by the 
builder, the vendee acquired no property in the barge, it not 
having been delivered to the vendee.” 

This court, in the Elgee Cotton Cases, 22 Wallace, 180, and 
in Jones v. United States, 96 U. S. 27, discuss familiar legal 
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principles applicable to the case at bar, and we take leave to call 
attention to the opinions generally—especially the last-named, at 
page 27 of the volume. 

In the same manner we also invite attention to sections 308, 
309, 310, 311, 3lla, 92, 78, 565, 595 of Benjamin on Sales. 

In Moody v. Brown, 34 Maine, 107 (S. C, 56 Am, Dee. 640), 
it was distinctly held that a manufacturer can not recover the 
value of the article manufactured until the property has passed 
from him to the customer; that this property does not pass with- 
out the assent of both parties, and that there must be an accept- 
ance by the vendee. 

We invite special attention to this case, inasmuch as it isa 
sufficiently leading one to be made the basis of a very valuable 
note by the learned editor of the American Decisions, on pages 
643, 644, and 645 of the volume referred to, in which may be 
found such accurate statementg as the following, viz: 


“ Nor is the mere completion of the article sufficient to pass the 
title,”’ and 

‘ Title to a manufactured article does not pass to the party 
ordering it, although the full price agreed upon be paid in ad- 
vance,” until delivery, or its equivalent. 


In a late work, Newmark on the Law of Sales, section 115, 
the author says: 


“The rule that the title to property does not pass while any 
thing remains to be done to ascertain either the quantity or price, 
applies as well to property thereafter to be manufactured as to 
that already 4n esse. 


“ Thus it is the general rule of law, that under a contract for 
supplying labor and materials and making a chattel no property 
passes to the vendee till the chattel is complete and delivered, or 
ready to be delivered. 

‘S$ 116. In the case of a contract to manufacture goods and to 
sell them, it is said to be a general rule that no property in the 
material passes to the purchaser until the article has been finished 
and delivered, or is ready for delivery, and appropriated to the 
benefit of the purchaser, or set apart for him with his assent and 
accepted by him.” (See also section 117.) 


In section 114 the same writer says: 
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“‘ Where an article is made to order the same general pre- 
sumption against an immediate transfer of property holds as in 
the case of existing chattels ; for, on the mere agreement to supply, 
no specific thing can be identified as the property actually bargained 
for, but anything answering the description might be afterwards fur- 
nished and appropriated to the contract.” 


We beg to invite especial attention to the extreme applica- 
bility of the portions we have italicized to this case, where, 
although certain staves are alleged to have been “ made” by 
somebody (we do not know who), none of them have been 
offered to nur received by Palmer, nor have they in any way be- 
come the property of the vender of them who assumes to sue for 
the price thereof, and Palmer is adjudged to pay that full value 
to Arthur, who has never pretended to own them, or to have de- 
livered them, or to have been able, willing, or ready to do so. 

Surely we can not be wrong in the contention that the peti- 
tion is fatally defective; especially, as under the Kentucky Code, 
it is necessary to state all essential facts necessary to show the 
cause of action. (Hill v. Barret, 14 B. M. 82; Moxly v. Moxly, 
2 Met. 311.) 


ITI. 


As we have shown, it clearly appears from the record that 
Arthur made an executory agreement to manufacture or to have 
manufactured for Palmer a large number of staves in Knox and 
Bell counties. - There was not a sale of the staves, but an ex- 
ecutory contract for their manufacture. 

Necessarily and under the most elementary principles of the 
law of sales there were certain conditions precedent for Arthur 
to perform before he could recover the agreed price. 

As we have shown, the petition fails to show such perform- 
ance. Much was yet to be done. - 

The subsequent pleadings in the case raise many issues of 
fact, such as the dimensions of the staves; what was meant by 
“culling,” ete. But we contend that they are all manifestly 
immaterial, whichever way the proof went on the trial, because 
of the admission as true of certain vital and controlling facts 
which neutralize, in their effect, all these numerous outside issues. 
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We proceed to elucidate this view, which, if established, will 
conclusively show that nothing in the record helps out or “ puts 
to sleep” the defects of the petition, but that, on the contrary, 
these admitted facts, taken in connection with the petition, indubita- 
bly establish that our assignment of errors is well maintained. 

Section 126 of the Civil Code of Practice of Kentucky pro- 
vides that— 


‘Every material ailegation of a pleading must, for the pur- 
poses of the action, be taken as true unless specifically traversed, 
excepting these, which must be proved though not traversed : 

“1. Allegations of a petition or cross-petition against a de- 
fendant who is under any disability except coverture.”’ 


And several others not applicable to this case. 

Doubtless the force of this Code provision is transferred with 
the record to this court. : 

Subjecting the pleading in this case to the rule prescribed by 
the Code, it will be seen not only that there was no sale and no 
offer or delivery of staves, the price of which is sued for, but 
also that the following material and controlling facts are»con- 
clusively admitted by Arthur, the defendant in error, to be 
true, viz: 

1. That he never made any of the staves, the price of which 
he seeks to recover. Palmer’s allegations to this effect (P. Rec., 
pp. 13, 16, and 18) are not denied, but are admitted to be true. 

2. That the makers and owners of all the staves, the prices of 
which Arthur sues for, are persons other than himself. Palmer’s 
allegations to this point (P. Rec., pp. 13, 18; MS., pp. 35 
and 50) are nowhere denied, but are admitted to be true. 

3. That Arthur was never the owner of any of said staves, 
and never had any property in them. (P. Rec., 13.) This is 
nowhere denied by him, but is admitted to be true. He does, 
indeed, curiously deny (P. Rec., 19) “that he had no lawfal 
right to dispose of and deliver the staves to defendant (Palmer) 
till he paid or satisfied the persons who made them,” and he did 
aver (P. Rec., 15) that his right to sell and deliver these staves 
is and always has been perfect and complete. But we submit that 
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these" were mere legal conclusions of his, the entire erroneousness 
of which is palpable in the light of the facts he admits to be 
true, 

4. It is also admitted in terms by Arthur in his reply (and 
could not have well been denied), that the staves “‘ were to be sub- 
ject to the inspection and approval of defendant,” Palmer. (P. 
Rec., 14.) 

5. That since May, 1884, when only 295,350 staves were ac- 
cepted and paid for, being all that were then on hand, the de- 
fendant (Palmer) has not accepted nor had an opportunity to 
aecept any more staves from Arthur. Palmer’s averments on 
this last subject, found at close of page 12, printed record, are 
not denied, but are admitted; and the petition, it will be ob- 
served, fails to aver either acceptance or offer of the staves, or 
in approval of them, or a readiness or ability to deliver them. 

We have shown how the petition is defective. If such de- 
fects could be helped out in this case, which we utterly deny, 
nothing does it here. 

On the contrary, the subsequent pleadings, while raising no 
issue as to a sale by Arthur to Palmer, nor as to Arthur’s own- 
ership of the staves, do show that there was a very differeut 
thing, to wit, an executory agreement to manufacture staves. 
The staves may, in fact, have been actually manufactured, but 
Arthur has shown no right to recover in his own name or otherwise 
the value of the staves from Palmer. 

On the contrary, he admits: (1) That he did not make the 
staves ; (2) that those who did are persons other than himself; 
(3) that he never owned or had any property in the staves, and, 
(4) while stating in his reply that the staves were to be sub- 
ject to the approval of Palmer, he no where avers the essential 
condition precedent of approval by Palmer, or an offer or tender 
of the staves for that purpose. What he does, is to admit that 
Palmer never accepted nor had an opportunity to accept them. 

Defendant in error shows no transfer or assignment from any 
maker or owner of any of the staves, no power to represent them 
or to be substituted for them, and no foundation of any right to sue 
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in his own name for the price. Indeed, it seems perfectly mani- 
fest from the record that Arthur sues for, and, in the court 
below, recovered a large sum of money as the price of staves, 
which he never owned, never sold, and never delivered, nor 
offered to Palmer, although the latter never approved nor 
accepted any of the staves nor acquired any ownership in or con- 
trol over them; truly, we conceive, a very remarkable state of 
facts, which makes the errors assigned entirely manifest. 

The admitted facts, coupled with an insufficient petition, we 
apprehend, make it idle to talk of helping out the verdict by 
any intendments whatever. 

Nothing can help out Arther when he shows no ownership, 
no sale, no offer,no readiness nor ability, no delivery, no ap- 
proval, no acceptance, and no opportunity to accept the staves, 
the price of which he sues for. (United States Bank v. Smith, 
11 Wheat, 171; Barth v. Clise, 12 Wallace, 403.) 

He shows no more right to recover than any other outsider. 
Nay, he shows conclusively that he has no right to recover. 
Our Civil Code requires every action to be brought by the real 
party in interest; see section-18, which reads: “ Every action 
must be prosecuted in the name of the real party in interest, ex- 
cept as provided in section 21,” which last in nowise applies 
here. Arthur shows no interest or legal right whatever. 

In every event he misconceived his action, which, instead of 
being for the price of the staves on a sale, should, if he had made 
or owned them, and had offered them to Palmer, have been for 
damages for breach of an executory contract. 

In that event he would have equally been required to show 
the very things he has not shown; and the defects are equally 
fatal whether his action be construed to be of one form or the 
other. 

But assuming that any cause of complaint as to error of form 
has been waived by plaintiff in error, or cured by the verdict 
(which we deny), there is nothing that can cure that fatal show- 
ing of defective pleading and admitted facts which we have 


noticed. 
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Undoubtedly there are cases where formal defects are cured by 
verdicts, etc; but what we have here are not defects of form; 
but. defects in the most essential and substantial things, and 
these are not waived. 


IV. 


The conjecture that Arthur may have agreed with a multitude 
of persons, on the creeks of Knox and Bell counties, to put their 
staves in under jis contract, is no reason (even if Palmer would 
not have objected) why Arthur should recover in this action in 
his own name, although the probable caution of that same multi- 
tude may well be the basis on which he (Arthur) was forced to 
admit as true the facts we have so strongly noted above, and 
which show that the staves were never delivered to Palmer nor 
approved nor accepted by him—and yet he is subjected to a 


judgment for the price in favor of a man shown by the record 


to have no more lawful right to them than had either of the rival 
kings of Samoa. 

We can not close this branch of the subject without the re- 
mark that the admissions of fact we have alluded to are conclu- 
sive in this case upon Arthur, and that they are entitled to all 
the weight their absolute verity can give them. 

Pleadings should aver facts, not conclusions of law arising 
from facts not stated. 

Hence, Arthur’s statement of the legal conclusions we have 
noticed in nowise effects the case nor overcomes the facts above 
pointed out. (Commonwealth v. Cook, 8 Bush, 224; Bentley v. 
Bustard, 16 B. M. 686; Roots v. Merriwether, 8 B. Bush, 
400-1.) 


V.e 


Mr. Story, in his work on Sales, section 203, Says : 


“ Where there is a total failure of title on the part of the 
vendor, the vendee may, if the contract be executory and unful- 
filled, refuse to perform it, and reclaim any portion of the pur- 
chase money which he may have advanced.” 
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We respectfully submit that that one sentence should rule 
this case in our favor. If there is a failure of title, there is a 
total failure of consideration in a case where the matter is execu-~ 
tory and possession has not been given. Otherwise the result will 
be to make the purchaser pay, and trust to mere luck for getting 
possession of something to which the seller has no title, and 
therefore can not give any. 

Of course, in this case, if Arthur had had such power or 
control over the staves or over the owners of them as to have 
enabled him to give possession of them to Palmer, or if the 
latter had appropriated them on a tender from Arthur, the price 
agreed upon could have been recovered. Or, if under like cir- 
cumstanees Arthur had been ready and able, and had in fact 
offered or tendered the staves to Palmer for his approval, and if 
the latter had either approved or unreasonably refused to ap- 
prove, an appropriate action for damages could have been main- 
tained, although any proper criterion of damages must necessarily 
have resulted in a different verdict in amount. 

But however the supposed cases would have resulted, the 
verdict in this case, we submit, can in no event be maintained, 
because while it leaves Arthur or the owners of the staves in as 
full contro] of them as they ever were, it compels Palmer to pay 
full price and value for them—truly, a monstrous result. 

It is elementary law, suggested alike by justice and by com- 
mon sense, that it,is the duty of the manufacturer or seller, at 
once, on its completion, to deliver the article to the buyer. 

This duty to deliver is a condition precedent to any right to 
payment of the purchase price, and, as Arthur failed to allege or 
show the performance of this precedent condition, he can not 
recover even if there be no other difficulty in his way. 

And it is also‘elementary law that neither side can recover 
for any violation of such a contract unless the party suing has 
himself been able, ready, and willing to perform his part of it. 
Arthur alleges nothing of this kind. 
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VI. 
To RECAPITULATE, 


We confidently rest our case on the following propositions, 
which, we trust, we have made clear to this Honorable Court: 

1. That the petition is fatally defective in not stating facts 
sufficient to constitute a cause of action. This is enough. © 

2. Thatif this be construed to be a suit to recover the agreed 
price of the staves, it is fatal to Arthur’s right to recover that 
the rerord shows that he had no title to the property. We re- 
gard it as self-evident that he can not, in a case like this, recover 
the price of that to which he had no legal claim, and the posses- 
sion of which he did not and could not give. These two con- 
siderations seem to us to be decisive and conclusive of the case. 
But others supplement them, namely : 

3. That if we construe his suit as being one for damages for 
a breach of the contract, he has no right to recover, as he shows 
neither readiness nor ability to perform the condition precedent 
of delivery of the staves, nor does he allege any offer to deliver, 
nor any tender of the staves, nor any acts equivalent to either, 
nor is any acceptance or approval of them by Palmer, averred 
or shown. 

4. That inasmueh as Arthur had no title to the staves, and as 
no transfer or assignment of them or their, price to himself is 
pretended to have existed, and as there was no delivery of pos- 
session to Palmer, there was a total failure of consideration for 
any promise by Palmer, and a total failure on Arthur’s part to 
do or procure the doing of any thing which put Palmer under 
any obligation, legal or moral, to pay Arthur any sum whatever. 
If any payment is made by Palmer to Arthur, he will get noth- 
ing for his money. 

5. That a suit by Arthur in any event was wholly premature 
until he had offered the staves to Palmer, or done some act 
equivalent to a tender of them. He was in no condition to sue 
at all in any form until this was done. His petition fails to show 
the existence of a “ matured cause of action.” 
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Whatever may have been the evidence and whatever the in- 
structions of the court on the trial below, it all could not coun- 
tervail the facts in the record which we have pointed out; and, 
believing that a monstrous injustice was unwittingly done to the 
plaintiff in error in the judgment below, we very earnestly urge 
this Honorable Court to correct it by a reversal of that judgment. 

Respectfully submitted, 


WALTER EVANS, 
1889. Counsel for Plaintiff in Error. 


Rags Toe eS Sheeran Rese ee ea ae 
“ —— 1%. o-——— NE an een Foam Ee. sem: 


Fa seme te fg 
fe oh sig sa 23 
. APR 251889 


JAMES, H. Mc KENNEY, 


iptelel 4, 
‘Sapna “4, 


AA FIR oe IRN g gro Crue. eR a TNR 


6 ERS eh Oe, ee ee ee 


ee na ee ee 


Se ee 


wr ME 


SAY RIOR, gE A, msl ARTI age IP ZS PS oy 


a eae 


Few Te 


BOG AG HF 


i a ae eg a 


-s 


CLERK. 


SUPREME GouRT OF THE UNITED STATES. 


_—- -- me 


L. M. PALMER, PLAINTIFF IN ERROR, 
AGAINST 


Kk. FF. ARTHUR, DEFENDANT IN ERROR. 


BRIEF FOR DEFENDANT IN ERROR. 


WM. LINDSAY, 
Counsel for Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 


L. M. PALMER, Puarntirr 1n ERROR, 


vs. 


a ee ee 


E. F. ARTHUR, Derenpanr 1n ERxor. 


BRIEF FOR DEFENDANT IN ERROR. 


For defendant in error the following suggestions are 
submitted : 

Numbers one and two of the assignments of error are so 
clearly insufficient that they need not be considered. It is 
doubtful whether assignment number three is good, but 
for the purposes of this brief it will be treated as possibly 
sufficient. 

STATEMENT. 

This was an action at law founded upon an alleged breach 
of contract to pay for certain staves manufactured by 
Arthur for Palmer (the plaintiff in error), and culled, 
branded and received in the country, and upon certain 
streams or rivers, by the latter. The issues were made up 
by pleadings that were treated by the parties and the cir- 
cuit court as sufficient. There was a jury trial, and a 
verdict and judgment in favor of Arthur for a sum exceed- 
ing six thousand dollars. 
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A new trial was not asked, and no bill of exceptions was 
filed. The transcript presents to this court only the plead- 
ings, verdict and judgment. If the pleadingsare sufficient 
to sustain the judgment of course there can be no reversal. 
Therefore the question is, was the plaintiff in error entitled 


to a judgment wun obstante veredicto? 


FIRST. 

If the objection be to the petition or declaration, the 
defects of form, if any, were cured by the verdict. It can be 
gathered from the petition, in fact it is made clear, certainly 
by way of recital, if not by direct averments, that Arthur 
contracted to make, or caused to be made, for Palmer, the 
plaintiff in error, within certain territorial limits, an un- 
ascertained number of staves, of agreed dimensions, to be 
paid for at stipulated prices; also, that up to May 30, 1884, 
there had been manufactured 800,000 staves, and, at that 
time, that the parties agreed the manufacture should cease, 
the plaintiff in error agreeing to pay at once $4,017.78 for 
286,000 of the staves, and to pay for the remaining 514,- 
000 on the first day of the following November. The 
petition sets out the prices to be paid for the different sizes 
of staves, and shows a balance due as of November Ist, 
1884, of $7,045. It was also distinctly averred that these 
500,000 staves, except 50,000, had been, prior to May 30, 
1884, culled and branded by the plaintiff in error. This 
petition was filed in the State court. Before answer, upon 
the application of the plaintiff in error, it was removed to 
the Circuit Court of the United States for the district of 
Kentucky. 

No demurrer was entered, and no objection of any kind 
made to the petition. An answer was filed that admitted 
some, and put in issue others of the material facts averred 
in the petition. The existence of the alleged contract was 


conceded, and its main features were admitted. It was 


ore 
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claimed that the details as to size were incorrectly stated, 
but the answer proceeded upon the idea that there was a 
contract, substantially such as that claimed by Arthur. It 
was admitted that over 295,000 staves were received and 
paid for, but denied that Palmer agreed to pay for 514,000 
other staves, or that he had culled or branded any 
staves belonging to Arthur other than those paid for May 
30, 1884. (Pages 10, 11, 12 and 13.) 

To this answer Arthur replied, and the plaintiff in error 
rejoined to the reply. (Pages 14 and 15.) 

The rejoinder conceded there were other than the 295,- 
000 staves paid for, and contained the averment that the 
plaintiff in error was ‘‘at once to proceed to take up and 
inspect and pay for enough of the staves made to amount 
to the sum the plaintiff then needed by $4,000; and the 
remainder of the staves, if up to the contract, taken later. 
The defendant authorized such an arrangement to be made, 
and it was agreed upon between and by the parties.” 
(Page 17.) : 

It was then averred that Arthur refused to permit the 
remaining staves to be inspected. This matter of avoid- 
ance was denied by a sur-rejoinder. (Page Ig.) 

The issues thus raised, or understood by the parties and 
the circuit court to have been raised, were: 

First. As to the number of stoves in excess of the 
295,000 paid for May 30, 1884, that had been made by or 
for Arthur within the territory specified in the contract de- 
clared on. 

Second. How many of these staves had been culled 
and branded by the plaintiff in error. 

Third. Did the culling and branding amount to an 
acceptance of the staves culled and branded as coming up 
to the contract stipulations, or were the staves to be again 
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inspected before the delivery and acceptance were com- 
plete ? 

The contract not being in writing, of course these were 
questions of fact for the jury. 

These issues excluded the claim of Arthur for pay for 
the 50,000 staves that had not been culled or branded. 

Pending the trial the plaintiff in error filed a supple- 
mental or amended answer, averring that the staves in con- 
test were owned by parties other than Arthur. The 
allegations of this pleading were controverted of record. 
(Page 21.) 

Upon the evidence, and under the rulings of the court, 
none of which are before this court, the jury returned the 
verdict for $6,094. And no motion for a new trial having 
been made, and no further objection interposed, the circuit 
court entered judgment conformably to the finding of the 
jury. If there can be a doubt as to the sufficiency of 
Arthur's petition, there can be none that the defects 
were cured by the pleadings of the plaintiff in error, and 
the verdict of the jury. 


SECOND. 


The only question insisted upon in the court below in 
reference to the pleadings was, the title to the staves could 
not pass from Arthur to the plaintiff in error till they were 
inspected, and upon inspection accepted as coming within 
the contract stipulations. But the contract, as let out by 
Arthur, did not provide for an inspection, other than the 
culling and branding, and in his petition he alleged, that at 
the time of the payment of “$4,000, May 30, 1884, 514,000 
staves, all of which except 50,000 had then been culled 
and branded, were to be paid for November 1, 1884. The 
averments are: 


‘‘And defendant was to pay plaintiff for the staves 


5 


made, and paid plaintiff at the time $4,017.78 for 286,000 
staves, and was to pay plaintiff for the remainder, 514,000 
staves on the 1st of November, 1884.”’ 

* or 2 * x * 2 * X* * 

‘*Plaintiff states that all of said staves had been culled and 
branded by the defendant, except about 50,000, which it 
was the duty of the defendant to have culled and branded.”’ 
(Page 3.) | 

And in his reply, page 14, Arthur averred: ‘‘That prior 
to the 30th of May, 1884, defendant's agents had inspected, 
culled and branded the 800,000 staves mentioned in the 
petition, except about 50,000.’ In his sur-rejoinder (page 
19) Arthur ‘‘denies there was to be any other or further 
inspection of the staves by defendant or his agents after 
they had been once culled and branded.”’ 

It is manifest, from the amount of the verdict, the jury 
did not include the contract price of the 50,000 unbranded 
staves, nor the price of the 13,000 staves, for which the 
defendant in error claimed to have paid Walker, Bingham, 
Conant and Scolf. (Pagé 13.) 

When it is considered that the plaintiff in error did not 
ask a new trial, and made no motion for a judgment non 
obstante veredicto, the conclusion is not difficult that he and 
his counsel so well understood the issues submitted to the 
jury that it did not then occur to them there were dny 
serious defects in the pleadings. 

If, as stated in the third assignment, the circuit court 
erred ‘‘in not adjudging that the plaintiff in error on the 


pleadings was not entitled to a dismissal of the action anda _ 


judgment for his costs,’’ it is strange counsel did nut move 
for judgment on the pleadings either before or after verdict. 

It is respectfully submitted that the pleadings were 
sufficient, and that the proceedings in the circuit court are 
so free from apparent error that the writ of error could only 
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have been sued out for the purposes of delay, and that under 
the rule of this court the defendant in error is entitled to a 


judgment of affirmance, with ten per centum in damages, 


and defendant asks an affirmance with damages. 
WM. LINDSAY, 
Counsel for Defendant tn ktror. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 278. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN 


ERROR, 
Vs. 


LOUIS MANASSE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


INDEX. 
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SPALDING VS. MANASSE. __ 1 


1 Pleas in the circuit court of the United States for the northern 
district of Illinois, held at the United States court rooms in the 
city of Chicago, in the district aforesaid, before the Hon. Henry W. 
Blodgett, district judge of the United States for the nerthern district of 
[llinois, on Thursday the eleventh day of June, in the adjourned May 
term of said court, in the year of our Lord one thousand eight hundred 
and eighty-five, and of our Independence the one hundred and ninth 
year. 


Wma. H. Brapuey, Clerk. 


Louis MANASSE } 
vs. | = : 
JessE SPALDING, COLLECTOR OF CUSTOMS FOR {( * >" ™@ PSHE 
the port and district of Chicago. 


NorRTHERN JDistricr OF ILLINOIS, s*: 

3e it remembered that on the twenty-fourth day of May, 1884, came 
the plaintiff, by his attorney, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of Lllinois, at 


Chicago, in said district, his preecipe for a writ of summons and bond for 


costs in said above-entitled cause, which said precipe and bond are 
respectively in the words and figures following, to wit: 
9 Pix ect pe. 
UNITED STATES OF AMERICA, 
Northern District of illinois, ss: 


U.S. circuit court, north. dist. of Tl., July term, A. D. 1884. 


Louis MANASSE } 
vs, Assumpsit. Damage:, 
JESSE SPALDING, COLLECTOR OF CUSTOMS OF j; $500. 
the port and district of Chicago. J 
The clerk of said court will issue a summons in the above-entitled 
cause to said defendant in a plea of trespass on the case upon promises to 
the damage of said plaintiff in the sum of five hundred dollars, and di- 
rect the same to the marshal of said district to execute and make it return- 
able to the July term of said court, A. D. 1884. 
Percy L. SHUMAN, 
Plaintiff’s Attorney. 


To WituramM H. Brap.ey, Esq., Clert. 
Cuicaco, May 24, 1884. 


(Endorsed :) Filed May 24, 1884. W. H. Bradley, clerk. 
23303 
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o Bond for costs. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, SS° 


Circuit court, July term, A. D. 1884. 


MANASSE 
vs. >In assumpsit. $500. 
SPALDING, COLLECTOR, XC. 


I enter myself security for costs in this cause and promise to pay all 
costs which may accrue to the opposite party in this action, or to any of 
the officers of this court, and in default of payment by the plaintiff of any 
costs ordered or adjudged to be paid by him I hereby agree and stipulate 
that execution may issue against my property for any costs taxed against 
plaintiff. 

Dated this 24th day of May, A. D. 1884. 


Percy L. SHUMAN. 
(Endorsed:) Filed May 24, A. D. 1884. W. H. Bradley, clerk. 


On the same day, to wit, on the twenty-fourth day of May, 1884, there 
issued out of said clerk’s office a writ of summons in said entitled cause, 
which said writ, together with the return of the marshal endorsed thereon, 
is in the words and figures following, to wit: 


Summone, 


Crreurr Court OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


4 The United States of America to the marshal of the northern 
district of Illinois, greeting: 


We command you to summon Jesse Spalding, collector of customs of 
the port and district of Chicago, if found in your district, to be and appear 
before our judges of our circuit court of the United States for the northern 
district of Illinois, on the first day of the next term thereof, to be holden 
at Chicago, in the district aforesaid, on the first Monday of July next, to 
answer unto Louis Manasse of a plea 6f trespass on the case, upen prom- 
ises to his damage, as it is alleged, of five hnndred dollars, and have you 
then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supremes 
Court of the United States of America, at Chicago, aforesaid, this 24th 
day of May, in the year of our Lord one thousand eight hundred and 
eighty-four and of our Independence the 108th vear. 


[SEAL. | W. H. Brapiey, Clerk. 
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Marshal’s return. 


I have served the within writ by reading the same to and within the 
presence and hearing of Jesse Spalding, collector of customs, Chicago, 
Ills., therein named, on the 24 day of May, 1884. | 
A. M. Jones, 

U.S. Marsha. 
5 By 8. C. Hayes, 
Deputy. 
(Endorsed :) Filed May 29th, A. D. 1884. W. H. Bradley, clerk. 


Afterwards, to wit, on the fifth day of June, 1884, came the plaintift, by 
his attorney, and filed in said clerk’s office his declaration in said entitled 
cause, which said declaration is in the words and figures following, to wit : 


Declaration. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


In the United States cireuit court for the northern district of Illincis, to 
the July term, 1884. 


Louis Manasse, plaintiff in this suit (which is a suit arising under the 
revenue laws of the United States, and is brought to recover duties claimed 
by the plaintiff to have been illegally exacted of him and by him paid 
under protest), by Perey L. Shuman, his attorney, complain of Jesse 
Spalding, collector of customs for the port and district of Chicago, de- 
fendant herein, who was summoned, etc., of a plea of trespass on the case 
on promises, ‘ 

For that whereas the said plaintiff heretofore, to wit, on the first day of 

March, in the year of our Lord one thousand eight hundred and 
6 eighty-four, at, to wit, the northern district of Illinois made pay- 

ment to the said defendant, collector as aforesid, of a certain large 
sum of money, to wit, the sum of one hundred and four dollars and fifty- 
five cents, lawiul money of the United States, as duties, under protest and 
in order to obtain possession of certain merchandise imported into the 
United States for him, the said plaintiff, entered for consumption at the 
custom-house at the port of Chicago, in the district aforesaid, under the 
charge and control of the said defendant as such collector ; and the said 
plaintiff avers that said sum of money above specified so paid to the said 
defendant as aforesaid as duties, as aforesaid, was in excess of the amount 
of duties authorized by the laws of the United States to be levied, col- 
lected, and paid upon the merchandise aforesaid, and was by the said de- 
fendant collector illegally demanded and exacted of and from the said 
plaintiff. 

And the said plaintiff avers that within ten days after the ascertain- 
ment and liquidation of the duties upon the merchandise aforesaid, by the 
proper officers of the customs, he, the said plaintiff, being dissatisfied with 
the decisions of the said collector, gave notice in writing to the said de- 
fendant, as collector, setting forth therein distinctly and specifically the 
ground of his, the said plaintiff’s, objections thereto, and that within thirty 
days after date of the said ascertainment and liquidation as aforesaid, 
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the plaintiff appealed to the Secretary of the Treasury of the United 
States. 

7 And the said plaintiff avers that the decision of the said Secre- 
tary of the Treasury has been had on said appeals, and that this 

suit has been brought within ninety days after the decision of the said 

Secretary of the Treasury on such appeals. 

By means whereof and by force of the statutes of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of one hundred and four dollars and _ fifty-five 
cents, lawful money as aforesaid, so illegally demanded of, and under pro- 
test paid by the said plaintiff as ‘aforesaid, and being so liable, the said 
defendant afterwards, to wit, on the day and year, and at the district 
aforesaid, in consideration thereof, undertook, and then and there faith- 
fully promised the said plaintiff well and truly to pay to the said plain- 
tiff the said sum of money when he, the said defendant, should be there- 
unto afterwards requested. 

And whereas also, the said defendant afterwards, to wit, on the same 
day and year, and at the place last aforesaid, became and was indebted 
to the said plaintiff in the further sum of five hundred dollars, like law- 
ful money as aforesaid, for money by the said defendant before that time 
had and received to and for the use of the said plaintiff, and being so in- 
debted the said defendant afterwards, to wit, on the day and year and at 

the district last aforesaid, in consideration thereof, undertook and 
8 then and there faithfully promised the said plaintiff well and truly 

to pay unto the said plaintiff the said sum of money last men- 
tioned whenever the said defendant should be thereunto afterwards re- 
quested. 

Nevertheless the said defendant (although often requested, ete.) has not 


paid the said several sums of money shaubin specified, or any or either of 


them, or any part thereof to the said plaintiff, but to pay the same or any 
part thereof’ to the said plaintiff the said defendant hath hitherto wholly 
neglected and refused, and still does so neglect and refuse, to the damage 
of the said plaintiff in the sum of five hundred dollars, and therefore the 
said plaintiff bring this suit, &e. 
P. L. SHUMAN, 
Plaintiff’s Attorney. 


(Endorsed :) Filed June 5, 1884. W. H. Bradley, clerk. 

Afterwards, to wit, on the seventh day of July, 1884, came the plain- 
tiff by his atrorney and filed in said clerk’s office his plea in said entitled 
‘ause, Which said plea is in the words afd figures following, to wit: 

Plea, 
In the Cireuit Court of the United States of America for the Northern 
District of Illinois, July Term, 1884. 


JESSE SPALDING, COLLEcTOR, &c¢. } 
9 ats, > No. 19023. Assumpit. 
LovIisA MANASSRE. 


And the said Jesse Spalding, defendant, by Richard S. Tuthill (United — 


States attorney for this district), his attorney, comes and defends, ete., and 
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says that he did not undertake or promise in manner and form as the said — 
plaintiff has above thereof complained against him, and of this the said 
defendant puts himself upon the country, ete. 
RicHarpD TUTHILL, 
U.S. Attorney, for defendant. 

(Endorsed :) Filed 7 July, 1884. Wm. H. Bradley, clerk. 

Afterwards, to wit: on the tenth day of March, in the adjourned Mareh 
term of said court, 1885, in the record of the proceedings thereof in said 
entitled cause before Hon. Henry W. Blodgett, district judge, in the follow- 
ing entry, to wit: 


Ord Ts 


Louis MANASSE 
vs, > Assumpit. 
JESSE SPALDING, CoLLecror, «&c. } 


Now come the plaintiff, by P. L. Shuman, esq., his attorney, and the 
defendant by the district attorney, and upon issue joined herein by agree- 
ment they waive the intervention ofa jury and for trial put them- 
10 selves upon the court, and after hearing the evidence the court takes 
this cause under advisement. 
Afterwards, to wit: on the eleventh day of June, 1885, there was filed 
in said clerk’s office the special finding of the court, in said entitled cause,. 
which said special finding is in the words and figures following,to wit : 


Special finding. 
U.S. cireuit court, northern distriet of Illinois. 
’ 


Louis MANASSE \ 
Ux, 


Jesse Spatpinc, Cou’r, &e. } 


The court finds from the proof the facts to be as follows, the goods in 
question were certain anemometers, hygrometers, Rhumkorf coils, aneroid 
barometers, stereopticons, galvanometers, Geissler tubes, Grenat batteries, 
and radiometers. They were entered and claimed as “ philosophical ap- 
paratus and instruments ” dutiable at 35 per cent. ad valorem ; the goods 
were classified by deft. as “ manufactures, articles or wares not specially 
enumerated or provided for in the act of March 3, 1883, composed wholly 
or in part of iron, steel, copper, lead, nickel, pewter, tin, gold, silver, 
platinum or any other metal and whether wholly or partly manufactured,” 
and a duty of 45 per cent. ad valorem assessed thereon ; the goods were 

manufactured articles composed wholly or in part of some of the 
1] metals enumerated in the act quoted. 

The proof shows the instruments involved in this invoice are 
adapted to the purposes of scientific instruction, and are also capable of 
being, to some extent, utilized by those sufficiently educated to apply them 
to certain purposes in the arts. They must therefore be allowed to come 
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under this general Cescription as “ philosophical instruments and appara- 


tus.” 
H. W. BLopGeEtrt, 


Judge. 
(Endorsed :) Filed June 11, 1885. Wm. H. Bradley, clerk. 
12 On the same day, to wit, on the eleventh day of June, in the 
adjourned May term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, Py 


district judge, is the following entry, to wit: 


Judgment. 
Louis MANASSE | 
vs. 
Se is F eae rianee - Assumpsit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR { 
the port and district of Chicago. } 


Now come the parties by their attorneys, and the court having consid- 
ered and being now fully advised upon the matters heretofore submitted, 
herein finds the issue for the plaintiff, and assesses his damages at ninety- 
one dollars and thirty-five cents, with interest and costs. It is thereupon 
considered and adjudged by the court that the plaintiff do have and re- 
cover of the defendant the said sum of ninety-one dollars and thirty-five 
cents, his damages, with interest thereon from the time the same was paid 
to the defendant, together with his costs in this behalf, amounting to 
twenty-three dollars and forty-six cents, and that he have execution there- 

for. 
13 Afterwards, to wit, on the fifteenth day of June, in the adjourned 
May term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: | 


Order. 


Louis MANASSE 
vs, 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. 


: Assumpsit. 


\eccne Pn, _t eees eamenee” 


Now comes the said defendant by the district attorney, and on his mo- 
tion it is certified by the court that there was probable cause for the acts 
done by said defendant, as complained hereifi. 


14 NORTHERN Districr oF ILLINOIS, ss: 

I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of all the 
proceedings had in said court in the cause wherein Louis Manasse is the 
plaintiff, and Jesse Spalding, collector of customs for the port and district 
of Chicago, is the defendant, as the same appear from the files and records 
of said court, now remaining in my custody and control. 
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[n testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this first day of 
March, 1886. 
[SEAL.] . Wa. H. Brapey, 
| Clerk. 


15 UNrreED STATES OF AMERICA, 
of Northern District of Illinois, ss: 


The United States of America, to the judges of the circuit court of the 
United States for the northern district of Illinois, greeting : 


Because in the record and proceedings, as also in the rendition of a 
judgment ina plea which is before you in said circuit court between Louis 
Manasse, plaintiff (gen. number 1923) and Jesse Spalding, collector of 
customs, ete., defendant, in an action of assumpsit, a manifest error hath 
happened, to the great damage of the said Jesse Spalding, collector of 
customs, ete., defendant, as by his complaint appears; and it being fit that 
the error, if any there has been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be given therein, that then, under your seal, dis- 
tinctly and openly, you send the record and proceedings aforesaid, with all 
things concerning .the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington on the 
second Monday of October, A. D. 1886, in the Supreme Court, to be then 
and there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may canse further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 21st day of January, in the year of our 
Lord one thousand eight hundred and eighty-six and of the Inde- 
pendence of the United States the 110th year. 

[SEAL. ] Ws. H. BrapLey, 

Clerk of the U. S. Cireuit Court, Nor. Dist. of Iiinois. 

(Indorsed:) Supreme Court of the United Stetes, Jesse Spalding, col- 
lector of customs, ete., plaintiff in error, vs. Louis Manasse, defendant in 
error. Writ of error. Copy deposited for the defendant in error in the 
clerk’s office U. S., northern district of Illinois, 


16 UNITED STATES OF AMERICA, 
Northern District of Illinois, 8x! 


To Louis Manasse, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October, A. D. 1886, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the northern 
district of Illinois, wherein Jesse Spalding is plaintiff in error, to show 
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-o 

eal ; ; 
cause, If anv there be, why the errors mentioned should not be corrected , 
and speedy justice should not be done to the parties in that behalf. ; 
Witness the Hon. HT. W. Blodgett, dist. judge, presiding in. cirenit ¢ 
COUNT, this Ith day of Marvel. in the vear of our Lord One thousand ( horlt } 


hundred ana elohitv-six, 
I], W, BLOpGETT. j 
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SUPREME COURT OF THE UNITED ST 


OCFOBER TERM, 1888. 
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No. 279. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 


PORT AND DISTRICT OF CHICAGO, 


ERROR, 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR ‘ 


NORTHERN DISTRICT OF ILLINOIS. 


FILED JUNE 8, 1886. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM. 1888. 
No. 279. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN 


ERROR, 
VS. 


LOUIS MANASSE. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 
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1 Pleas in the circuit court of the United States for the northern 
district of Illinois, held at the United States court-rooms in the 
city of Chicago, in the district aforesaid, before the Hon. Henry W. 
Blodgett, district judge of the United States for the northern district 
of Illinois, on Thursday, the eleventh day of June, in the adjourned May 
term of said court, in the year of our Lord one thousand eight hundred 
and eighty-five, and of otir Independence the one hundred and ninth 
year, 


Wm. H. Braptey, C'erk. 


-Louts MANASSE 
Us. . . 
ee | eoceteh Sst - Assumpsit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. 


NORTHERN District oF ILLINOIS, 3s: 

Be it remembered that on the third day of December, 1884, came 
the plaintiff, by his attorney, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of Illinois, at 
Chicago, in said district, his preecipe for a writ of summons and bond for 
costs in said entitled cause, which said preecipe and bond are respectively 
in the words and figures following, to wit: 

2 Precipe. 
UNITED STATES OF AMERICA, 
Northern District of Illinois, ss : 


U. S. circuit court, north. dist. Ill. December term, A. D. 1884. 


Louis MANASSE 


vs. | Assumpsit. Damages, 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR { = $1,000. 
the port and district of Chicago. 


The clerk of said court will issue a summons in the above-entitled 
cause to said defendant in a plea of trespass on the case upon promises to 
the damage of said plaintiff in the sum.of one thousand dollars, and di- 
rect the same to the marshal of said district to execute and make it return- 
able to the December term of said court, A. D. 1884. 

SHUMAN & DEFREES, 
Plaintiff's Attorneys. 


‘ 


To Wm. H. Brab.ey, Esq., 
Clerk. 


CuicaGo, December 3, 1884. 


(Endorsed :) Filed Dec. 3, 1884. Wm. H. Bradley, clerk. 
23302 
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3 Bond for costs. 


Unirep States or AMERICA, 
Northern District of Illinois, ss : 


Circuit court, December term, A. D. 1884. 


Louis MANASSE 
vs. -In assumpsit. 
JESSE SPALDING, COLLECTOR, «Cc. J 


We enter ourselves security for costs in this cause, and promise to pay 
all costs which may accrue to the opposite party in this aetion, or to any 
of the officers of this court, and in default of payment by the plaintiff of 
any costs ordered or adjudged to be paid by them we hereby agree and 
stipulate that execution may issue against our property for any costs taxed 
against them. 

Dated this third day of December, A. D. 1884. 
| SHUMAN & DEFREEs. a § 


(Endorsed :) Tiled Dee. 3d, A. D. 1884. Wm. H. Bradley, clerk. 


On the same day, to wit, on the third day of December, 1884, there 
issued out of said clerk’s office a writ of summons in said entitled cause, 
which said writ, together with the return of the marshal endorsed thereon, 
is in the words and figures following, to wit: 


Summons. 


4 Circuit Court OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


The United States of America to the marshal of the northern district of 
Illinois, greeting : 


We command you .o summon Jesse Spalding, collector of customs for 
the port and district of Chicago, if found in your district, to be and ap- 
pear befure our judges of our circuit court of the United States for the 
northern district of Illinois, on the first day of the next term thereof, to 
be holden at Chicago, in the district aforesaid, on the third Monday of 
December instant, to answer unto Louis Manasse of a plea of trespass on 
the case upon promises to his damage, as it is alleged, of one thousand 
dollars, and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States of America, at Chicago, aforesaid, this third 
day of December, in the year of our Lord one thousand eight hundred 
and eightv-four, and of our Independence the 109th year. 


[SEAL. | W. H. Brap.tey, Clerk. 


ee 


vila J 
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Marshal's return. 


I have served the within writ by reading the same to and within the 
presence and hearing of Jesse Spalding, therein named, on the 3d day of 
December, 1884. 

| A. M. Jones, U. S. Marshal. 

5 By R. D. SHERMAN, 
Deputy. 
(Endorsed :) Filed Dee. 6, A. D. 1884. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the fifth day of December, 1884, came the plaintiff 
by his attorneys, and filed in said clerk’s office his declaration in said en- 
titled cause, which said declaration is in the words and figures following, 
to wit: : 

Declaration. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


In the United States cireuit court for the northern district of Illinois, to 
the December term, 1884. 


Louis Manasse, plaintiff in this suit (which is a suit arising under the 
revenue laws of the United States, and is brought to recover duties claimed 
by the plainciff to have been illegally exacted of them, and by them paid 
under protest), by Shuman & Defrees, his attorneys, complain of Jesse 
Spalding, collector of customs for the port and district of Ghicago, defend- 
ant herein, who was summoned, ete., of a plea of trespass on the case on 
protatses, 

For that whereas the said plaintiff heretofore, to wit, on the first day of 
June, in the year of our Lord one thousand eight hundred and eighty- 

four, at, to wit, the northern district of Illinois, made payment to 
6 the said defendant, collector as aforesaid, of a certain large sum of 

money, to wit, the sum of two hundred and forty-three dollars and 
fifty cents, lawful money of the United States, as duties, under protest and 
in order to obtain possession of certain merchandise imported into the 
United States for him, the said plaintiff, entered for consumption at the 
custom-house at the port of Chicago, in the district aforesaid, under the 
charge and control of the said defendant as such collector. 

And the said plaintiff avers that said sum of money above specified, so 
paid to the said defendant as aforesaid, as duties as aforesaid, was in excess 
of the amount of duties authorized by the laws of the United States to be 
levied, collected, and paid upon the merchandise aforesaid, and was by the 
said defendant, collector, illegally demanded and exacted of and from the 
said plaintiff. 

And the said plaintiff avers that within ten days after the ascertain- 
ment and liquidation of the duties upon the merchandise aforesaid by the 
proper officers of the custoims, he, the said plaintiff, being dissatisfied with 
the decisions of the said collector, gave notice, in writing, to the said de- 
fendant, as collector, setting forth therein, distinctly and specifically, the 
ground of his, the said plaintiff’s, objections thereto, and that within thirty 
days after the date of the said ascertainment and liquidation as aforesaid, 
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the plaintiff appealed to the Secretary of the Treasury of the United 
States. 

7 And the said plaintiff avers that the decision of the said Secre-: 
tary of the Treasury has been had on said appeal, and that suit has 

been brought within ninety days after the decisions of the said Secretary 

of the Treasury on such appeal. 

By means whereof, and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of two hundred and forty-three dollars and fifty 
cents, lawful money as aforesaid, so illegally demanded of and under pro- 
test paid by the said plaintiff as afuresaid ; and being so liable the said 
defendant afterwards, to wit, on the day and year and at the district afore- 
said, in consideration thereof, undertook and then and there faithfully 
promised the said plaintiff well and truly to pay to the said plaintiff the 
said sum of money when he, the said defendant, should be thereunto 
afterwards requested. 

And whereas, also, the said defendant afterwards, to wit, on the same 
day and year and at the place last aforesaid, became and was indebted to 
the said plaintiff in the, further sum of one thousand dollars, like lawful 
money as aforesaid, for money by the said defendact before that time had 
and received to and for the use of the said plaintiff, and being so indebted 
the said defendant afterwards, to wit, on the day and year and at the dis- 

trict last aforesaid, in consideration thereof, undertook and then and 
8 there faithfully promised the said plaintiff well and truly to pay 

unto the said plaintiff the said sum of money last mentioned when- 
ever the said defendant should be thereunto afterwards requested. 

Nevertheless the said defendant (although often requested, etc.) has not 
paid the said several sums of money above specified, or any or either of 
them, or any part thereof, to the said plaintiff, but to pay the same orany 
part thereof to the said plaintiff the said defendant hath hitherto wholly 
neglected and refused, and still does so neglect and refuse, to the damage 
of the said plaintiff in the sum of one thousand dollars and therefore the 
said plaintiff bring suit, &e. 

SHUMAN & DEFREES, 
Plaintiff’s Attorneys. 


(Endorsed :) Filed Dec. 5, 1884. Wm. H. Bradley, clerk. 

9 Afterwards, to wit, on the thirty-first day of December, 1884, 

came the defendant, by his attorney, and filed in said clerk’s office 
his plea in said entitled cause, which said plea is in the words and figures 
following, to wit: ° ‘ 

Plea. 
[In the circuit court of the United States of America for the northern dis- 
trict of Illinois, December term, 1884. 
JESSE SPALDING, COLLECTOR, &c. 
ats, -Assumpsit. No. 19354. 
Louis MANASSE. 


And the said Jesse Spalding, defendant, by Richard 8S. Tuthill (United 
States attorney for this district). his attorney, comes and defends, etc., when, 
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ete., and says that he did not undertake or promise in manner and form as 
the said plaintiff has above thereof complained against him, and of this 
the said defendant puts himself upon the country, ete. 
RicHarp 8S, Tutu, 
U.S. Attorney, for Defendant. 


(Endorsed :) Filed 31 Dec., 1884. Wm. H. Bradley, clerk. 


10 Afterwards, to wit, on the thirteenth day of March, in the ad- 

journed March term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit : 


Order. 


Louis MANASSE, * 
ve. > Assumpsit. 
JESSE SPALDING, COLLECTOR, «c. } 


Now come the plaintiff, by Perey L. Shuman, esq., his attorney, and 
the defendant, by the district attorney, and upon issue joined herein by 
agreement they waive the intervention of a jury, and for trial put them- 
selves upon the court ; and after hearing the evidence and the arguments 
of counsel the court takes this cause under advisement. 


1] Afterwards, to wit, on the eleventh day of June, 1885, there was 

filed in said clerk’s office the special finding of the court in said 
entitled cause, which said special finding is in the words and figures fol- 
lowing, to wit: 


Special finding. 
U.S. cireuit court, northern district of Illinois. 


Louis MANASSE ) 
vs. 
J ESSE Sp ALDING, COL’R, &C. | 


The court finds from the proof the facts to be as follows: The goods in 
question were certain anemometers, hygrometers, Rhumkorf coils, aneroid 
barometers, stereopticons, galvanometers, Geissler tubes, Grenat batteries, 
and radiometers. They were entered and claimed as “ philosophical ap- 
paratus and instruments,” dutiable at 35 % ad valorem ; the goods were 
classified by def’t as “ manufactures, articles or wares not specially é¢nu- 
merated or provided for in the act of March 3, 1883, composed wholly or 
in part of iron, steel, copper, lead, nickel, pewter, tin, gold, silver, plati- 
num, or any other metal, and whether wholly or partly manufactured,” 
and a duty of 45 % ad valorem assessed thereon, the goods were manu- 
factured articles, composed wholly or in part of some of the metals enu- 
merated in the act quoted. 

The proof shows the instruments involved in this invoice are 
12 adapted to the purposes of scientific instruction, and are also ca- 
pable of being, to some extent utilized by those sufficiently edu- 


‘ . = 


6 SPALDING VS. MANASSE. 


eated to apply them to certain purposes in the arts ; they must therefore be 
allowed to come under this general description as “ philosophical instru- 
ments and apparatus.” 
H. W. BLopGett, 
Judge. 


(Endorsed :) Filed June 11, 1885. Ww. H. Brap.ey, clerk. 


13 On the same day, to wit, on the eleventh day of June, in the ad- 

journed May term of said court, 1885, in the reeord of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Judqinent, 


Louis MANASSE q 
ve. 
. - Assumpsit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR | 
the port and district of Chicago. 


Now come the parties by their attorneys, and the court having consid- 
ered and being now fully advised upon the matters heretofore submitted, 
herein finds the issue for the plaintiff, and assesses his damages at three 
hundred and sixteen dollars and ninety cents, with interest and costs. 


It is thereupon considered and adjudged by the court that the plaintitf 


do have and recover of the defendant the said sum of three hundred and 
sixteen dollars and ninety cents, his damages, with interest thereon from 
the time the same was paid to the defendant, together with his costs in this 
behalf expended, amounting to twenty-three dollars and forty-six cents, 
and that he have execution therefor. 
14 Afterwards, to wit, on the fifteenth dav of June, in the adjourned 
May term of said court, 1885, in the record, of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry to wit: 


Order. 
Louts MANASSE ) 
Us. 
fenees é see Sie Per aes » Assumpsit, 
J ESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
port aud district of Chicago. 


Ca 
Now comes the said defendant by the district-attorney, and on his motion 
it iscertified by the court that there was probable cause for the acts done 
by said defendant as complained herein. 


15 NORTHERN District OF ILLINOIS, ss: 


[, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of all the 
proceedings had in said court in the cause wherein Louis Manasse is the ° 
plaintiff, and Jesse Spalding, collector of customs for the port and district 
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of Chicago, is the defendant, as the same appear from the files and ree- 
ords of said court, now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this twenty-sixth day 
of February, 1886. 

[SEAL. |] Wa. H. BRApDLey, 
Clerk. 


16 UNITED STATES OF AMERICA. 
Northern district of Illinois, ss: 


The United States of America to the judges of the circuit court of the 
United States for the northern district of Illinois, greeting: 


Because in the record and proceedings, as also in the rendition of a judg- 
ment in a plea which is before you in said circuit court between Louis 
Manasse, plaintiff (gen. number 19354), and Jesse Spalding, collector of 
customs, &c., defendant, in an action of assumpsit, a manifest error hath 
happened, to the great damage of the said Jesse Spalding, collector of cus- 
toms, Xc., defendant, as by his complaint appears, and it being fit that the 
error, if any there has been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby com- 
manded, if judgment be given therein, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the second 
Monday of October, A. D. 1886, in the Supreme Court, to be then and 
there held, that, the record ard proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the United 
Stares should be done. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 21st day of January, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Independence 
of the United States the 110th year. 

[SEAL. | Ws. H. Brap.ey, 

Clerk of the U.S. Circuit Couri, Nor. Dist. of Illinois. 


(Endorsed:) Supreme Court of the United States. Jesse Spalding, col- 
lector of customs, &e., plaintiff in error, vs. Louis Manasse, defendant in 
error. Writ of error. Copy deposited for the defendant in error in the 
clerk’s office, U. S., northern district of Illinois. 


17 UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


‘To Louis Manasse, greeting : 

You are hereby cited and almonished to be and appear at a Supreme 
Court of the United States to be holden at W: ashington on the second Mon- 
day of October, A. D.18 — , pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the northern 
district of Illinois, wherein Jesse Spalding is plaintiff in error, to show 
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vause, if any there be, why the error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 
Witness the Hon. H. W. Blodgett, dist. judge, presiding in circuit court, 
this 18th day of March, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 
H. W. BrLopcett, 
Judge. 


I hereby accept service of the within citation. 


P. L. SHUMAN, 
Plaintiff’s Attorney. 
Cuicaco, March 22, 1886. 


(Indorsed:) 19354. Supreme Court of the United States. Jesse Spald- 
ing vs. Louis Manasse. Citation to October term, A. D.18 . 

(Indorsement on cover:) No. 278. Jesse Spalding, collector of customs 
for the port and district of Chicago, plaintiff in error, vs. Louis Manasse. 
N. Illinois C. C. U.S. . Filed June 8, 1886. 
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vs. 
Lovurs MANASSE. 


Jesse SPALDING, COL- 
lector, etc., 
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m. A. Maury, 
Assistant Attorney-General. 
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In the Supreme Court of the United States, 


OcToBeR ‘T'erM, 1888. 


JESSE SPALDING, COL- 
lector, ete., 
vs. 
Louis MANASSE. 


SAME. 
a No. 279. 
SAME. 


so 278. 
J 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLI- 
NOIS. 


BRIEF FOR THE PLAINTIFF IN BRROR. 


These are suits against the collector for the 
port and district of Chicago to recover an alleged 
excess of duties exacted by him from the plaintiff 
below on two several importations of ‘‘anemome- 


ters, hygrometers, Rhumkorf coils, aneroid ba- 


1 
22180 
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rometers, stereopticons, galvanometers, Geissler 
tubes, Grenet batteries, and radiometers” (p. 5). 

These goods were entered and claimed as 
‘‘philosophical apparatus and instruments,” du- 
tiable at 35 per cent. ad valorem under Schedule 
N, act March 3, 1883 (22 Stat., 513), but were 
classified by the collector (p. 5) as ‘‘manufact- 
ures, articles, or wares not specially enumerated 
or provided for in this act [March 3, 1883], com- 
posed wholly or in part of iron, steel, copper, 
lead, nickel, pewter, tin, gold, silver, platinum, 
or any other metal, and whether wholly or partly 
manufactured,” and a duty of 45 per cent. was 
assessed on them, and the court finds that “ the 
goods were manufactured articles composed 
wholly or in part of some of the metals enumer- 
ated in the act quoted.” 

The court finds ‘‘that the instruments involved 
in this invoice are adapted to the purposes of 
scientific instruction, and are also capable of 
being to some extent utilized by those sufficiently 
educated to apply them to certain purposes in 


? 


the arts;” and concludes that ‘they must there- 


fore be allowed to come under this general de- 


3: 
scription as ‘philosophical instruments and ap- 
paratus’” (pp. 5, 6). 


Accordingly, judgment went in each case for 
the amount claimed with costs (p. 6). 


ASSIGNMENT OF ERROR. 


It was error to render judgment on the special 
finding for the plaintiff below. 


ARGUMENT. 


The argument which led the learned court 
below to its conclusion gives a scope and com- 
prehensiveness to the terms “ philosophical ap- 
paratus and instruments ”- which we submit it is 
not reasonable to suppose Congress intended 
(See opinion in appendix.) 

When an instrument is adapted to industrial, 
practical purposes it is, we conceive, no longer 
“philosophical,” although as much as ever appli- 
cable to the ends of instruction. 

If the view of the court below is correct, then, 
it would seem, that lightning-rods should be 
classed as “philosophical,” for in their origin 
they were as purely ‘“‘philosophical” and as far 


a 


from industrial as anything could be. They are 
quite as useful now as ever for affording proof 
that lightning and the electric spark are one 
and the same thing, and as we are in the infancy 
of that part of physics that relates to electrical 
phenomena, it is fair to conclude that the time 
is far distant when lightning-rods will cease to 
be of scientific use. 

The same may be said of the Leyden jar, but 
it would seem to be going very far to class it 
now as “philosophical,” seeing that it has gone 
so generally into practical use, preserving, how- 
ever, its value as an instrument for instruction 
in the laws of electricity. 

The safe line of distinction would seem to be 
that when an instrument once appropriated for 
purposes strictly scientific is applied to practical 
uses, it ceases to be scientific or philosophical in 
the sense of the tariff. 

The view taken by the learned court below 
seriously tends to impair the protection to home 
industries, which it was the policy of the tariff to 
afford, by letting in at a lower rate of duty things 
which, if not classed as “philosophical,” might 
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not come in at all or to the same extent as they 
would if so classed. 

But we submit that the learned court was 
egregiously wrong in saying that several of the 
articles entered were ‘ philosophical.” 

In what sense is an anemometer ‘ philosophical” ? 
You might just as well call a steam-gauge or a 
gas-meter philosophical, for the anemometer only 
tells us the velocity of the wind. In short, it 
measures what we knew to exist before the instru- 
ment was ever, thought of and does not illustrate 
a single law of the atmosphere. 

The same may be said of the hHygrometer, 
which enables us to learn no natural law, but 
simply assists us to detect the quantity of moist- 
ure in the atmosphere by giving us the dew- 
point. The hygrometer teaches nothing that a 
glass of ice water does not teach much better. 
But when a person, desiring to occupy a new 
house, wants to find out whether the plastering 
is quite dry he may go with profit to the hy- 
grometer. . 

It was equally inapt to term a galvanometer 
“philosophical.” It is an instrument which is 
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necessary to all persons using or making elec- 
trical instruments; for, like the steam-gauge, it: 
tells how much power is present in the galvanic 
battery. But what philosophical or scientific 
purpose does the galvanometer answer? 

We come now tothe ‘‘ Rhumkorf coils.” These 
coils of wire are used to produce the phenomenon 
of electrical induction, and are used in illustrat- 
ing that phenomenon by teachers of physics, but 
they are also used in every telegraph office, and 
as a necessary part of the apparatus for exploding 
charges in mines, in quarries, in deepening the 
beds of rivers, and elsewhere. ‘To call such an 
appliance ‘‘ philosophical,” really seems going so 
far as giving a similar classification to the siphon, 
which would hardly be dutiable, nowadays, as 
an implement of science. 

The ‘‘Aneroid barometers,” like the Rhumkorf 
coils, have long since ceased to be “‘ philosophical.” 
The learned court below would have found it 
hard to determine that the Davy lamp should be 
ranked as a scientific instrument, and yet it was 


the result of a discovery made by a great scientist 


and is no more in practical use than the aneroid 


icnnentnlianiamiee nein 


Dee OE ai tear on . 


LEO DN DRG ORO i fi 9 ACA RLULIEE LICE LET PDORNRAN RON tate APO A EH 


SA pO REP RTE 5 OE 


7 


barometer. Surely the court would not have 
said that the mariner’s compass is dutiable at 35 
per cent. as a philosophical instrument ? 

‘‘ Stereopticons” do not appear to be of much 
scientific use, and we doubt if one is ever pur- 
chased to be used for a purely philosophical 
purpose. But the instrument is mostly used in 
giving entertainment by throwing magnified pict- 
ures or representations on a screen, or for dis- 
playing advertisements from elevated points in 
the streets of cities, and is hardly “philosophical” 
or ‘“‘scientific.” 

‘‘ Geissler tubes,” however, may be purely sci- 
entific. ‘This appliance is used for getting the 
spectrum of any gas. ‘The tube containing the 
gas is placed in connection with a galvanic bat- 
tery, the sparks from which make the gas incan- 
descent, and the spectroscope does the rest. 
While the spectroscope is used in the mechanic 
arts, such as in making steel by the Bessemer 
process, to detect the presence of gases, we are 
not sure that the Geissler tube is employed for 
this purpose in vtonnection with it. Certainly in 
the manufacture of steel the furnace flames 
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would seem to answer for the purposes of the 


spectroscope. 
‘‘ Grenet batteries” are nothing more than the 


ordinary galvanic battery. If the steam-boiler 
is scientific, then is this species of battery. 

‘‘ Radiometers” are beautiful scientific toys. 
They are thus described in the Encyclopedia 
Britannica (vol. 19, p. 249, 9th ed.) : 


The typical form of the radiometer is a glass bulb, in which 
is hung a delicately poised arrangement of vanes. These, 
usually four in number, are fixed at the extremities of two 
light horizontal cross-rods, which are supported so as to be 
capable of easy rotation about a central vertical axis. The 
vanes or disks are set in vertical — passing though the 
axis, and each has its one side bright and the other blackened. 
For any rotation the motion of each vane is exactly alike— 
that is, either the bright faces all move first, or the dark faces 
do so. If the pressure of the gas inside the bulb is reduced to 
a very low exhaustion, the vanes under the action of light or 
heat will begin to rotate. The mere bringing the radiometer 
out of a dark region into daylight is enough to set up this 
rotation. In ordinary circumstances the dark faces are ap- 
parently repelled, and the vanes move round with their bright 
faces in advance. 


The black surfaces of the vanes absorbing more 
heat and light, and therefore radiating more heat 
than the burnished ones, the resistance of the 
rarified gas inside the bulb to the process of radi- 
ation makes the vanes rotate, just as the resistance 
of the atmosphere gives motion to the rocket. 

This pretty contrivance of Crooke’s to illustrate 
a previously unknown dynamical value in radi- 
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ation is philosophical in the strictest sense, we 
should suppose. 

As already intimated, the tariff, in cases of 
doubt as to classification, should be interpreted 
in subordination to the principle of protection to 
home industry that pervades it. Otherwise, to 
take this case for illustration, our markets will be 
flooded with all sorts of mechanical contrivances, 
introduced under the pretense of being valuable 
for scientific instruction, thus crippling to some 
extent domestic manufactures that were intended 
to be protected. It is respectfully submitted 
that to adopt the views of the court below would 
seem to be an abuse of the liberality and indul- 
gence of Congress towards the cause of educa- 
tion. 

We ask that the judgment may be reversed. 

Wm. A. Maory, 
Assistant Attorney-General. 
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APPENDIX. 


MANASSE v. SPALDING. 


(Circuit Court, N. D. Illinois. May 26, 1885.) 


1. CusToM DuTIrs—PHILOSOPHLCAL INSTRUMENTS. 
Anemometers, hygrometers, Ruhmkorf coils, barometers, 
stereopticons, galvanometers, Geissler tubes, Grenat batteries, 
radiometers, held to be dutiable, as ‘‘ philosophical apparatus 
and instruments,” at the rate of 35 per cent. ad valorem. 


2. SURVEYORS’ COMPASSES. 
Held to be dutiable at 45 per cent. ad ralorem. 


At Law. 
Percy L. Shuman and Jo. H. Defrees, jr., for plaintiff. 
Chester M. Dawes, Asst. U. S. Atty., for defendant. 
BLODGETT, J. (orally). In November and December, 
1883, the plaintiff imported several invoices of anemome- 
ters, hygrometers, Ruhmkorf coils, barometers, stereop- 
ticons, galvanometers, Geissler tubes, Grenat batteries, 
radiometers, and surveyors’ compasses, and a duty of 45 
per cent. ad valorem was assessed on them, under the last 
clause of Schedule C of the tariff act of March 3, 1883, 
which reads as follows (Heyl, pt. 2, p. 13, el. 216): 

Manufactures, articles, or wares, not specially enumerated or 
provided for in this act, composed wholly or in part of iron, steel, 
copper, lead, nickel, pewter, tin, zinc, gold, silver, platinum, or 
any other metal, and whether partly or wholly manufactured, 45 
per cent. ad valorem. 

The plaintiff insisted that these goods were only sub- 
ject to a duty of 35 per cent. ad valorem under Schedule 
N of the same act (Heyl, pt. 2, p. 31, cl. 475), as ** philo- 
sophical apparatus and instruments,” and the only ques- 
tion in the case is, what is meant by the term ‘ philo- 
sophical apparatus and instruments” as here used. The 
testimony in the case shows that goods of this kind are 
11 
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sold mainly to schools and institutions of learning, and 
to persons engaged in scientific pursuits and observa- 
tions. When an instrument or apparatus involves the 
illustration of some principle of natural philosophy or 
natural science, it‘may be properly termed, I think, “a 
philosophical instrument,” within the meaning of this 
clause. But itis insisted that instruments of this charac. 
ter have now goue into such general use in the arts and 
in business that they have become mere implements or 
tools of trade. While I must admit there is some force 
in the argument, yet I do not see where the line can be 
safely drawn in the application of this rule. The barom- 
eter, for instance, is an instrument devised for the pur- 
pose of indicating the weight or pressure of the atmos- 
phere, and acts wholly in obedience to certain natural 
laws, and illustrates such laws; but it has come into 
very general use, and is no longer an instrument used 
only for illustrating the principles of natural science. 
It is used as a “ weather-glass” by many people who are 
not engaged in scientific pursuits or scientific instruc- 
tion, who are only interested in its indications for the 
purpose of forecasting the weather, or to gratify their 
curiosity. The same may be said of the thermometer 
and hygrometer; but still these instruments are part of 
the apparatus used for instruction and information in 
various ways in relation to scientific subjects, and the 
universality of their use does not detract from their 
character as philosophical instruments. If thermom- 
eters and hygrometers are so constructed as to be ob- | 
viously intended for use only in some special branch of 
business or trade, as in that of brewing and distilling, 
for instance, they might then be deemed implements of 
trade for that purpose; or the thermometer used by the 
physician for determining the temperature of the pa- 
tient might be held to be an implement of his calling 
or profession, because it is peculiarly adapted to that 
purpose, and, perhaps, to none other. But the instru- 
ments involved in-this invoice are adapted, as the proof 
shows, to the purposes of scientific instruction, and are 
also capable of being, to some extent, utilized by those 
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sufficiently educated to apply them to certain purposes 
in the arts. They must, therefore, be allowed, as it 
seems to me, to come under this general description as 
‘‘ philosophical instruments and apparatus,” and are 
only subject to a duty of 35 per cent. ad valorem. Sur- 
veyors’ compasses, which are also included in this in- 
voice, it seems to me are more properly described as 
‘‘ mathematical instruments,” and not as “ philosophical 
instruments.” Asurveyor’s compass is something more 
than a mere needle which indicates the direction of the 
magnetic meridian. It isa combination of sights, levels, 
graduated ares, etc., with the needle, for certain specific 
purposes, like that of running lines, adjusting bound- 
aries, etc.; and as such they seem to me to be more 
accurately described as mathematical instruments or 
implements of trade. 

The finding will therefore be for the plaintiff as to all 
these goods except the surveyors’ compasses. 


-) 
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IN THe 


Supreme Court of the Anited States. 


OCTOBER TERM, 1888. 


No. 278. 


JESSE SPALDING, CoLLecTor oF CUSTOMS FOR THE PORT 


AND District or CHICAGO, PLAINTIFF IN ERROR, 
v8. 


LOUIS MANASSE, DEFENDANT IN ERROR. 


SAME vs. SAME.—No. 279. 


> 


BRIEF OF DEPENDANT IN ERROR. 


BRIEF OF ARGUMENT. 


The defendant in error imported, at the port of Chicago, 
on or about the first of March, 1884, a quantity of Rhum- 
korf coils, Aneroid barometers, stereopticons, galvanometers, 
Geissler: tubes, Grenat batteries, and radiometers, which he 
claimed were dutiable at the rate of 35 per centum ad yal- 
orem as “ philosophical apparatus and instruments,” under 
the provision of paragraph 475 of the tariff act of March 3, 
1883 (Heyl’s Tariff). The collector of customs (plaintiff in 


2 


error) classified the goods in question as dutiable at the rate 
of 45 per centum ad valorem, under the provision of para- 
graph 216 (Schedule “C”) of the act of March 3, 18838, for— 


“ Manufactures, articles, or wares, not specially enumerated 
or provided for in this act, composed wholly or in part of iron, 
steel, copper, lead, nickel, pewter, tin, zinc, gold, silver, 
platinum, or any other metal, and whether partly or wholly 
manufactured, forty-five per centum ad valorem.” 


Defendant in error paid the rate and amount of duties 
assessed by the collector in order to obtain possession of the 
goods, and within ten days after the ascertainment and liqui- 
dation of the duties by the collector filed with the collector 
a protest in writing, as required by law, setting forth specifi- 
cally the grounds of his objection to the rate and amount 
of duties assessed and liquidated by the collector, and within 
thirty days after the date of the liquidation appealed there- 
from to the Secretary of the Treasury. The decision of the 
Secretary was had upon the appeal sustaining the action of 
the collector, and within ninety days thereafter the defend- 
ant in error brought suit to recover from the plaintiff in 
error the excess of duties, being the difference between 35 
per centum and 45 per centum ad valorem, amounting -to 
ninety-one dollars and thirty-five cents, with interest thereon 
from the date of such wrongful payment. 

A trial was had in the circuit court before Blodgett, judge, 
without a jury, and a special finding was rendered (Record, 
page 5) to the effect that “ the proof shows the instruments 
involved in this invoice are adapted to the purposes of 
scientific instruction, and are also capable of being, to some 
extent, utilized by those sufficiently educated to apply them 
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to certain purposes in the arts. They must, therefore, be 
allowed to come under this general description as ‘philo- 
sophical instruments and apparatus.’” 

There was also a general finding of the issues for the 
plaintiff, and judgment was rendered for the sum claimed 
in the plaintiff’s declaration, namely, ninety-one dollars and 
thirty-five cents, with interest and costs. (Record, page 6.) 

The court has made a special finding—a statement of the 
ultimate facts on which the law must determine the rights 
of the parties. The parties are concluded as to the facts 
found. (Norris vs. Jackson, 9 Wall., 125.) 

The only question, then, is whether the facts as found re- 
require a judgment for plaintiff or defendant. 

The court, having found that the goods in question are 
“ philosophical instruments and apparatus,” as claimed by 
the defendant in error, it would seem to be obligatory upon 
the court to render a judgment in favor of the plaintiff, as 
the rate of duty upon “ philosophical instruments and appa- 
ratus ” is 35 per centum, regardless of the material of which 
they may be composed. 

The special finding states that the goods were claimed as 
“ philosophical apparatus and instruments,” dutiable at 35 
per centum ad valorem (Rec., page 5). This claim is sus- 
tained by the court’s finding, and the defendant in error is 
unable to discover any error therein, or in the judgment ren- 
dered thereon. 

The learned counsel for fhe Government call attention to 
the opinion of the learned circuit judge. We are satisfied 
that, from the standpoint of the case as presented in the 
court below, the grounds of the court’s opinion are in all 
respects a proper basis for the conclusions arrived at. 
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1. “ The testimony in the case shows that goods of this 
kind are sold mainly to schools and institutions of learning 
and to persons engaged in scientific pursuits and observa- 
tions.” 

2. “These instruments are part of the apparatus used for 
instruction and information in various ways 1n relation to 
scientific subjects, and the universality of their use does not 
detract from their character as philosophical instraments.” 

3. “ But the instruments involved in this invoice are 
adapted, as the proof shows, to the purposes of scientific in- 
struction, and are also capable of being to some extent 
utilized by those sufficiently educated to apply them to cer- 
tain purposes in the arts.” 

The arguments of counsel representing the Government 
were pressed upon and carefully considered by the court, 
and the distinctions drawn, as shown by the fact that sur- 
veyor’s compasses were distinguished from the philosophical 
instruments in the case, and held not to be subject to the 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888... 


No. 280. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN 
ERROR, 


Vs. 
JOSEPH VANACKER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
| NORTHERN DISTRICT OF ILLINOIS. 
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SPALDING VS. VANACKER. _ H 


] Pleas in the circuit court of the United States for the northern 

district of Illinois, held at the United States court rooms in the 

city of Chicago, in the district aforesaid, before the Hon. Henry W. 

Blodgett, district judge of the United States for the northern district 

of Illinois, on Monday, the first day of June, in the adjourned May 

term of said court, in the year of our Lord one thousand eight hun- 

dred and eighty-five, and of our Independence the one hundred and 
ninth year. 

Wm. H. BRADLEY, 
Clerk. 


JOSEPH VANACKER ) 
ia 
Us, t 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. 


- Assumpsit. 


NORTHERN District oF ILLINOIS, ss: 

Be it remembered that on the fourteenth day of February, 1884, came 
the plaintiff, by his attorneys, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of Illinois at 
Chicago, in said district, his preecipe for a writ of summons and a bond 
for costs in said above-entitled cause, which said precipe and bond are 
respectively in the words and figures following, to wit: 

2 Preecipe. 
UNITED STATES OF AMERICA, 
Northern Dist. of Illinois, ss: 


United States cirenit court N. Dist. of Illinois, March term, A. D. 1884 


JOSEPH VANACKER ) Pa 
| Assumpsit. Damages 


$500. 


vs, 
JESSE SPALDING, COLLECTOR OF CUSTOMS, &o. | 


The clerk, of said court will issue a summons in the above-entitled 
cause to said defendant in a plea of trespass on the case upon promises, to 
the damage of said plaintiff in the sum of five hundred dollars, and direct 
the same to the marshal of the said district to execute, and make it return- 
able to the March term of said court, A. D. 1884. 

Storck & SHUMAN, 
Plaintiff’s Attorneys. 
To Wm. H. Bran ey, Esq., Clerk. 


Cuicaao, February 14, 1884. 


(Endorsed :) Filed Feb’y 14, 1884. Wm. H. Bradley, clerk. 
23304——1 
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3 Bond. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss : 


Circuit court, March term, A. D. 1884. 


VANACKER 
ns, >In assumpsit. Damages $500. 
SPALDING, COLLECTOR, c. } 


We enter ourselves security for costs in this cause, and promise to pay 
all costs which may accrue to the opposite party in this action or to any 
of the officers of this court; and in default of payment by the plaintiff of 
any costs ordered or adjudged to be paid by him we hereby agree and 
stipulate that execution may issue against our property for any costs taxed 
against him. 

Dated this 14th day of February, A. D. 1884. 

Storck & SHUMAN, 
PUff?’s Attys. 


(Endorsed :) Filed Feby. 14th, A. D. 1884. Wm. H. Bradley, clerk. 


On the same day to wit, on the fourteenth day of February, 1884, 
there issued out of said clerk’s office a writ of summons in said entitled 
cause, which said writ, together with the return of the marshal endorsed 
thereon, is in the words and figures following, to wit: 


4 Summons. 


Circuit CouRT OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


The United States of America to the marshal of the northern district of 
Illinois, greeting : 


We command you to summon Jesse Spalding, collector of customs, ete., 
if found in your district, to be and appear before our judges of our circuit 
court of the United States for the northern district of I]linois, on the first 
day of the next terra thereof, to be holden at Chicago, in the district afore- 
said, on the first Monday of March next, toanswer unto Joseph Vanacker 
of a plea of trespass on the case upon promises, to his damage, as he alleges, 
of five hundred dollars, and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 14th 
day of February, in the year of our Lord one thousand eight hundred and 
eightv-four, and of our Independence the 108th year. 

(SEAL. | Wm. H. Brap.ey, 
Clerk. 
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Moarshal’s return. 


I have served the within writ personally upon the within named Jesse 
Spalding, collector, &e., by delivering to him-a true copy thereof 
5 this 14 day of February, A. D. 1884. 
A. M. JONEs, 
U. S. Marshal, 
By 8. C. Hayes, 
Deputy. 


(Endorsed :) Filed Mch. 3d, A. D. 1884. W. H. Bradley, clerk. 


Afterwards, to wit,on the first day of March, 1884, came the plaint- 
iff, by his attorneys, and filed in said clerk’s office his declaration in said 
entitled cause, which said declaration is in the words and figures follow- 
ing, to wit: 


Declaration. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss : 


In the United States circuit court for the northern district of Illinois, to 
the March term, 1884. 


Joseph Vanacker, plaintiff in this suit (which is a suit arising under 
the revenue laws of the United States, and is brought to recover duties 
claimed by the plaintiff to have been illegally exacted of him, and by him 
paid under protest), by Storck & Shuman, his attorneys, complain of Jesse 
Spalding, collector of customs for the port and district of Chicago, de- 
fendant herein, who was summoned, ete., of a plea of trespass on the case 

on promises, 
6 For that whereas the said plaintiff heretofore, to wit, on the 
twenty-second day of May, in the year of our Lord one thousand 
eight hundred and eighty-three at, to wit, the northern district of 
Illinois, made payment to the said defendant, collector, as aforesaid, of 
a certain large sum of money, to wit, the sum of fifty-three dollars and 
cents, lawful money of the United States, as duties, under protest, 
and in order to obtain possession of certain rubber bags, adoro = im- 
ported into the United States for him, the said plaintiff, entered for con- 
sumption at the custom-house at the port of Chicago, in the district afore- 
said, under the charge and control of the said defendant as such collector ; 
and the said plaintiff avers that said sum of money above specified, so 
paid to the said defendant as aforesaid, as duties as aforesaid, was in ex- 
cess of the amount of duties authorized by the laws of the United States 
to be levied, collected, and paid upon the merchandise aforesaid, and was 
by the said defendant collector illegally demanded and exacted of and 
from the said plaintiff. 

And the said plaintiff avers that within ten days after the ascertain- 
ment and liquidation of the duties upon the merchandise aforesaid, by the 
proper officers of the customs, he, the said plaintiff, being dissatisfied with 
the decision of the said collector, gave notice in writing to the said de- 
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fendant, as collector, setting forth therein, distinctly and specific- 
7 ally, the ground of his, the said plaintiff’s, objection thereto, and that 

within thirty days after the date of the ascertainment and liquida- 
tion as aforesaid, plaintiff appealed to the Secretary of the Treasury of the 
United States. And the said plaintiff avers that the decision of the said 
Secretary of the Treasury has been had on said appeal, and that this suit 
has been brought within ninety days after the decision of the said Secre- 
tary of the Treasury on such appeal. 

By means whereof and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of fifty-three dollars and cents, lawful 
money as aforesaid, so illegally demanded of, and under protest paid by, 
the said plaintiff as aforesaid, and being so liable, the said defendant at 
terwards, to wit, on the day and year, and at the district aforesaid, in 
consideration thereof, undertook, and then and there faithfully promised 
the said plaintiff, well and truly to pay to the said plaintiff the said sum 
of money when lhe, the said defendant, should be thereunto afterwards 
requested. 

And whereas also the said plaintiff afterwards, to wit, on the eight- 
eenth day of June, A. D. 1883, at, to wit, the port and district aforesaid, 
made payment to the said defendant collector as aforesaid, of a certain 
other large sum of money, to wit, the sum of fifty-eight dollars and 

cents, lawful money of the United St: ites, as duties, under protest, 
8 and in order to obtain possession of certain other rubber bs igs, mer- 

chandise imported into the United States for him, the said plaintiff, 
entered for consumption at the custom-house at the port of C hicago, in the 
district aforesaid, under the charge and control of the said de fendent as 
such collector ; and the said plaintiff avers that said sum of money above 
specified, so paid to the said defendant as aforesaid, as duties as afore- 
said, was in excess of the amount of duties authorized by the laws of the 
United States to be levied, collected, and paid upon the merchandise afore- 
said, and was by the said defendant collector illegally demanded and 
exacted of and from the said plaintiff. 

And the said plaintiff avers that within ten days after the ascertainment 
and liquidation of the duties upon the merchandise aforesaid, by the proper 
officers of the customs he, the said plaintiff, being dissatisfied with the de- 
cision of the said collector, gave notice in writing to the said defendant, 
as collector, setting forth therein, distinetly and specifically, the ground of 
his, the said plaintiff's s, objection thereto, and that within thirty days after 
the date of the said ascertainment,and liquidation as aforesaid, the plaintiff 
appealed to the Secretary of the Treasury of the United States. 

And the said plaintiff avers that the decision of the said Secretary of the 

Treasury has been had on said appeal, and that this suit has been 
9 brought within ninety days after the decision of the said Secretary 
of the Treasury on such appeal. 

By means whereof and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of fifty-eight dollars and cents, lawful 
money as aforesaid, so illegally demanded of, and under protest paid by, the 
said plaintiff as aforesaid,aud being so liable, the said defendant after- 
wards, to wit, on the day and year and at the district aforesaid, in con- 
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sideration thereof, undertook, and then and there faithfully promised the 
said plaintiff, well and truly to pay to the said plaintiff the said sum of 
money when he, the said defendant, shonld be thereunto afterwards re- 
quested. 

And whereas also the said plaintiff afterwards,to wit, on the seventh 
day of August, A. D. 1883, at, to wit, the port and district aforesaid, made 
payment to the said defendant collector as aforesaid, of a certain other 
large sum of money, to wit, the sum of thirty-two dollars and seventy 
cents, lawful money of the United States, as duties, under protest, and in 
order to obtain possession of certain’ other rubber bags, merchandise im- 
ported into the United States for him, the said plaintiff, entered for eon- 
sumption at the custom-house at the port of Chicago, in the district afore- 

said, under the charge and control of the said defendant as such 
10 collector, and the said plaintiff avers that said sum of money above 

specified, so paid to the said defendant as aforesaid, as duties as 
aforesaid, was in excess of the amount of duties authorized by the laws 
of the United States to be levied, collected, and paid upon the merchan- 
dise aforesaid, and was by the said defendant collector illegally demanded 
and exacted of and from the said plaintiff. 

And the said plaintiff avers that within ten days after the ascertainmen 
and liquidation of the duties upon the merchandise aforesaid by the 
proper officers of the customs he, the said plaintiff, being dissatisfied with 
the decision of the said collector, gave notice in writing to the said de- 
fendant, as collector, setting forth ‘there in, distinetly and specifically, the 
ground of his, the said plaintiff's, objection thereto, and that within thirty 
days after the date of the said ascertainment and liquidation as aforesaid, 
the plaintiff appealed to the Secretary of the Treasury of the United 
States. 

And the said plaintiff avers that the decision of the said Secretary of the 
Treasury has been had on said appeal, and that this suit has been brought 
within ninety days after the decision ef the said Secretary of the Treasury 
cn such appeal. 

By means wher.of, and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of thirty-two dollars and seventy cents, lawful 

money as aforesaid, so illegally demanded of, and under protest 
1] paid by, the said plaintiff, as aforesaid,*and being so liable, the said 

defendant afterwa rds, to wit? On the ‘day ‘and year and at the dis- 
trict aforesaid, in consitleration thereof undertook, and then and there faith- 
fully pr mised the said plaintiff, well and truly to pay to the said plaintiff 
the said sum of money when he, the said defendant, should be thereunto 
afterwards requested. 

And whereas also the said plaintiff afterwards, to wit, on the twenty- 
ninth day of September, A. D. 1883, at, to wit, the port and district afore- 
said, made payment to the said defendant, collector as aforesaid, of a cer- 
tain other sum of money, to wit, the sum of thirty-two dollars and seve nty 
cents, lawful money of the United States, as duties, under protest and in 
order to obtain possession of certain other rubber bags, merchandise im- 
ported into the United States for him, the said plaintiff, entered for con- 
sumption at the custom-house at the port of Chicago, in the district afore- 
said, under the charge and control of the said defendant as such collector ; 
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and the said plaintiff avers that said sum of money above specified so paid 
to the said defendant as aforesaid,’as duties as aforesaid, was in excess of 
the amount of duties authorized by the laws of the United States to be 
levied, collected, and paid upon the merchandise aforesaid, and was by the 
said defendant collector illegally demanded and exacted of and from the 
said plaintiff. 
12 And the said plaintiff avers that within ten days after the ascer- 
tainment and liquidation of the duties upon the merchandise afore- 
said by the proper officers of the customs he, the said plaintiff, being dis- 
satisfied with the decision of the said collector, gave notice in writing to the 
said defendant, as collector, setting forth therein, distinctly and specifically, 
the ground of his, the said plaintiff’s, objection thereto, and that within 
thirty days after the date of the said ascertainment and liquidation as 
aforesaid, the plaintiff appealed to the Secretary of the Treasury of the 
United States. ) 

And the said plaintiff avers that the decision of the said Secretary of 
the Treasury has been had on said appeal, and that this suit has been 
brought within ninety days after the decision of the said Secretary of the 
Treasury on such appeal. By means whereof and by force of the statute 
of the United States in such case made and provided, the said defendant 
became liable to pay to the said plaintiff the sum of thirty-two dollars and 
seventy cents, lawful money as aforsaid, so illlegally de:x.anded of, and 
under protest paid by, the said plaintiff as aforesaid, and being so liable, 
the said defendant afterwards, to wit, on the day and year and at the dis- 
trict aforesaid, in consideration thereof, undertook, and then and there faith- 
fully promised the said plaintiff, well and truly to pay to the said plaintiff 
the said sum of muney when he, the said defendant, should be thereunto 

afterwards requested. 
13 And whereas also, the said defendant afterwards, to wit, on the 

same day and year, and at the place last aforesaid, became and was 
indebted to the said plaintiff in the further sum of five hundred dollars, 
like lawful money as aforesaid, for money by the said defendant before 
that time had and received to and for the use of the said plaintiff; and 
being so indebted the said defendant afterwards, to wit, on the day and 
year and at the district last aforesaid, in consideration thereof, undertook, 
and then and there faithfully promised the said plaintiff, well and truly to 
pay unto the said plaintiff the said sum of money last mentioned, when- 
ever the said defendant should be thereunto afterwards requested. 

Nevertheless, the said defendant (although often requested, ete.,) has not 
paid the said several sums of money above sfecified, ur any or either of 
them, or any part thereof, to the said plaintiff; but to pay the same or any 
part thereof to the said plaintiff the said defendant hath hitherto wholly 
neglected and refused, and still does so neglect and refuse, to the damage 
of the said plaintiff in the sum of five hundred dollars, and therefor the 
said plaintiff brings his suit, Xe. 

Storck & SHUMAN, 
Plaintiff's Attorneys. 


(Endorsed:) Filed Mar. 1, 1884. Wm. H. Bradley, clerk. 


14 Afterwards, to wit, on the fifth day of March, 1884, came the 
defendant, by his attorney, and filed in said clerk’s office his plea 


eee 
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in said entitled cause, which said plea is in the words and figures follow- 
ing, to wit : 


Plea. 


In the cireuit court of the United States of America for the northern dis- 
trict of Illinois, March term, 1884. 


JESSE SPALDING, COLLECTOR, ETC., 
ats, >No. 18877. Assumpsit. 


JOSEPH VANACKER. 


And the said Jesse Spalding, defendant, by Richard 8. Tuthill (United 
States attorney for this district), his attorney, comes and defends, ete., 
when, etc., and says that he did not undertake or promise in manner and 
form, as the said plaintiff has above thereof pb se against him, and 
of this the said defendant puts himself upon the country, ete. 

RicHARD TUTHILL, 
LU’. S. attorney, for Defendant. 


(Endorsed:) Filed March 5th, 1884. Wm. H. Bradley, clerk. 


15 Afterwards, to wit, on the ninth day of March, in the adjourned 

March term, 1885, in the record of the proceedings thereof in said 
entitled cause, before Hon. Henry W. Blodgett, district judge, is the fol- 
lowing entry, to-wit: 


Order. 


JOSEPH V ANACKER 


ng Assumpsit. 


JESSE SPALDING, COLLECTOR, &c. } 


Now come the plaintiff, by his attorneys, and the defendant, by the 
district attorney, and upon issue joined herein, by agreement they waive 
the intervention of a jury and for trial put themselves upon the court, 
and afier hearing the evidence the court takes this cause under advise- 
ment. 

16 Afterwards, to wit, on the first day of June, 1885, there was 

filed in said clerk’s office the special finding of the court in said 
entitled cause, which said special finding is in the words and figures fol- 
lowing, to wit: 


Special finding. 
In the circuit court of the United States, northern district of Illinois. 


V ANACKER ) 
iS 


SPALDING, COLL’R, &c. } 


The court finds from the proof the facts in this case to be as follows: 
That the goods in question were small india-rubber bags or pouches in- 
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tended for inflation with gas, in order to make a small balloon to be used 
as a child’s plaything. 

The goods are not toys in the form in which they are imported. 

The pouches were complete, and nothing is done to make the balloon 
except to inflate and secure the same. 

The goods were entered and claimed as articles composed of india-rub- 
ber, not specially enumerated or provided for, dutiable at 25 per cent. ad 
valorem ; they were classified by the appraiser as toys, and duty assessed 
thereon at 35 per cent. ad valorem. 

H. W. BrLopcerrt, 
Judge. 


(Endorsed :) Filed June 1, 1885. Wm. H. Bradley, clerk. 


17 On the same day, to wit, on the first day of June, in the ad- 

journed May term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Judgment. 
JOSFPH VANACKER } 
vs. - ' 
—- wind aes eee . p «ssumpsit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS { 


for the port and district of Chicago. J 


Now come the parties, by their attorneys, and the court having con- 
sidered and being now fully advised upon the matters heretofore submit - 
ted herein, finds the issue for the plaintiff and assesses his damages at one 
hundred and twenty-three dollars and forty cents, with interest thereon 
from the time the same was paid to the defendant, and costs. 

It is thereupon considered and adjudged by the court that the plaintiff 
do have and recover of the defendant the said sum of one hundred and 
twenty-three dollars and forty cents, his damages, with interest thereon 
from the time the same was paid to the defendant, together with his costs 
in this behalf, amounting to twenty-four dollars and ninety-six cents, and 
that he have execution therefor. 


18 Afterwards, to wit, on the fifteenth day of June, in the ad- 
journed May term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit : 
a 


Orde. 
JOSEPH VANACKER ) 
vs. 


JESSE SPALDING, COLLECTOR } Assumpsit. 
of customs for the port and dis- | 
trict of Chicago. 


Now comes the said defendant, by the district attorney, and on his 
motion it is certified by the court that there was probable cause for the 
acts done by said defendant as complained herein. 
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19 NORTHERN District OF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 

States for said northern district of Illinois, do hereby certify the above and 

foregoing to be a true and correct transcript of the record of all the pro- 

ceedings had in said court in the cause wherein Joseph Vanacker is the 

plaintiff and Jesse Spalding, collector of customs for the port and district 

of Chicago, is the defendant, as the same appear from the files and records 
of said court now remaining in my custody and control. 

[n testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this eleventh day of 
March, 1886. 

(SEAL. ] Wa. H. BRADLEY, 

Clerk. 


20 Untrep STATES OF AMERICA, 
Northern District of Illinois, ss. 


The United States of America, to the judges of the circuit court of the 
United States, for the northern district of Illinois, greeting : 


Because. in the record and proceedings as also in the rendition of a 
judgment ina plea which is before you in said circuit court between 
Joseph Vanacker, plaintiff (gen. number 18877), and Jesse Spalding, 
collector of customs, &c., defendant, in an action of assumpsit, a manifest 
error hath happened, to the great damage of the said Jesse Spalding, col- 
lector of customs, defendant, as by his complaint appears, and it being fit 
that the error, if any there has been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this behalf, you are 
hereby commanded, if judgment be given therein, that then, under your 

seal, distinctly and openly, you send the record and proceedings aforesaid 
with all things concerning ‘the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at W ashington 
on the second Monday of October, A. D. 1886, in the Supreme Court to 
be then and there held; that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the law and custom of 
the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 21st day of January, in the year of our 
Lord one thousand eight hundred and eighty-six and the Independence of 
the United States the 110th year. 

[SEAL. | Wma. H. BRapLey, 

Clerk of the U. S. Cireuit Court, Nor. Dist. of Illinois. 


(Indorsed :) Supreme Court of the United States. Jesse Spalding, col- 
lector of customs, &c,, plaintiff in error, vs. Joseph Vanacker, defendant 
in error. Writ of error. Copy deposited for the defendant in error in 
the clerk’s office U. S., northern district of Illinois. 
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2 | UNITED STATES OF AMERICA, 
North Vil District of [lhinois. NS ¢ 


To Joseph Vana ker, ereeting ; 

You are hereby cited and admonish d to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October, A. D. 1886, pursuant to a writ of error filed in the 
clerk’s oftice of the eireuit court of the United States for the northern dis- 
trict ot [llinois, \\ herein Jesse Spalding Is plamtift in error, to show cause, 
if any there be, why the errors mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Hon. H. W. Blodgett, dist. judge, presiding in cireuit 
court, this IXth day ot Mareh, 1) the vear oft our Lord One thousand eight 
hundred and eighty-six. 


Hl. W. BLopcGerr. 


I hereby a © ‘pt Service ot the within eitation. 
Pr. L. SHUMAN. 
Plaintiff’ s Attorney. 


CHICAGO, Mar ‘ji ye LAS. 


(IT ndorsed :) ISSc4. Supre me Court of the lL nited States, Jesse Spald- 
ing VS. Joseph Vanacker. Citation to | letober term, A. 1). 1886. 


(Indorsement Oh cover: No, 280. Jesse Spalding, collector of cus- 
toms for the port and district of Chicago, plaintiff in error, vs. Joseph 
Vanacker. N. Illinois C. C. U.S. Filed June 8, 1886. 


TRANSCRIPT OF RECORD. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1888. 
No. 281. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN — 
ERROR, : s 


V5. 


JOSEPH VANACKER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


: FILED JUNE 8&8, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1888. 


No. 281. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN 
ERROR, 

V8. 


JOSEPH VANACKER. 


a 


IN ERROR TO THE CIRCUIT COURT OP THE UNITED STATES FOR THE 
' NORTHERN DISTRICT OF ILLINOIS. 
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] Pleas in the circuit court of the United States for the northern 

district of Illinois, held at the United States court rooms in the 

city of Chicago, in the district aforesaid, before the Hon. Henry W. 

Blodgett, district judge of the United States for the northern district 

of Illinois, on Monday, the first day of June, in the adjourned May 

term of said court, in the year of our Lord one thousand eight hun- 

dred and eighty-five, and of our Independence the one hundred and 
ninth year. 

Ws. H. BrapLey, 
Clerk. 


JOSEPH VANACKER 
v8, 


m Assumpsit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR | I 
the port and district of Chicago. J 


NORTHERN District OF ILLINOIS, ss: 


Be it remembered that on the thirty-first day of October, 1884, came 
the plaintiff, by his attorney, and filed in the office of the clerk of the cir- 
cuit court of the United States for the northern district of Illinois, at 
Chicago, in said district, his preecipe for a writ of summons, and a bond 
for costs in said above-entitled cause, which said precipe and bond are re- 
spectively in words and figures following, to wit: 


2 Preecipe. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


U.S. circuit court, n. dist. of Ill., December term, A. D. 1884. 


JOSEPH VANACKER 
vs. >» Assumpsit. Damages $500.00. 
JESSE SPALDING, COLLECTOR, &c. 


The clerk of said court will issue a summons in the above-entitled cause 
to said defendant in a plea of trespass on the case upon promises, to the 
damage of said plaintiff in the sum of five hundred dollars, and direct the 
same to the marshal of said district to execute, and make it returnable to 
the December term of said court, A. D. 1884. 

Percy L. SHUMAN, 
Plaintiff’s Attorney. 


To Wm. H. Brap ey, Esq., Clerk. 
CuicaGo, Oct. 31, 1884. 


(Endorsed :) Filed Oct. 31,1884. Wm. H. Bradley, clerk. 
23305 
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UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


Cireuit court, December term, A. D. 1884. 


JOSEPH VANACKER 
vs, > In assumpsit. 
JESSE SPAULDING, COLLECTOR, «ce. } 


I.enter myself security for costs in this cause, and promise to pay all 
costs which may accrue to the opposite party in this action of to any of 
the officers of this court ; and in default of payment by the plaintiff of 
any costs ordered or adjudged to be paid by him, I hereby agree and stipu- 
late that execution may issue against any of my property for any costs 
taxed against the said plaintiff. 

Dated this 30th day of October, A. D. 1884. 

Percy L. SHUMAN. 


(Endorsed:) Filed Oct. 31, A.D. 1884. Wm. H. Bradley, clerk. 


On the same day, to wit, on the 3lst day of October, 1884, there issued 
out of said clerk’s office a writ of summons in said entitled cause, which 
said writ, together with the return of the marshal endorsed thereon, is in 
the words and figures following, to wit: 


Summons. 


4 CrrcuIT Court OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss : 


The United States of America to the marshal of the northern district of 
Illinois, greeting : 


We command you to summon Jesse Spalding, collector, &c., if found 
in your district, to be and appear before our judges of our circuit court of 
the United States for the northern district of Illinois, on the first day of 
the next term thereof, to be holden at Chicago, in the district aforesaid, on 
the third Monday of December next, to answer unto Joseph Vanacker of 
a plea of trespasson the case upon prqmises, to his damage, as it is alleged, 
of five hundred dollars, and have you then and there this writ.’ 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 31st day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-four, and of our Independence the 109th year. 

[SEAL. | Wa. H. BRADLEY, 
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Marshals return. 


I have served the within writ by reading the same to and in the pres- 
ence and hearing of the within-named Jesse Spalding, this 3ist day of 
October, 1884. 

A. M. Jones, 
U. 8S. Marshal, 
R. D. SHERMAN, 
D’p'’t. 


(Endorsed:) Filed Nov. 29, A. D. 1884. Wm. H. Bradley, clerk. 


es | 


Afterwards, to wit, on the twenty-fifth day of November, 1884, came 
the plaintiff, by his attorneys, and filed in said clerk’s office his declara- 
tion in said entitled cause, which said declaration is in the words and fig- 
ures following, to wit: 


Declaration. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


In the United States circuit court for the northern district of Illinois, 
to the December term, 1884. 


Joseph Vanacker, plaintiff in this suit (which is a suit arising under the 
revenue laws of the United States and is brought to recover duties claimed 
by the plaintiff to have been illegally exacted of him, and by him paid 
under protest), by Shuman & Defrees, his attorneys, complain of Jesse 
Spalding, collector of customs for the port and district of Chicago, defend- 
ant herein, who was summoned, etc., of a plea of trespass on. the case on 
promises. 

For that whereas the said plaintiff heretofore, to wit, on the eighteenth 

day of June, in the year of our Lord one thousand eight hundred 
6 and eighty-four, at, to wit, the northern district of Illinois, made 

payment to the said defendant, collector as aforesaid, of a certain 
large sum of money, to wit, the sum of one hundred and seven dollars 
and twenty cents, lawful money of the United States, as duties, under pro- 
test, and in order to obtain possession of certain india-rubber balloons, 
merchandise imported into the United States for him, the said plaintiff, 
entered for consumption at the custom-house at the port of Chicago, in the 
district aforesaid, under the charge and control of the said defendant as 
such collector; and the said plaintiff avers that said sum of money above 
specified, so paid to the said defendant as aforesaid, as duties as aforesaid, 
was in excess of the amount of duties authorized by the laws of the United 
States to be levied, collected, and paid upon the merchandise aforesaid, and 
was by the said defendant collector illegally demanded and exacted of and 
from the said plaintiff. 

And the said plaintiff avers that within ten days after the ascertainment 
and liquidation of the duties upon the merchandise aforesaid by the proper 
officers of the customs he, the said plaintiff, being dissatisfied with the de- 
cision of the said collector, gave notice in writing to the said defendant, 
as collector, setting forth therein, distinctly and specifically, the bang of 
his, the said plaintiff's, objection thereto, and that within thirty days after 
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the date of the said ascertainment and liquidation as aforesaid, the plain- 
tiffappealed to the Secretary of the Treasury of the United States. 
7 And the said plaintiffavers that the decision of the said Secre- 
tary of the Treasury has been had on said appeal and that this suit 
has been brought within ninety days after the decision of the said Secre- 
tary of the Treasury on such appeal. 

By means whereof and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of one hundred and seven dollars and twenty 
cents, lawful money as aforesaid, so illegally demanded of and under pro- 
test paid by the said plaintiff as aforesaid, and, being so liable, the said de- 
fendant afterwards, to wit, on the day and year and at the district afore- 
said, in consideration thereof, undertook, and then and there faithfully 
promised the said plaintiff, well and truly to pay to the said plaintiff the 
said sum of money when he, the said defendant, should be thereunto after- 
wards requested. 

And whereas also the said defendant afterwards, to wit, on the same 
day and yearand at the place last aforesaid, became and was indebted to 
the said plaintiff in the further sum of five hundred dollars, like lawful 
money as aforesaid, for money by the said defendant before that time had 
and received to and for the use of the said plaintiff ; and being so indebted 
the said defendant afterwards, to wit, on the day and year and at the dis- 
trict last aforesaid, in consideration thereof, undertook, and then and there 

faithfully promised the said plaintiff, well and truly to pay unto 
8 the said plaintiff the said sum of money last mentioned whenever 
the said defendant should be thereunto afterwards requested. 

Nevertheless, the said defendant (although often requested, etc.) has not 
paid the said several sums of money above specified, or any or either of 
them, or any part thereof, to the said plaintiff, but to pay the same or any 
part thereof to the said plaintiff the said defendant hath hitherto wholly 
neglected and refused, and still does so neglect and refuse, to the damage 
of the said plaintiff in the sum of five hundred dollars, and therefor’ the 
said plaintiff brings his suit, Ke. 

| SHUMAN & DEFREES, 
Plaintiff’? Attorneys. 


(Endorsed :) Filed Nov. 25, 1884. Wm. H. Bradley, clerk. 
g Afterwards, to wit, on the fifteenth day of December, 1884, came 
the defendant, by his attorney, and filed in said clerk’s office his 
plea in said entitled cause, which said plea is in the words and figures 
following, to wit: ‘ 
Plea. 


In the circuit court of the United States of America for the northern dis- 
trict of Illinois, December term, 1884. 


JESSE SPALDING, COLLECTOR, WC., ) 
ats, > Assumpsit, No. 19309. 
JOSEPH VANACKER. 


And the said Jesse Spalding, defendant, by Richard S. Tuthill (United 
States attorney for this district), his attorney, comes and defends, etc., when, 
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etc., and says that he did not undertake or promise, in manner and form, as 


the said plaintiff has above thereof complained against him, and of this the: 


said defendant puts himself upon the country, ete. 
RicHARD S. TuTHrt, 
U.S. Attorney, for Defendant. 


(Endorsed :) Filed 15 Dec., 1884. Wm. H. Bradley, clerk. 


10 Afterwards, to wit, on the ninth day of March, in the adjourned 

March term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Order. 


JOSEPH VANACKER 
rs. - Assumpsit. 
JESSE SPALDING, COLLECTQR, «c. | 


Now come the plaintiff, by his attorney, and the defendant, by the dis- 
trict attorney, and upon issue joined herein, by agreement they waive the 
intervention of a jury and for trial put themselves upon the court, and 
after hearing the evidence the court takes this cause under advisement. 


1] Afterwards, to wit, on the first day of June, 1885, there was 

filed in said clerk’s office the special finding of the court in said 
entitled cause, which said special finding is in the words and figures fol- 
lowing, to wit: 


Special finding. 
In the circuit court of the United States, northern district of Illinois. 


V ANACKER ) 
Us. » 
SPALDING, COL’R, &c. } 


The court finds from the proof the facts in tle case to be as follows: 
That the goods in question were small india-rubber bags or pouches in- 
tended for inflation with gas in order to make a small balloon to be used 
as a child’s plaything. 

The goods are not toys in the form in which they are imported. 

The pouches were complete, and nothing is done to make the balloon 
except to inflate and secure the same. 

The goods were entered and claimed as articles composed of “india- 
rubber not specially enumerated or provided for, dutiable at 25 % ad 
valorem.” They were classified by the appraiser as toys, and duty as- 


sessed thereon at 35 % ad valorem. 
H. W. BuiopeGett, Judge. 


(Endorsed :) Filed June 1, 1885. Wm. H. Bradley, clerk. 
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12 On the same day, to wit, the first day of June, in the adjourned 
May term of said court, 1885, in the record of the proceedings 

thereof in said entitled cause, before the Hon. Henry W. Blodgett, district 

judge, is the following entry, to wit : 


Judgment. 


JOSEPH VANACKER 


US. 

! ~ | ea _» Assumpsit. 
J ESSE SPALDING, COLLECTOR OF CUSTOMS | 
of the port and district of Chicago. J 


Now come the parties, by their attorneys, and the court having con- 
sidered and being now fully advised upon the matters heretofore sub- 
mitted, herein finds the issue for the plaintiff, and assesses his damages at 
one hundred and seven dollars and twenty cents, with interest and costs. 

It is thereupon considered and adjudged by the court that the plaintiff 
do have and recover of the defendant the said sum of one hundred and 
seven dollars and twenty cents, his damages, with interest thereon from 
the time the same was paid to the defendant, together with his costs in 
in this behalf expended, amounting to twenty-three dollars and forty-six 
cents, and that he have execution therefor. 


13 Afterwards, to wit, on the fifteenth day of June, in the adjourned 

May term of said court, 1885, in the record of the proceedings thereof 
in said entitled cause, before ‘Hon. ‘Henry W. Blodgett, district judge, is 
the following entry, to wit: 


Order. 
JOSEPH VANACKER 
Us, 


JESSE SPALDING, COLLECTOR OF CUSTOMS 
for the port and district of Chicago. 


> Assum psit. 


Now comes the said defendant, by the district attorney, and on his 
motion it is certified by the court that there was probable cause for the 
acts done by said defendant as complained of herein. 


14 NORTHERN District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinais, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of all the 
proceedings had in said court in the cause wherein Joseph Vanacker is the 
plaintiff, and Jesse Spalding, collector of customs for the port and district 
of Chicago, is the defendant, as the same appears from the files and records 
of said court, now remaining in my custody and control. 

In testimony whereof I bave hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this thirteenth day 
of March, 1886. 

[SEAL. | Wa. H. BRADLEY, 
Clerk. 


. 
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15 Unirep STaTEs oF AMERICA, 
Northern District of Illinois, ss: 


The United States of America to the judges of the circuit court of the 
United States for the northern district of Illinois, greeting : 


Because in the record and proceedings, as also in the rendition of a judg- 
ment in a plea which is before you in said circuit court between Joseph 
Vanacker, plaintiff (gen. number 19309), and Jesse Spalding, collector of 
customs, &c., defendent, in an action of assumpsit, a manifest error hath 
happened, to the great damage of the said Jesse Spalding, collector of cus- 
toms, &c., defendant, as by his complaint appears, and it being fit that the 
error, if any there has been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby com- 
manded, if judgment be given therein, that then, under your seal, dis- 
tinctly and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington on the 
second Monday of October, A. D. 1886, in the Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 21st day of January, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Independ- 
ence of the United States the 110th year. | 

[SEAL. | Wma. H. BrRaD.Ley, 
Clerk of the U. S. Cireuit Court, Nor. Dist. of Illinois. 


(Indorsed:) Supreme Court of the United States. Jesse Spalding, col- 
lector of customs, &c., plaintiff in error, vs. Joseph Vanacker, defendant in 
error. Writ of error. Copy deposited for the defendant in error in the 
clerk’s office U. S., northern district of Illinois, 


16 UniTED STATES OF AMERICA, 
Northern district of Illinois, ss: 


To Joseph Vanacker, greeting: 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, A. D. 18  , pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the northern dis- 
trict of Illinois, wherein Jesse Spalding is plaintiff in error, to show cause, 
if any there be, why the errors mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Hon. H. W. Blodgett, dist. judge, presiding in circuit court, 


S SPALDING VS. VANACKER. 


this 18th day of March, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 
H. W. BLopGerrt, 
Dist. Judge. 


| hereby accept service of the within eitation. 


P. L. SHUMAN, 
Plaintiff’s Attorney. 
CHIcAGo, March 22, 1856. 


(Indorsed :) Supreme Court of the United States. Jesse Spalding vs. 
Joseph Vanacker. Citation to October term, A. D.18 . 

(Indorsement on cover:) No. 281. Jesse Spalding, collector of cus- 
toms for the port and district of Chicago, plaintiff in error, vs. Joseph 
Vanacker, N. Illinois, C.C. U.S. Filed June 8, 1886. 
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Iu the Supreme Court of the United States. 


OcToBER TERM, 1888. 


JESSE SPALDING, COLLECTOR OF 
customs for the port and district 
of Chicago, plaintiff in error, No. 280. 
vs. 
JOSEPH VANACKER. | 2 


JESSE SPALDING, COLLECTOR OF 
customs for the port and district 
of Chicago, plaintiff in error, No. 281. 

v8. 
JOSEPH VANACKER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF I&LI- 
NOIS. 


BRIEF FOR THE UNITED STATES. 
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Ju the Supreme Court of the United States, 


OcTOBER TERM, 1888. 


JESSE SPALDING, COLLECTOR OF 
customs for the port and district 
of Chicago, plaintiff in error, 

vs. 
JOSEPH VANACKER. 


No. 280 


customs for the port and district 
of Chicago, plaintiff in error, 
v8, 
JOSEPH VANACKER. 


> No. 
| 
J 
JESSE SPALDING, COLLECTOR ia | 
| No. 281. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLI- 


NOIS. 


BRIEF FOR THE UNITED STATES. 


STATEMENT OF THE CASE. 


These two cases are between the same parties, and pre- 
sent the same questions on substantially the same findings 


of facts. ; 
21761 


9 
The plaintiff below imported at Chicago india-rubber 
es, complete as toys in all respects, except that they 
were not inflated with air or gas. They were classified 
as toys by the appraiser, and duty assessed thereon at 35 
per centum ad valorem. The importer claims they should 
have been assessed as “‘articles composed of india-rubber, 
not specially enumerated or provided for, at 25 per 
centum ad valorem.” He brought these suits to recover 
the difference. The parties waived the intervention of 
a jury. The court found the facts speciaily, and entered 
judgment on the- findings in favor of the plaintiff. 


SPECIAL FINDING. 
(In case No. 280.) 


“The court finds, from the proof, the facts in this case 
to be as follows: That the goods in question were small 
India-rubber bags or pouches intended for inflation with 
gas, in order to make a small balloon to be used asa 
child’s plaything. 

“The goods are not toys in the form in which they are 
imported. 

“The pouches were complete, and nothing is done to 
make the balloon, except to inflate and secure the same. 

“The goods were entered and claimed as articles com- 
posed of India rubber, not specially enumerated or pro- 
vided for, dutiable at 25 per cent. ad valorem ; they were 
classified by the appraiser as toys, and duty assessed 
thereon at 35 per cent. ad valorem.” (Rec., pp. 7 and 8.) 

The finding in case No. 281 is substantially the same. 
(Ree., p. 5.) 


3 
JUDGMENT. 
(In case No. 280.) 


“ Now come the parties, by their attorneys, and the court 
having considered and being now fully advised upon the 
matters heretofore submitted herein, finds the issue for 
the plaintiff and assesses his damages at one hundred and 
twenty-three dollars and forty cents, with interest thereon 
from the time the same was paid to the defendant, and costs. 

“Tt is thereupon considered and adjudged by the court 
that the plaintiff do have and recover of the defendant 
the said sum of one hundred and twenty-three dollars and 
forty cents, his damages, with interest thereon from the 
time the same was paid to the defendant, together with his 
costs in this behalf, amounting to twenty-four dollars and 
ninety-six cents, and that he have execution therefor.” 


The judgment in No. 281 is the same in form. (Rec., 
p. 6.) 
SPECIFICATION OF ERROR. 


The court erred in entering judgment onthe facts found 
in favor of the plaintiff in this, that the imports were toys, 
and were rightly classified and assessed at 35 per cent. ad 
valorem, whereas the court ruled on the facts found that 
they should have been classified and assessed at 25 per 
cent. ad valorem. 


BRIEF OF ARGUMENT. 


The collector assessed the imports under the following 
clause of schedule N, tariff of 1883 (22 U.S. Stats., 512): 


Dolis and toys, thirty-five per centum ad valorem. 


® ; ae 
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The plaintiff claims they shuuld have been assessed 
under the following clause of the same schedule (22 U.S. 
Stats., 513): 

Articles composed of India rubber not specially 
enumerated or provided for in this act, twenty-five 
per centum ad valorem. 

The special finding shows “that the goods in question 
are small india rubber bags or pouches, intended for in- 
flation with gas, in order to make a small balloon, to be 
used as a child’s plaything.” 

A “child’s plaything” is a toy. The court evidently 
held that a plaything, if not at the time of importation 
in condition for immediate use, was not a toy. If the 
large balloon of the aeronaut is finished and complete in 
all its appointments, but is not inflated, it is still a bal- 
loon. If any one were to ask by what name such an ap- 
paratus was known, he would answer, “ It is a balloon.” 
If a small balloon is equally complete, but not inflated, 
the answer should be the same. A small balloon intended 
to be used as a plaything is a toy. 

Under the facts found, this import was a small bal- 
loon. In the wholesale trade such toys are seldom, if 
ever, inflated, but generally bought and sold in the form 
these goods were, as finished articles. In the retail trade 
by small merchants, only a very few at a time are kept 
inflated. The peddlers who carry their packs never keep 
them inflated while transporting them from place to place, 
and seldom, if ever, overenight. They are frequently in- 
flated only with heated air, and become incapable of flying 
as soon as the air cools to the temperature of the sur- 
rounding atmosphere. They can not be, for commercial 
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purposes, “toys” when they fly, and “ unenumerated 
India rubber” when they do not. 

The classification of the article depends upon the arti- 
cle itself and not upon the condition in which it may be 
found. If one of these pouches be partly filled with cold 
air, it will lie prostrate on the floor or ground. It 
would be as useless as a balloon in that condition as 
though not inflated at all, but after being heated it will fly. 
It can hardly be said to be less a toy when it is not heated 
than when it is. It is a toy in both conditions. <A top 
will not spin without a string, but a top imported with- 
out a string is a toy. Wagons are often, for convenience 
of transportation, taken apart, and in that condition can 
not be used as wagons, but for commercial purposes they 
are wagons. If a steam-engine does not have steam ap- 
plied, it will perform none of the functions of an engine ; 
but when applied it is efficient, but it is an engine whether 
the steam be applied or not. 

The special findings on which the judgments were en- 
tered fail to show that the duty was paid; that protest 
was filed or appeal taken to the Secretary of the Treasury, 
all of which are conditions precedent to the right to sus- 
tain these actions. 

G. A. JENKS, © 
Solicitor-General. 
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IN THE 


Supreme Court of the Guited States. 


OCTOBER TERM, 1888. 


JESSE SPALDING, CoLL_ector or Customs FOR THE PorT 
AND District oF CHICAGO, PLAINTIFF IN ERROR, 


vs. 


JOSEPH VANACKER. 


ne 


SAME vs. SAME.—No. 281. 


In Error to the Circuit Court of the United States for the 
Northern District of Illinois. 


BRIEF FOR DEPENDANT IN ERROR. 


BRIEF OF ARGU MENT. 


On or about May 23, 1883, the defendant in error im- 
ported, at Chicago, a quantity of rubber bags or pouches, 
which he entered as “ articles composed of India rubber, not 
specially enumerated or provided for,” under clause 454 
of Schedule “ N ” of the act of March 3, 1883 (Heyl’s Tariff), 
dutiable at 25 per centum ad valorem. 


2 


The plaintiff in error classified the goodsas “ toys,” under 
clause 425 of Schedule “N,” act of March 3, 1883, and 
assessed a duty thereon of 35 per centum ad valorem. ‘The 
defendant in error paid the duty assessed by the collector 
in order to obtain possession of the goods, and duly protested 
and appealed against the collector’s action. The appeal 
was decided by the Secretary of the Treasury, and within 
ninety days thereafter the defendant in error instituted suit 
to recover the excess of duties paid, claiming one hundred 
and twenty-three dollars and forty cents, with interest from 
the date of payment. 

A trial was had before Blodgett, J., without a jury, a jury 
having been duly waived, and the court rendered judgment 
in favor of the plaintiff (Record, pages 7 and 8) for the full 


amount claimed. 


There is a special finding of certain facts which is con- 


clusive as to both parties. It is briefly as follows: 


“That the goods in question were small India-rubber 
bags or pouches intended for inflation with gas in order to 
make a small balloon, to be used as a child’s plaything. 
The goods are not toys ia the form in which they are imported.” 
(Rec., p. 8.) 


Upon the issues as made up by the pleadings and the 
facts as thus found the judgment was rendered in favor of 
the plaintiff (defendant in error). 

It is quite manifest that the court was convinced by the 
proofs that the goods were “articles of India rubber not 
specially provided for.” The claim.f the collector was that 
they were specially provided for as “toys,” and this conten- 


tion is disposed of by the finding that they were not “ toys.” 
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Such being the facts in the case, there was nothing left for 
the court to do except to render judgment in favor of the 
plaintiff. 

In reply to the point made by the Solicitor General, that 
these articles are as clearly toys before as after having been 
inflated with gas, we refer to a decision rendered by the Sec- 
retary of the Treasury, under date of August 30, 1888, which 
involves the principle of this case and is in accord with the 
ruling of the circuit court. 


(9000.) 


Smokers’ Articles—Certain India-rubber Paris of Tobacco- 
Pouches not Dutiable as. 


TREASURY DEPARTMENT, August 30, 1888. 


Sir: The Department is in receipt of your letter of the 
22d instant, transmitting the appeal (8223s) of Messrs. Wm. 
Demuth & Co. from your assessment of duty at the rate of 
70 per cent. ad valorem on certain so-called manufactures of 


rubber imported by them, per “ La Bourgogne,” May 20, 


1888, and returned by the appraiser at your port as smok- 
ers’ articles, dutiable under the provisions of T. L., 476. 

From the special report of the appraiser submitted with 
your letter and an inspection of the samples accompanying 
the same, it appears that the merchandise in question con- 
sists of India-rubber pouches in the form of rats, skulls, &c., 
similar to those covered by the Department’s decision of 
August 26, 1885 (Synopsis 7084), with the exception that 
they are not lined. This exception, in the opinion of the 
Department, constitutes a sufficient difference to take the 
articles out of the classification found applicable by the de- 
cision cited. 

The lining is, in the opinion of the Department, necessary 
to make the articles serviceable as pouches for tobacco. 
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Without the lining they are simply materials for use in the con- 


struction of the comple tea pouches. They are not, in the present 
condition, smokers’ articles, but are articles of India rubber, and 
should be classified as such, at the rate claimed by the appel- 
lants, under T. I., 454. 

You are directed to reliquidate the entry accordingly, and 


to take the necessary steps for refunding the excessive duty 
exacted. 
Respectfully yours, I. H. MAyNarpD, 


Assistant Secretary. 
COLLECTOR OF CustToMs, New York. 


(Synopsis of Dee. 1888, p. 362.) 


Where there is a general finding and a special finding of 
certain facts the general finding will not be controlled by 
the special finding, unless the facts found specially are such 
as will not warrant the general finding. In this case the 
general finding of the issue for the plaintiff covers all of 
the facts in issue and will not be disturbed by the special 
finding, for the reason that a// of the facts are not specially 
found. The issue made by the pleadings was whether the 
plaintiff paid the duties, protested, and appealed, had the ap- 
peal decided, and brought suit within the time provided by 
law. The general finding covers all of these points, and 
the facts specially found are not inconsistent with the gen- 


eral finding. 
Percy L. SHuMAN, 


kor Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


. No. 282. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN 


ERROR, 
VS. 


S. YANADA. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 
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SPALDING VS. YANADA. | | 


1 Pleas in the circuit court of the United States for the northern 
district of Illinois, held at the United States court-rooms in the 
city of Chicago, in the district aforesaid, before the Hon. Henry W. 
Blodgett, district judge of the United States for the northern district 
of Illinois, on Monday the first day of June in the adjourned May 
term of said court, in the year of our Lord one thousand eight hundred 
and eighty-five and of our Independence the one hundred and ninth 
year. 


Wm. H. Brapwey, Clerk. 


S. YANADA } 
v. ; 
M ; Soy Se oe _ p Assumpsit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS OF { 
the port and district of Chicago. ] 


NorTHERN District OF ILLINOIS, 8s: 


Be it remembered that on the twenty-fourth day of May, 1884, came 
the plaintiff, by his attorney, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of Illinois, at 
Chicago in said district, his preecipe and bond for costs in said entitled 
cause, Which said precipe and bond are respectively in the words and 
figures following, to wit: 


9 Precipe. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss : 


U. S. circuit court, north. dist. of Ills. July term, A. D. 1884. 


S. YANADA 
v. | Assumpsit. Damages 
JESSE SPALDING, COLLECTOR OF CUSTOMS OF | $1,000. 
the port and district of Chicago. 

The clerk of said court will issue a summons in the above entitled 
cause to said defendant in a plea of trespass on the case upon promises to 
the damage of said plaintiff in the sum of one thousand dollars, and di- 
rect the same to the marshal of said district to execute and make it return- 
able to the July term of said court, A. D. 1884, 

Percy L. SHUMAN, 
Plaintiff's Attorney. 
To Wiii1aM H. Brab ey, Esq., 
Clerk. 


Cuicaco, May 24, 1884. 


(Endorsed :) Filed May 24, 1884. W.H. Bradley, cl’k. 
23306 


2 SPALDING VS. YANADA. 
Bond. 


3 
UnITep STaTEs OF AMERICA, 
Northern District of Illinois, 83: 


Cireuit court, July term, A. D. 1884. 


YANADA 
v. In assumpsit. $1,000. 
SPALDING, COLLECTOR, «Cc. 


I enter myself security for costs in this cause, and promise to pay all 
costs which may accrue to the opposite party in this action, or to any of 
the officcrs of this court; and in default of payment by the plaintiff of 
any costs ordered or adjudged to be paid by him, I hereby agree and 
stipulate that execution may issue against my property for any costs taxed 
against plaintiff. 

Dated this 24th day of May, A. D. 1884. 


? 


¢ 
(Endorsed :) Filed May 24th, A. D. 1884. Wm. H. Bradley, clerk. 


Percy L. SHUMAN. 


On the same day, to wit, on the twenty-fourth day of May, 1884, 
there issued out of said clerk’s office a writ of summons in said entitled 
cause, which said writ, together with the return of the marshal endorsed 
thereon, is in the words and figures following, to wit : 


Summons. 


Crrcuit Court OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


4 The United States of America to the marshal of the northern dis- 
trict of Illinois, greeting : 


We command you to summon Jesse Spalding, collector of customs for 
the port and district of Chicago, if found in your district, to be and ap- 
pear before our judges of our circuit court of the United States for the 
northern district of Illinois on the first day of the next term thereof, to be 
holden at Chicago, in the district aforesaid, on the first Monday of July 
next, to answer unto 8. Yanada of 4 plea of trespass on the gase upon 
promises to his damage, as it is alleged, of one thousand dollars, and have 
vou then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 24th day 
of May, in the year of our Lord one thousand eight hundred and eighty- 
four, and of our Independence the 108th year. 

[SEAL. | W. H. Bran.ey, Clerk. 
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Marshal's return. 


I have served the within writ, by reading the same,to and within the 
presence and hearing of Jesse Spalding collector of customs, Chicago, I1., 
therein named, on the 24 day of May, 1884. 

: A. M. JONEs, 
U.S. Marshal. 
5 | By 8S. C. Hayes, 


Deputy. 
(Endorsed :) Filed May 29th, A. D. 1884. W. H. Bradley, clerk. 


Afterwards, to wit, on the fifth day of June, 1884, came the plaintiff, 
by his attorney, and filed in said clerk’s office his declaration in said en- 
titled cause, which said declaration is in the words and figures following, 
to wit: 

Declaration. 


UNITED STATES OF AMERICA, 
Northern district of Illinois, ss: 


In the United States circuit court for the northern district of Illinois, to 
the July term, 1884. 


S. Yanada, plaintiff in this suit (which is a suit arising under the rev- 
enue laws of the United States, and is brought to recover duties claimed 
by the plaintiff to have been illegally exacted of him.and by him paid un- 
der protest), by Perey L. Shuman, his attorney, complain of Jesse Spald- 
ing, collector of customs for the port and district of Chicago, defendant 
herein, who was summoned, etc., of a plea of trespass on the case on prom- 
ises. 

For that, whereas, the said plaintiff heretofore, to wit, on the first day of 
March, in the year of our Lord one thousand eight hundred and eighty- 

four, at, to wit, the northern district of Illinois, made payment to 
6 the said defendant, collector, as aforesaid, of a certain large sum 

of money, to wit, the sum of three hundred and seventy-five dol- 
lars and twenty cents, lawful money of the United States, as duties 
under protest, and in order to obtain possession of certain merchandise im- 
ported into the United States for him, the said plaintiff, entered for con- 
sumption at the custom-house at the port of Chicago, in the district afore- — 
said, under the charge and control of the said defendant as such collector ; 
and the said plaintiff avers that said sum of money above specified so paid 
to the said defendant, as aforesaid, as duties, as aforesaid; was in excess of 
the amount of duties authorized by the laws of the United States to be 
levied, collected, and paid upon the merchandise aforesaid, and was by the 
said defendant, collector, illegally demanded and exacted of and from the 
said plaintiff. 

And the said plaintiff avers that within ten days after the ascertainment 
and liquidation of the duties upon the merchandise aforesaid, by the 
proper officers of the customs, he, the said plaintiff, being dissatisfied with 
the decisions of the said collector, gave notice in writing to the said de- 
fendant, as collector, setting forth therein distinctly and specifically the 
ground of his, the said plaintiff’s, objections thereto, and that within thirty 
days after the date of the said ascertainment and liquidation as afore- 
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said, the plaintiff appealed to the Secretary of the Treasury of the United 
States. 

7 And the said plaintiff avers that the decision of the said Secretary 
of the Treasury has been had on said appeals, and that this suit has 

been brought within ninety days after the decision of the said Secretary of 

the ‘Treasury on such appeals. 

By means whereof and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of three hundred and seventy-five dollars and 
twenty cents, lawful money as aforesaid, so illegally demandtd of, and 
under protest paid by, the said plaintiff as aforesaid ; and being so liable 
the said defendant, afterwards, to wit, on the day and year and at the dis- 
trict aforesaid, in consideration thereof, undertook, and then and there 
faithfully promised the said plaintiff well and truly to pay to the said 
plaintiff the said sum of money when he, the said defendant, should be 
thereunto afterwards requested. 

And whereas also the said defendant afterwards, to wit, on the same day 
and year, and at the place last aforesaid, became and was indebted to the 
said plaintiff in the further sum of one thousand dollars, like lawful money 
as aforesaid, for money by the said defendant before that time had and 
received to and for the use of the said plaintiff; and being so indebted the 

said defendant afterwards, to wit, on the day and year and at the 
8 district last aforesaid, in consideration thereof, undertook and then 

and there faithfully promised the said plaintiff well and truly to 
pay unto the said plaintiff the said sum of money last mentioned whenever 
the said defendant should be thereunto afterwards requested. 

Nevertheless the said defendant (although often requested, etc.) has not 
paid the said several sums of money above specified, or any or either of 
them, or any part thereof, to the said plaintiff, but to pay the same or any 
part thereof to the said plaintiff the said defendant hath hitherto wholly 
neglected and refused, and still does so neglect and refuse, to the damage 
of the said plaintiff in the sum of one thousand dollars, and therefor the 
said plaintiff brings this suit, Ke. 

P. L. SHUMAN, 
Plaintiff’s Attorney. 


(Endorsed :) Filed June 5, 1884. W.H. Bradley, el’k. 

Afterwards, to wit, on the seventh day of July, 1884, came the defend- 
ant, by his attorney, and filed in said clerk’s office his plea in said entitled 
cause, which plea is in the words and figures following, to wit: 

€ 
Plea. 


In the cireuit court of the United States of America for the northern dis- 
trict of Illinois. July term, 1884. 


9 JESSE SPALDING, COLLECTOR, ce. 
ats. - Assumpsit. 
S. YANADA. 
And the said Jesse Spalding, defendant, by Richard S. Tuthill (United 
States attorney for this district), his attorney, comes and defends, ete., 
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when, etc., and says that he did not undertake or promise in manner and 
form as the said plaintiff has above thereof complained against him, and 
of this the said defendant puts himself upon the country, ete. 
RicHArD 8S. TUTHILL, 
U.S. Attorney for Defendant. 


(Endorsed :) Filed 7 July, 1884. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the sixth day of March in the adjourned March 
term of said court, 1885, in the record of the proceedings thereof in said 
entitled cause before Hon. Henry W. Blodgett, district judge, is the 
following entry, to wit: 


Order. 


S. YANADA ) 
vs. - Assumpsit. 
JESSE SPALDING, COLLECTOR, &e. | 


Now come the plaintifft, by P. L. Shuman, esq., his attorney, and the 
defendant, by, the district attorney, and upon issue joined herein by agree- 
ment they waive the intervention of a jury, and for trial put them- 
10 selves upon the court, and after hearing the evidence and the ar- 
guments of the counsel, the court takes the same under advise- 

ment. 
Afterwards, to wit, on the first day of June, 1885, there was filed in 
said clerk’s office the special finding of the court in said entitled cause, 
which said special finding is in the words and figures following, to wit : 


Special finding. 


Crrevuirt Court oF THE U. S. 
Northern district of Illiniois: 


S. YANADA ) 
vs. P 
SPALDING, CoL’R, «ec. } 


The court finds the facts from the proofs in this ease to be as follows : 
The goods in question are Japanese “ curios” differing in character and 
entered for duty on the statement of their market value at cost in the 
country from which they were imported. An appraisement was made 
by the collector, from which appraisement plaintiff appealed to merchant 
appraisers. 
he merchant appraisers appraised the goods and found the total value 
of the goods to amount to a sum which was less than ten per cent. above 
the entered value. 
In arriving at their valuation the merchant appraisers decreased 
1] the valuation of some of the goods below their value, as entered by 
theimporter. The collector disregarded the finding of the merchant 
appraisers wherever they had lowered the value of any goods below the 
entered value, and restored the value of such goods to the entered value. 
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Taking, then, the entered value as the basis and accepting the merchant’s 
appraisement only when it equaled or exceeded the entered value, the col- 
lector found that the appraised value of the goods exceeded their entered 
value by ten per cent., and accordingly assessed a penalty of 20 per cent. upon 


the appraised valuation of the goods. | 
H. W. BLopGeETT, 


Judge. 
(Endorsed :) Filed June 1, 1885. Wm. H. Bradley, clerk. 


12 On the same day, to wit, on the first day of June, in the ad- 

journed May term of said court, 1885, in the record of the pro- 
ceedings thereof in the said entitled cause before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit : 


Judgment. 
S. YANADA ; 
me , (ssumpsit 
‘ * 4155 Sit. 
JESSE SPALDING, COLLECTOR OF CUSTOMS, { | 
for the port and district of Chicago. ) 


Now come the parties, by their attorneys, and the court, having consid- 
ered and being now fully advised upon the matters heretofore submitted 
herein, finds the issue for the plaintiff, and assesses his damages at three 
hundred and seventy-five dollars and twenty cents, with interest and costs. 
It is thereupon considered and adjudged by the court that the plaintiff do 
and have and recover of the defendant the said sum of three hundred and 
seventy-five dollars and twenty cents, his damages, with interest thereon, 
from the time said sum was paid to the defendant, together with his costs 
in this behalf expended, amounting to twenty-three dollars and forty-six 
cents, and that he have execution therefor. 


13 Afterwards, to wit, on the fifteenth day of June, in the adjourned 
| May term of said court, 1885, in the record of the proceedings 
| thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
| judge, is the following entry, to wit: 


Order. 


S. YANADA 
Us. Ass . 
Jesse SPALDING, COLLECTOR OF customs, ( “*SU™PS" 
for the port and district of Chicago. | 
Now comes the said defendant, by the district attorney, and on his mo- 
tion it is certified by the court that there was probable cause for the acts 
| done by said defendant as complained herein. 


a) 
14 NORTHERN DISTRICT OF ILLINOIS, 8s: 


I, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of all the 
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proceedings had in said court in the cause wherein S. Yanada is the 
plaintiff, and Jesse Spalding, collector of customs for the port and district 
of Chicago, is the defendant, as the same appear from the files and records 
of said court now remaining in my custody and control. 

In testimony whereof [ have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this nineteenth day 
of February, 1886. 

| SEAL. | Wm. H. BRADLEY, 
Clerk. 


15 UNITED STATES OF AMERICA, 
Northern district of Illinois, ss: 


The United States of America, to the judges of the circuit court of the 
United States, for the northern district of Illinois, greeting : 


Because in the record and proceedings, as also in the rendition of a judg- 
ment in a plea which is before you in said circuit court between S. Yanada, 
plaintiff, and Jesse Spalding, collector of customs, &c., defendant in an ac- 
tion of assumpsit, a manifest error has happened, to the great damage of 
the said Jesse Spalding, collector of customs, &c., defendant, as by his 
complaint appears, and it being fit that the error, if any there has been, 
should be fay cone and full and speedy justice done to the parties 
aforesaid in this behalf, you are hereby commanded, if judgment be given 
therein, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October, A. D. 
1886, in the Supreme Court to be then and there held ; that the record and 
proceedings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error, what of right and accord- 
ing to the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 21st day of January, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Independence 
of the United States the 110th year. 

(SEAL. | Wm. H. BRADLEY, 

Clerk of the U. 8. Circuit Court Nor. Dist. of Illinois. 


(Indorsed:) Supreme Court of the United States, Jesse Spalding, col- 
lector of customs, &c., plaintiff in error, vs.S. Yanada, defendant in error. 
Writ of error. Copy deposited for the defendant in error in the clerk’s 
office U. S., northern district of Illinois. 


16 Unitrep STaTEs OF AMERICA, 
Northern district of Illinois, ss: 


ToS. Yanada, greeting: 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, A. D. 18—, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the northern dis- 
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trict of Illinois, wherein Jesse Spalding is plaintiff in error, to show cause 
if any there be, why the errors mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Hon. H. W. Blodgett, dist. judge presiding in circuit court 
this 18th day of March, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 

H. W. BLopGeEtrr, 
Judge. 


I hereby accept service of the within citation. 
| P. L. SHUMAN, 
Plaintiff’s Attorney. 
CuricaGco, March 22, 1886. 


17 (Indorsed :) 19022. Supreme Court of the United States, Jesse 
Spalding vs. S. Yanada. Citation to October term, A. D. 18—. 
(Indorsement on cover:) No. 282. Jesse Spalding, collector of customs 
forthe port and district of Chicago, plaintiff in error, vs. 8. Yanada, N. 
Illinois, C.C. U.S. Filed June 8, 1886. 
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JESSE SPALDING, COLLECTOR OF CUSTOMS 


Hu the Supreme Court of the United States, 


OcToBER TERM, 1888. 


JESSE SPALDING, COLLECTOR OF CUSTOMS 
for the port and district of Chicago, 
plaintiff in error, \ 

ve. | 


S. YANADA. J 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLI- 
NOIS. 


BRIEF FOR THE UNITED STATES. 


STATEMENT OF THE CASE. 


The plaintiff below imported Japanese “ curios” of 
different characters. Appraisement was made, from which 
he appealed. Merchant appraisers were appointed, who 
found the total value of the goods to amount to a sum 
less than 10 per cent. above the entered value. The mer- 
chant appraisers valued some of the goods below their 
entered value. The collector adopted the valuation of 
the merchant appraisers where it was equal to or exceeded 
the entered value, but where it was below that fixed in 
22011 1 


2 


ao 


the invoices he adopted the invoice valuation. This 
raised the total value 10 per cent. above the invoice value. 
The collector assessed an additional duty of 20 per cent. 
on the appraised value. To recover this back, the im- 
porter brought suit. Trial by jury was waived. The 
court found the facts specially, and entered judgment 
against the collector thereon. 


SPECIAL FINDING. 


The court finds the facts from the procfs in this 
case to be as follows: 

‘The goods in question are Japanese “ curios,” dif- 
fering in character and entered for duty on the state- 
ment of their market value at cost in the country 
from which they were imported. An appraisement 
was made by the collector, from which appraisement 
plaintiff appealed to merchant appraisers. 

The merchant appraisers appraised the goods and 
found the total value of the goods to amount to 
a sum which was less than 10 per cent. above the 
entered value. 

In arriving at their valuation the merchant ap- 
praisers decreased the valuation of some of the goods 
below their value as entered by the importer. The 
collector disregarded the finding of the merchant ap- 
praisers wherever they had lowered the value of any 
goods below the entered value, and restored the value 
of such goods to the entered value. Taking, then, 
the entered value as the basis and accepting the mer- 
chants’ appraisement only when it equaled or ex- 
ceeded the entered value, the collector found that the 
appraised value of the goods exceeded their entered 
value by ten per cent., and accordingly assessed a 
penalty of 26 per cent. upon the appraised valuation 
of the goods. (Rec., pp. 5 and 6.) 


JUDGMENT. 


Now come the parties, by their attorneys, and the 
court, having considered and being now fully advised 
upon the matters heretofore submitted herein, finds 
the issue for the plaintiff, and assesses his damages 
at three hundred and seventy-five dollars and twenty 
cents, with interest and costs. It is thereupon con- 
sidered and adjudged by the court that the plaintiff 
do and have and recover of the defendant the said 
sum of three hundred and seventy-five dollars and 
twenty cents, his damages, with interest thereon 
from the time said sum was paid to the defendant, 
together with his costs in this behalf expended, 
amounting to twenty-three dollars and forty-six 
cents, and that he have execution therefor. (Ree., 
p. 6.) : 


SPECIFICATION OF ERROR. 


The court erred in entering judgment on the special 
finding in favor of the plaintiff and against the defend- 
ant, in that the merchant appraisers had not the power 
to appraise any of the goods below their entered value. 


BRIEF OF ARGUMENT. 


Section 2950, Revised Statutes, provides : 


[f the importer, owner, agent, or consignee of any 
merchandise shall be dissatisfied with the appraise- 
ment, and shall have complied with the foregoing 
requisitions, he may forthwith give notice to the col- 
lector, in writing, of such dissatisfaction ; on the re- 
ceipt of which the collector shall select one discreet 
and experienced merchant to be associated with one 
of the general appraisers wherever practicable, or 
two discreet and experienced merchants, citizens of 
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tered at their invoice value, if it is found to be ten 
per cent. below the dutiable value, as well as those 
goods where the importer makes an addition to the 
invoice value. 

The last clause of section 2900 declares : 

The duty shall not, however, be assessed upon an 
amount less than the invoice or entered value. 

The appraisers in this case fixed the value of some 
goods at less than the invoice or entered value. They 
were prohibited by express law from making such a valua- 
tion. The entered value, we claim, runs through every 
section relating to the subject of valuation and assessment, 
and is a limitation on the collector, the appraisers, and 
the merchant appraisers, with the same effect as though it 
had been incorporated as a proviso in each of such sec- 
tions. If incorporated into the last clause of section 2930 
as a proviso, that section would read : 

“The appraisement thusdetermined shall be final, 
and be deemed to be the true value, and the duty 
shall be levied thereon accordingly,” provided “ the 
duty shall not, however, be assessed upon an amount 
less than the invoice or entered value.” 

If thus written, it would except out of the power of 
the merchant appraisers the right to appraise below the 
entered value. If the merchant appraisers had reduced 
every article appraised to less than its entered value, it 
would searcely be a legitimate subject of dispute that they 
had exceeded their power, because the law says the duty 
shall not be assessed at less than that value. If they 
have such power over a part of the articles to so reduce 
the entered value, it would seem the same power would: 


~~ 
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apply to all, if they thought it right to exercise it on all, 
instead of a part. The entry is not to be considered for 
purposes of taxation as the result of an addition of the 
aggregate items contained in the invoice, in which some 
goods may be valued too high, and some too low, as may 
happen; but, on the contrary, it is the cost of the goods 
that is to be truthfully set forth in the invoice by the 
importer, and it is to be set forth at the actual cost price 
of purchase. ¥ This cost price of purchase of each article 
thus set forth is the entered value. 
The language of the oath to be taken by an importer 
shows it is the actual values of the several articles distrib- 
utively that are to be invoiced and taxed, and on which 
the valuation described in section 2900, Revised Statutes, 
is to operate. ‘The oath provided for by section 2841, _. 
Revised Statutes, to be taken by the owner, is : 


I, , do solemnly and truly swear 
(or affirm) that the entry now delivered by me to the 
collector of , contains a just and true account 
of all the goods, wares, and merchandise imported 
by or consigned to me, in the , whereof 
— is master, from : that the invoice 
which I now produce contains a just and faithful ac- 
count of the actual cost of the said goods, wares, 
and merchandise, of all charges thereon, including 
charges of purchasing, carriages, bleaching, dyeing, 
dressing, finishing, putting up and packing, and no 
other discount, drawback, or bounty, but such as 
has been actually allowed on the same ; that I do not 
know nor believe in the existence of any invoice or 
bill of lading other than those now produced by me, 
and that they are in the state in which I actually 
received them. And I do further solemnly and truly 
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swear (or affirm) that I have not, in the said entry 
or invoice, concealed or suppressed anything whereby 
the United States may be defrauded of any part of 
the duty lawfully due on the said goods, wares, and 
merchandise ; and that if, at any time hereafter, I 
discover any error in the said invoice, or in the ac- 
count now produced of the sai’ goods, wares, and 
merchandise, or receive any ot ~ invoice of the 
same, I will immediately make _ - same known to 
the collector of this district. 

This oath contemplates that every article in an invoice 
is to be shown at its actual cost. The whole system of 
laws with reference to customs duties manifests that the 
value of each article is to be considered and estimated 
separately, and is to be invoiced in that way. Although 
more than one article may be included in an invoice, for 
the purposes of taxation, each distinct kind of article is 
dealt with separately. The “entered value ” of section 
2900, Revised Statutes, is the invoice or entered value of 
each different article, and not the aggregate of the added 
values of all the articles of different kinds that may be 
included in the same entry. The tax is not imposed on 
invoices ; it is imposed op the goods -r articles described 
in them. It is, therefore, the prices « a the articles, which 
are not to be less than the invoice value at which the im- 
porter has stated them to be for entry. This statement, 
thus made under oath in the invoice, is conclusive as to 
him that they are not of a less value than he has fixed. 

In Elmes on Customs, sec. 421, the principle is thus 
stated ; 


Te customs revenue system begins with the theory 
the the importer shall disclose the article and the 
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true market value, and thus bind himself by the in- 
voice produced as concluding him from claiming any 
less than the value there expressed as the basis for 
estimating the ad valorem duty. 


G. A. JENKS, 


Solicitor- General. 
9201 1—— 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1888. 
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No. 282. 


JESSE SPALDING, CoLtectror or CUSTOMS FOR THE PoRT 


AND District oF CHICAGO, PLAINTIFF IN ERROR, 
VS. 


S. YANADA. 


— —= 


In Error to the Circuit Court of the United States for the North- 
ern Listrict of Illinois. 


BRIEF POR THE DEFENDANT IN ERROR. 


BRIEF OF ARGUMENT. 


The only question in this case is as to the proper construc- 
tion to be put upon the final clause of section 2930, Revised 
Statutes of the United States. 

This case was tried in the circuit court by Blodgett, J., 
without a jury,a jury having been waived, and the court 
rendered a special finding (Rec., p. 5), and upon the issues 
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and facts as found, specially and generally, judgment was 
rendered in favor of the plaintiff.in the court below. 
The language of the court in construing the section of 


the law referred to is as follows: 


“The only question in the case is whether the importer 
is bound by his own entry value of each item in his invoice 
or whether, when he calls for merchant appraisers, they are 
to examine the goods and put their valuation upon them 
without regard to the entry value. Section 2930, by its last 
clause, declares that the appraisal—that is, the appraise- 
mentof the merchant appraisers—thus determined ‘shall be 
final and be deemed to be the true value, and the duties shall 
be levied thereon accordingly.’ I cannot put any other con- 
struction upon this language than that merchant appraisers 
are given plenary discretion to value all the goods in the 
invoice, and that their valuation is to be binding and the 
guide by which the duties are to be assessed. It seems to 
me that when the importer is dissatisfied with the appraisal 
put upon the goods by the collector and calls for merchant 
appraisers this tribunal acts without regard to the entry 
value for the purpose of assessing the duties, and that the 
importer is not bound to pay duties on any article in the 
invoice at the entered value when the [merchant] appraisers 
report a less value.” (XXIV Fed. Rep., 22.) 


Section 2900, Revised Statutes, provides that at the time 
when the importer makes his entry he may make such addi- 
tion in the entry to the cost or value given in the invoice as 
in his opinion may raise the same to the actual value, and 
the collector may cause such actual value to be appraised ; 
“and if such appraised value shall exceed by ten per centum 
or more the value so declared in the entry, then, in addi- 


tion to the duties imposea by law on the same, there shall 
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be collected a duty of twenty per centum ad valorem on 
such appraised value. The duty shall not, however, be as- 
sessed upon an amount less than the invoice or entered 
value.” 

It was under this section and provision of law that the 
collector assessed the additional duty complained of in this 
case. 

Upon being advised of the collector’s action the defendant 
in error availed himself of the provisions of section 2930, 
Revised Statutes, permitting an appeal to a board of mer- 
chant appraisers, with the result set forth in the special 
finding, as follows: | 

“In arriving at their valuation the merchant appraisers 
decreased the valuation of some of the goods below their 
value as entered by the importer.” 


Their total value, as found by the merchant appraisers, 
was less than ten per cent. above the entered value. 

We rely upon the construction given to the last clause of 
section 2930 by the learned circuit judge. 

[i would seem to be within the power of Congress to con- 
stitute the board of merchant appraisers and to give them 
the plenary discretion to ascertain the true value of mer- 
chandise submitted to them for appraisement. 

The two sections of the statutes governing the appraise- 
ment of merchandise may be read together, and their pro- 
visions carried out to the fullest intent determinable from 
their language, and without conflict. The one section is in 
no sense dependent upon the provisions of the ofher. 
The duties of the ‘official appraiser are defined in section 
2900, and in section 2930 an entirely different tribunal 


is provided for, with full power to determine the value of 
the merchandise. The language is clear and unmistakable: 
“THE APPRAISEMENT THUS DETERMINED SHALL 
AND DEEMED TO BE THE TRUE VALUE, AND THE 
BE 


BE FINAL 


DUTIES SHALL 
LEVIED TIEREON ACCORDINGLY.” 


There is no authority for incorporating the last clause of 
section 2900 with the last clause of section 2950. It was 
within the power of Congress to do so when the act revising 


the laws was passed, but it was not done. 


Perey L. SHUMAN, 


For Defendant in Error. 
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SPALDING VS. FARWELL ET AL. 1 


1 Pleas in the circuit court of the United States for the northern dis- 

trict of Illinois, held at the United States court-rooms, in the city 

of Chicago, in the district aforesaid, before the Hon. Henry W. Blodgett, 

district judge of the United States for the northern district of Illinois, 

on Monday, the first day of June, in the adjourned May term of said 

court, in the year of our Lord one thousand eight hundred and eighty- 
five, and of our Independence the one hundred and ninth year. 


Wma. H. Braptey, Clerk. 


JOHN V. FARWELL, CHARLES B. FARWELL, 
and John K. Harmon, copartners as John Y. 
“arwell & Co., ' 
» Assumpsit. 
vs. 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. 


NORTHERN District oF ILLINOIS, ss: 


se it remembered, that on the sixteenth day of August, 1884, came the 
plaintiffs, by their attorney, and filed in the office of the clerk of the cir- 
cuit court of the United States for the northern district of Illinois, at Chi- 
cago, in said district, a preecipe and bond for costs in said above-entitled 
cause, which said preecipe and bond are respectively in the words and fig- 
ures following, to wit: 


2 Preeei pe. 


Unirep STratTes OF AMERICA, 
Northern District of Illinois, ss: 


United States circuit court, northern dis’t of Ill., October term, A. D. 1884. 


JOHN V. FARWELL, CHARLES B. FARWELL, } 


and John K. Harmon, copartners as John V. | 
Farwell & Co., | Assumpsit. Damages, 
vs. $1,000. 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. J 


The clerk of said court will issue a summons in the above-entitled cause 
to said defendant in a plea of trespass on the case upon promises, to the dam- 
age of said plaintiffs in the sum of one thousand dollars, and direct the 
same to the marshal of the said district to execute, and make it returnable 


to the October term of said court, A. D. 1884. 
Percy L. SHUMAN, 


Plaintiffs’ Attorney. 
To Wm. H. Brap.ey, Esq., Clerk. 


CHICAGO, Aug. 12, 1884. 


(Endorsed :) Filed Aug. 16, 1884. Wm. H. Bradley, clerk. 
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3 Bond for costs. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


Circuit court, October term, A. D. 1884. 


JOHN V. FARWELL ET AL. 
vs. In assumpsit. 
JESSE SPALDING, COLLECTOR, &e. | 


I enter myself security for costs in this cause, and promise to pay all 
costs which may accrue to the opposite party in this action, or to any of 
the officers of this court, and in default of payment by the plaintiffs of 
any costs ordered or adjudged to be paid by them, I hereby agree and 
stipulate that execution may issue against my property for any costs taxed 
against the plaintiffs. 

Dated this fifteenth day of August, A. D. 1884. 

P. L. SHUMAN. 


(Endorsed :) Filed Aug. 16, A. D. 1884. Wm: H. Bradley, clerk. 


On the same day, to wit, on the sixteenth day of August, 1884, there 
issued out of said clerk’s office a writ of summons in said entitled cause, 
which said writ, together with the return of the marshal endorsed thereon, 
is in the words and figures following, to wit: 


Summons. 


4 Circuit CoURT OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


The United States of America to the marshal of the northern district of 
Illinois, greeting : 


We command you to summon Jesse Spalding, collector of customs, &c., 
if found in your district, to be and appear before our judges of our circuit 
court of the United States for the northern district of Illinois, on the first 
day of the next term thereof, to be holden at Chicago, in the district afore- 
said, on the first Monday of October next, to answer unto John VY. Far- 
well et al. of a plea of trespass on the case upon promises, to their damage, 
as it is alleged, of one thousand dollars, and have you then and there this 
writ. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 16th 
day of August, in the year of our Lord one thousand eight hundred and 
eighty-four, and of our Independence the 109th year. 

| SEAL. | Wma. H. Brap.ey, Clerk. 
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SPALDING VS. FARWELL ET AL. 3 
Marshal's return. 


I have served the within writ by reading the same to and within the 
presence and hearing of Jesse Spalding, collector of customs, &c., 
5 therein named, on the 21st day of August, 1884. 
A. M. Jones, 
U’. 8S. Marshal, 
By R. D. SHeRMAN, 
Deputy. 


(Endorsed :) Filed Sept. 8, A. D. 1884. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-fitth dav of August, 1884, came the 
defendant, by his attorney, and filed in said clerk’s office his appearance in 
said entitled cause, which said appearance is in the words and figures fol- 
lowing, to wit: 


A ppearance, 


In the cireuit court é6f the United States of America for the n orthern 
district of Illinois. 


JOHN V. FARWELL, ET AL, 
vs. > Assumpsit. 
Jesse SPALDING, COLLECTOR, «ce. } 


The appearance of the defendant is hereby entered in this cause by his 
attorney. | 
RicHarp 8. TUTHILL, 

United States Attorney. 


(Endorsed:) Filed Aug. 25th, 1884. Wm. H. Bradley, clerk. 


6 Afterwards, to wit, on the twenty-second day of September, 1884, 

came the plaintiffs, by their attorney, and filed in said clerk’s office 
their declaration in said entitled cause, which said declaration is in the 
words and figures following, to wit : 


Declaration, 
Unitrep STATES OF AMERICA, 
Northern District of Illinois, ss. : 


In the United States circuit court for the northern district of Illinois, to 
the October term, 1884. 


John V. Farwell, Charles B. Farwell, and John K. Harmon, copart- 
ners doing business under the firm name and style of John V. Farwell & 
Co., plaintiffs in this suit (which is a suit arising under the revenue laws 
of the United States, and is brought to recover duties claimed by the 
plaintiffs to have been illegally exacted of them and by them pai 
under protest) by Percy L. Shuman, their attorney, complain of Jesse 
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Spalding, collector of customs for the port and district of Chicago, defend- 
ant herein, who was summoned, etc., of a plea of trespass on the case on 
promises. 

For that whereas the said plaintiffs heretofore, to wit, on the first day 
of November, in the year of our Lord one thousand eight hundred and 
eighty-three, at, to wit, the northern district of Illinois, made payment to 

the said defendant, collector as aforesaid, of a certain large sum of 
7 money, to wit, the sum of four hundred and four dollars, and nine 
cents, lawful money of the United States,as duties, under protest and 
in order to obtain possession of certain merchandise imported into the United 
States for them, the said plaintiffs, entered for consumption at the cus- 
tom-house at the port of Chicago, in the district aforesaid, under the charge 
and control of the said defendant as such collector ; and the said plaintiffs 
aver that said sum of money above specified, so paid to the said defendant 
as aforesaid, as duties as aforesaid, was in excess of the amount of duties 
authorized by the laws of the United States to be levied, collected, and 
paid upon the merchandise aforesaid, and was by the said defendant col- 
lector, illegally demanded and exacted of and from the said plaintiffs; and 
the said plaintiffs aver that within ten days after the ascertainment and 
liquidation of the duties upon the merchandise aforesaid by the proper 
officers of the customs they, the said plaintiffs, being dissatisfied with the 
decisions of the said collector, gave notice in writing to the said defendant 
as collector, setting forth therein distinctly and specifically the ground of 
their, the said plaintiffs’, objection thereto, and that within thirty days 
after the date of the said ascertainment and liquidation as aforesaid, the 
plaintiffs appealed to the Secretary of the Treasury of the United States. 
And the said plaintiffs aver that the decisions of the said Secretary 
8 of the Treasury has been had on said appeals and that this suit has 
been brought within ninety days after the decisions of the said 
Secretary of the Treasury on such appeals. 

By means whereof, and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiffs the sum of four hundred and four dollars and nine cents, 
lawul money as aforesaid, so illegally demanded of, and under protest paid 
by, the said plaintiffs as aforesaid, and being so liable, the said defendant, 
afterwards, to wit, on the day and year and at the district aforesaid, in 
consideration thereof, undertook and then and there faithfully promised 
the said plaintiffs well and truly to pay to the said plaintiffs the said sum 
of money when he, the said defendant, should be thereunto afterwards re- 
quested. 

And whereas also the said defendant afterwards, to wit, on the same 
day and year, and at the place last aforesaid, became and was indebted to 
the said plaintiffs in the further sum of one thousand dollars, like lawful 
money as aforesaid, for money by the said defendant before that time 
had and received to and for the use of the said plaintiffs, and being so in- 
debted, the said defendant afterwards, to wit, on the day and year and at 

the district last aforesaid, in consideration thereof, undertook and 
9 then and there faithfully promised the said plaintiffs well and 

truly to pay unto the said plaintiffs the said sum of money last men- 
tioned whenever the said defendant should be thereunto afterwards re- 
quested. 
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SPALDING VS. FARWELL ET AL. 5 


Nevertheless the said defendant (although often requested, etc.) has not 
paid the said several sums of money above specified, or any or either of 
them, or any part thereof, to the said plaintiffs, but to pay the same or 
any part thereof to the said plaintiffs the said defendant hath hitherto 
wholly neglected and refuse, and still does so neglect and refuse, to the 
damage of the said plaintiffs inthe sum of one thousand dollars, and there- 
for the said plaintiffs bring their suit, &e. 

Percy L. SHUMAN, 
Plaintiffs’ Attorney. 


(Endorsed:) Filed Sept. 22,1884. Wm. YH. Bradley, clerk. 


Afterwards, to wit, on the sixth day of October, 1884, came the de- 
fendant, by his attorney, and filed in said clerk’s office his plea in said en- 
titled cause, which said plea is in the words and figures following, to wit: 


Plea. 


In the circuit court of the United States of America for the northern dis- 
trict of Illinois, October term, 1884. 


10 JESSE SPALDING, COLLECTOR, XC., 
| ats. >» Assumpsit. 
Joun V. FARWELL ET AL. 


And the said Jesse Spalding, defendant, by Richard 8S. Tuthill (United 
States attorney for this district), his attorney, comes and defends, ete., 
when, ete., and says that he did not undertake or promise in manner and 
fourm as the said plaintiffs have above thereof complained against him, and 
of this the said defendant puts himself upon the country, ete. 

RicuarpD 8. TuTHI.ty, 
U. S. Attorney, for Defendant. 


(Endorsed ;) Filed Oct. 6th, 1884. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the ninth day of March, in the adjourned 
March term of said court, 1885, in the record of the procoedings thereof 
in said entitled cause, before Hon. Henry W. Blodget!, district judge, is the 
following entry, to wit: 


Order. 


JOHN VY. FARWELL ET AL. 
vs. >» Assumpsit. 
JESSE SPALDING, COLLECTOR, &c. } 


Now come the plaintiffs, by their attorney, and the defendant, by 

11 the district attorney, and upon issue joined herein by agreement 

they waive the intervention of a jury, and for trial put themselves 

upon the court, and, after hearing the evidence, the court takes this cause 
under advisement. 
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6 SPALDING VS. FARWELL ET AL. 


Afterwards, to wit, on the first day of June, 1885, there was filed in 
said clerk’s office the special finding of the court in said above-entitled 
cause, which said special finding is in the words and figures following, to 
wit: 


Special finding. 
U. S. circuit court, nor. district of Illinois. 


JOHN V. FARWELL ET AL. ) 
vs. ya 
JESSE SPALDING, COL’R, XC. J 


The court finds the facts to be as fellows: On March 15, 1883, the 
pl’ffs imported the goods in question, via the port of New York, and, on 
said date they were transported under immediate transporlation entry to 
the port of Chicago, where they arrived and were deposited under bond 
in bonded warehouse on March 29, 1883. Said goods were withdrawn 
for consumption by the pl’ffs on the 19th of March, 1884, when def’t 
assessed an additional duty of 10 per cent. on the amount of duties and 

charges on said goods, under section 2970 of the Revised Statutes 
12 of the United States, on the ground tnat they had not been with- 
drawn within a year from the date of original importation. 
H. W. BLopGeEtr, 
Judge. 


(Endorsed:) Filed June 1, 1885. Wm. H. Bradley, clerk. 


13 On the same day, to wit, on the first day of June, in the ad- 

journed May term of said court, 1885, in the reeord of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit : 


Judgment. 


JOHN V. FARWELL, CHARLES B. FARWELL, ) 
and John K. Harmon 

vs, > Assumpsit. 

JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 

the port and district of Chicago. 


Now come the parties, by their attorneys, and the court having consid- 
ered and being now fully advised upon the matters heretofore submitted 
herein, finds the issue for the plaintiffs, and assesses their damages at four 
hundred and four dollars and nine cents, with interest and costs. 

It is thereupon considered and adjudged by the court that the plaintiffs 
do have and recover of the defendant the said sum of four hundred and 
four dollars and nine cents, their damages, with interest thereon from the 
time the same was paid to the defendant, together with their costs herein, 
amounting to twenty-three dollars and forty-six cents, and that they 
have execution therefor. 
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14 Afterwards, to wit, on the fifteenth day of June, in the adjourned 
May term of said court, 1885, in the record of proceedings thereof 

in said entitled cause, before Hon. Henry W. Blodgett, district judge, is 

the following entry, to wit: 


Order. 


JOHN V. FARWELL ET AL. 
gs Ss ae i nn 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. 


Now comes the said defendant, by the district attorney, and on his mo- 
tion it is certified by the court that there was probable cause for the acts 
done by said defendant, as complained herein. 


15 NORTHERN District OF ILLINOIS, es: 

I, William H. Bradley, clerk of the circuit of the United States 
for said northern district of Illinois, do hereby certify the above and fore- 
going to a true and complete transcript of the record of all the proceed- 
ings had in said court in the cause wherein John V. Farwell, Charles B. 
Farwell, and John K. Harmon are the plaintiffs, and Jesse Spalding, col- 
lector of customs for the port and district of Chicago, is the defendant, 
as the same appear from the files and records of said court now remaining | 
in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this eleventh day of 
February, 1886. 

[ SEAL. | Wm. H. Brapb ey, 
Clerk. 


16 THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


The United States of America to the judges of the circuit court of the 
United States, for the northern district of Illinois, greeting : 


Because in the record and proceedings, as also in the rendition of a judg- 
ment in a plea which is before you in said circuit court between John V. 
Farwell, Charles B. Farwell, and John K. Harmon, copartners, &c., 
plaintiffs, and Jesse Spalding, collector of customs, &c., defendant, in an 
action of assumpsit, a manifest error hath happened, to the damage of the 
said Jesse Spalding, collector of customs, &c., defendant, as by his com- 

laint appears, a it being fit that the error, if any there has been, should 
be duly corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, you are hereby commanded, if judgment be given therein, 
that then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have the 
same ut Washington on the second Monday of October, A. D. 1886, in 
the Supreme Court to be then and there held, that, the record and proceed - 
ings aforesaid being inspected, the said Supreme Court may cause further 


~ SPALDING VS. FARWELL ET AL. 


to be done therein to correct that error what of right and according to the 
law and eustom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chicf-Justice of the Supreme 
Court of the United States, this 21st day of January, in the year of our 
Lord one thousand eight hundred and eight-six, and of the Independence 
of the United States the 110th year. 


[SEAL | Ws. H. BRADLEY, 


Clerl; of the LS. Cirenit Court, Nor. Dist. of Illinois. 


(Indorsed:) Supreme Court of the United States. Jesse Spalding, col- 
lector of customs, &e., plaintiff in error, vs. John V. Farwell et al., de- 
fendants in error. Writ of error. Copy deposited for the defendant in 
error in the clerk’s office U.S., northern district of Illinois. 
17 UNITED STATES OF AMERICA, 

Northern District of [linois, SS? 


To John V. Farwell, Charles B. Farwell, and John Kk. Harmon, greeting : 
You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on, the seeond 
Monday of October, A. 1). 18 , pursuant to a writ of error filed in the 
elerk’s office of the ecireuit. court of the United States for the northern 
district of Illinois, wherein Jesse Spalding is platntiff in error, to show 
cause, if any there be, why the errors mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 
Witness the Hfon. Hl. W. Blodgett, district judge presiding in cireuit 
eourt this 18th day ot March, 11) biue vi ar of our Lord One thousand eight 


hundred and eighty-six, 


H. W. Bropeerr. 


Judge. 


[ hereby accept service of the within citation, 
P. L. SHUuMAN, 
Plaintiff's Attorine Mu. 


C'HICAGO, Mareh 2) 1886, 


(Indorsed :) 19182. Supreme Court of the United States. Jesse Spald- 
Ing vs. Jno. V. l’'arwell. et al, (‘itation to October term, A, Dp. 18 

(Indorsement on ecover:) No, 284. Jesse Spalding, collector of customs 
for the port and district of Chicago, plaintiff in error, vs. John V. Farwell, 
Charles B. Farwell, and John K. Harmon, copartners as John V. Far- 
well &€ Company. N. Illinois, C. C. UPS. Filed June 8, 1886. 
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IN ERROR TO THE CIRCUIT COURT-OF THE UniEED 
. STATES FOR THE NORTHERN DISTRICT. OF TLAI-' 


: Wm. A. Maury, (Rin eed ip a F 
Assistant Attorney-General. 
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In the Supreme Court of the United States, 


OcToBeR ‘Term, 1888. 


JESSE SPALDING, COLLECTOR, ETC., 
laintiff in error 
P a — No. 284. 
Joun V. FARWELL AND OTHERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLI- 


NOIS. 


BRIEF FOR THE PLAINTIFF IN ERROR. 

This is an action to recover back the additional 
duty of 10 per cent. on an importation of goods 
held by the collector not to have been withdrawn 


from warehouse for consumption within one year 
from the date of “ original importation.” 

The facts, as found by the court, are that on 
the 15th March, 1883, the goods were imported, 
via the port of New York, and on the same day 


were transported, under an immediate transporta- 
1 
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tion entry, to the port of Chicago, where they 
arrived and were deposited in bond in a bonded 
warehouse on 29th March, 1883, and on 19th 
March, 1884, the goods were withdrawn for con- 
sumption by the plaintiffs, when the collector 
assessed an additional duty of 10 per cent., under 
section 2970, Revised Statutes, on the ground 
that they had not been withdrawn ‘within one 
year from the date of original importation” (p. 6). 

The whole matter of law and fact was by 
stipulation referred to the court (p. 5), and the 
court found the facts as above and entered judg- 
ment for the amount claimed (p. 6). (See opin- 
ion of court in Appendix, A.) 

ASSIGNMENT OF ERROR. 

The judgment, it is respectfully submitted, is 
erroneous, for that it should have been for the 
defendant on the finding of the court. 

ARGUMENT. 

The question in the case, as seen, arises upon 
section 2970, Revised Statutes, which is in these 
words: ~ 


Any merchandise deposited in bond in any public or private 
bonded warehouse may be withdrawn for consumption witLin 
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one year from the date of original importation on payment of 
the duties and charges to which it may be subject by law at 
the time of such withdrawal; and after the expiration of one 
year from the date of original importation, and until the ex- 
piration of three years from such date, any merchandise in 
bond may be withdrawn for consumption on payment of the 
duties assessed on the original eutry and charges, and an ad- 
ditional duty of ten per centum of the amount of such duties 
and charges. 

Was “the date of original importation” the15th 

March,1883, when the goods were entered at 
the port of New York for immediate transporta- 
tion, or the 19th March, 1883, when the goods 
were entered for warehouse at the port of 
Chicago? If the former, the duty of 10 per 
cent. was duly assessed; if the latter, the plain- 
tiff below should prevail, and the judgment be 
affirmed. 

What did Congress mean by the words “ orig- 
inal importation?” Why was the adjective 
“original” used unless to distinguish the port 
where the merchandise was first brought in from 
the interior port, its ultimate destination ? 

Was the port of New York any the less the 
port of ‘“ original importation” because the mer- 
chandise was not detained there for appraisal 
and liquidation of duties? 

Where is the harm that is done the importer 


at the interior port by taking the date of impor- 
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tation at the first port as the point from which 
to reckon the limitation of a year? In what re- 
spect does it matter that the merchandise was in 
a movable bonded warehouse for a few days? 
Does this way of computing the time operate as 
an injurious discrimination against the interior 
importer, as has been said? So far from it, there 
is no conceivable way in which the interior im 
porter can be prejudiced. 

As imported goods are sold by sample or by 
invoice, non-access to them for the brief period 
of transit from the port where they enter the 
country to that of ultimate destination can work 
no prejudice to the importer. 

Can it be said in any just sense that the port 
of arrival in such cases is not the port of ‘origi- 
nal importation,” because there is no appraisal 
and no liquidation of duties at such port? 

Looking at the plain words of the statute, it 
would seem too clear for discussion that Congress 
used the adjective “original” for the one purpose 
of indicating the port of arrival and distinguish- 
ing it from the interior port of destination or 


final entry. 


oO 


Looking, now, at the immediate transporta- 
tion act of 10th June, 1880 (21 Stat., 173), we 
find that the landing of merchandise at the port 
of arrival is termed an importation in cases where 
the merchandise is entered for transportation to 
an interior port. Section 4 directs that “all in- 
voices of merchandise imported from any foreign 
country and intended to be transported” shall be 
made in quadruplicate, and section 5 declares how 
merchandise “‘ imported” in large packages may 
be transported to the interior port of destination 
by express companies ; see also sections 2990 and 
2991 Revised Statutes, repealed by the act of 
1880, which designated as importation the intro- 
duction of merchandise at the port of arrival al- 
though intended for transportation. 

As supporting the view here contended for, we 
call the attention of the court to several rulings 
of the Treasury on the question under discus- 
sion (see Appendix, B, C, D). 

Reasoning from notions of convenience or fit- 
ness, where the language is plain, is, almost nec- 
essarily, fallacious in interpreting an arbitrary 
system of legislation like the tariff. Congress 
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has said plainly that goods kept in bond for more 
than a year after their arrival in the country must 
pay an additional duty of 10 per cent., and the 
will of Congress must be carried out, but the 
interpretation adopted by the court below ignores 
the adjective “original,” and gratuitously assumes 
that Congress did not use that word in any sense at 
all. 

Here, then, is a violation of the settled rule of 
intérpretation, that every word used in a statute 
must have a meaning, if possible, for the purpose 
of reaching a conclusion that is prejudicial to 
the revenue. 

We submit that the judgment should be re- 


versed. 


Wm. A. Maury, 
Assistant Attorney-General. 


APPENDIX. 


A. 


rd 


FARWELL and others v. SPALDING. 
(Circuit Court, N. D. Illinois, May 26, 1885.) 


CusToMS DUTIES—ADDITIONAL DUTY ON GOODS IN WAREHOUSE 
MORE THAN ONE YEAR—DATE OF ORIGINAL IMPORTATION. 
Held, that as to goods which have been transported from 
an exterior port on first arrival to an interior port of transpor- 
tation, the words ‘‘ date of original importation” (section 2970 
Rev. St.) mean the date of arrival of the goods at the interior 
port of destination. 


At Law. 

Percy L. Shuman and Jo. H. Defrees, jr., for plaintiff. 

Chester M. Dawes, Asst. U.S. Atty., for defendant. 

BLODGETT, J. (orally). The plaintiff in this case im- 
ported a quantity of goods by way of the port of New 
York, from whence they came under bond to the port of 
Chicago, and within a year after their arrival in Chi- 
cago, but more than a year after their arrival at the 
Atlantic port, plaintiffs offered to pay the duties and 
charges, but the customs officers here assessed an addi- 
tional duty of 10 per cent. on the amount of duties and 
charges due thereon. (Heyl, pt. 1, p. 57, § 2970.) The 
plaintiff paid this added duty under protest, and now 
brings suit to recover the same. 

The law under which it was claimed this additional 
duty had been incurred reads as follows: 

‘*Sec. 2970. Any merchandise deposited in bond in any public or 
private bonded ‘warehouse may be withdrawn for consumption 
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within one year from the date of original importation, on payment 
of the duties and charges to which it may be subject by law at the 
time of such withdrawal; and after the expiration of one year 
from the date of original importation, and until the expiration of 
three years from such a date, any merchandise in bond may be 
withdrawn for consumption, on payment of the duties assessed on 
the original entry, and charges, and an additional duty of 10 per 
centum on the amount of such duties and charges.” 


The only question in this case is, when does the year 
begin to run as to goods transported from an exterior to 
an interior port, and warehoused in bond at the interior 
port? Does it begin to run from the date of the arrival 
of the goods at the exterior or interior port? The 
statute says, ‘“‘ within one year from the date of original 
importation.” A careful examination of the legislation 
by Congress, out of which has been developed our pres- 
ent system of transporting goods in bond from their 
port of first arrival to their interior port of destination, 
and there allowing them to be warehoused, satisfies me 
that it was the intention of Congress to place importers 
at the interior ports upon the same footing, and give 
them the same time for the payment of their duties, as 
is allowed to importers at exterior ports; and that, as 
to goods which have been transported from an exterior 
port of first arrival to an interior port of destination, 
the words “date of original importation,” as used in 
this section, mean the date of the arrival of the goods 
at the interior port of destination. It therefore seems 
to me that, inasmuch as the importer in this case offered 
to pay the duties and charges upon the goods in ques- 
tion within one year from the time the goods arrived at 
Chicago and were warehoused there, the additional 10 
per cent. was improperly and illegally imposed upon 
them. 

The issue is found for the plaintiff. 


, 


a 
B. 
(5633.) 


Date of importation of goods shipped under immediate- 
transportation bonds. 


TREASURY DEPARTMENT, March 30, 1883. 


Sirk: In reply to your letter of the 12th instant, re- 
questing to be informed whether goods imported and 
entered at exterior ports before July 1, but which 
reached their destination under the immediate-trans- 
portation act after that date, will be subject to duty 
under the new tariff taking effect July 1, you are in- 
formed that the date of importation at the exterior port 
fixes the time which must determine the rate of duty. 
All dutiable goods, therefore, imported before the act 
takes effect, which are not in public store or bonded 
warehouse when it goes into operation, will be liable to 
duty under the present tariff. 

Very respectfully, 
H. F. FRENCH, 
Acting Secretary. 
SURVEYOR OF CUSTOMS, 
Kansas City, Mo. 


C. 
(5749.) 


Date of importation of goods entered for immediate trans- 
portation. 


TREASURY DEPARTMENT, June 4, 1883. 

Str: The Department is in receipt of your letter of 
the 10th ultimo, in which you ask for instructions as to 
the proper date from which to compute the time within 
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which withdrawals for consumption or for exportation 
may be made for merchandise arriving at your port un- 
der immediate-transportation entries without appraise- 
ment. 

In reply, you are informed that the ruling of March 
30, 1883 (Synopsis, 5633), to which you refer, has the 
effect of fixing the date at which the goods arrive at 
the exterior port as the date of importation. This date 
should, therefore, control for all purposes, and previous 
decisions on the subject should be considered as modi- 
fied accordingly. 

Very respectfully, 
H. F. FRENCH, 
Acting Secretary. 
COLLECTOR OF CUSTOMS, 
New York. 


D, 
(6695.) 
Amendment of Regulations— Date of importation of goods 
entered for immediate transportation. 


TREASURY DEPARTMENT, December 23, 1854. 


The first paragraph of article 705 of the Regulations 
of 1884 is hereby amended so as to read as follows: 


Merchandise in bond may be withdrawn from warehouse for con- 


sumption in any quantity not less than an entire package, or if. 


the merchandise be in bulk, one ton in weight, at any time within 
one year from the date of original importation, which in the case 
of merchandise entered for immediate importation, shall be the 
date of arrival at the exterior port, on payment of the duties and 
charges to which it may be subject by law at the time of such with- 
drawal, and thereafter at any time within three years from the 
date of the original importation or arrival as aforesaid, on payment 
of duties assessed on the liqpidation of the original entry, an addi- 
tional duty of 10 per centum of the amount of such duties, and the 
usual legal charges for storage. (Revised Statutes, 2970 and 2980 ; 
Synopsis, 5633 and 5749.) 
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It will be noted that the effect of this amendment is to 
fix the date of importation of merchandise transported 
under the immediate-transportation act of June 21, 1380, 
at the date of its first arrivalin the United States at the 
exterior port, under and in pursuance of the decisions 
of March 30 and June 4, 1883. (Synopsis, 5633 and 
5749.) 

The other paragraphs of such article 705 will remain 
unchanged. 7 

Very respectfully, 


Cuas. E. Coon, 
Acting Secretary. 


To COLLECTORS AND OTHER 
OFFICERS OF THE CUSTOMS. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 284. 


JESSE SPALDING, CoLLector or Customs FoR THE PorT 
AND District or Carcaco, PLAINTIFF IN Error, 


VS. 


JOHN V. FARWELL, CHARLES B. FARWELL, anp 
JOHN K. HARMON, Copartners as Jonn V. Far- 
WELL & Co., DEFENDANTS IN ERROR. 


In Error to the Circuit Court of the United States for the 
Northern District of Illinois. 


BRIEF FOR DEFENDANTS IN ERROR. 


et 


BRIEF OF ARGUMENT. 


The defendants in error imported, at Chicago, on March 
29, 1883, certain dutiable merchandise, which was on that 
day entered on a warehouse entry and deposited in a United 
States bonded warehouse, pursuant to the provisions of sec- 
tion 2962, Revised Statutes of the United States. 


| 
| 
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The goods in question were imported at Chicago under 
the sanction of what is known as the Immediate Transpor- 
tation Acts, and Treasury regulations thereunder. 

(1.) Sees. 2999-2997, Rev. Stats. of the U. S. 

(2.) An act to amend the statutes in relation to immediate 
transportation of dutiable goods, and for other purposes, ap- 
proved June 10, 1880. (Sup. to Rev. Stats., Vol. I, pp. 545, 
546.) 

(3.) General regulations under the Customs and Naviga- 
tion Laws of the United States, 1884, articles 759 to 775, in- 


clusive, pp. 315-325. 


The date of the arrival of the goods in New York was 
March 15, 1883, at which time they were transferred from 
the ocean vessel, under the supervision of the customs offi- 
cers at New York, to cars of a bonded railway company, and 
were immediately forwarded to the port of destination (Chi- 
cago) without examination and appraisement, as provided 
by law. 

As stated above, upon their arrival in Chicago, March 29, 
1883, they were duly entered for warehouse, and a wareliouse 
bond was executed, conditioned as follows: 


«* * * that if within one year from the said date of 
original importation [March 29, 1883] the said goods, wares, 
and merchandise shall be regularly and lawfully withdrawn 
from public store or bonded warehouse on payment of the 
legal duties and charges to which they shall then be sub- 
ject; or if, after the expiration of one year and within three 
years from the said date of original importation, they shall 
be so withdrawn upon like payment, with 10 per cent. added 
upon the amount of such duties and charges * * *, 
then this obligation to be void ; otherwise to remain in full 
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force.” (Sec. 2970, Rev. Stats. U.S.; Treasury Regulations 1884, 
art. 671.) 


The goods remained in warehouse at Chicago, under the 
bond above referred to, until March 19, 1884, which was 
one year and four days after their arrival at New York 
and ten days less than a year from the date of their arrival 
and entry at Chicago. | 

The importers (defendants in error) withdrew the goods 
frown bond on March 19, 1884, upon an entry for consump- 
tion, and were compelled to pay to the collector 10 per cent., 
in addition to the legal duties and charges, in order to ob- 
tain possession of the goods. 

Against this exaction the defendants in error protested 
and appealed, as required by law (sec. 2931, Rev. Stat. U.S.), 
and their appeal having been decided by the Secretary of 
the Treasury, they brought suit for the recovery of the 10 
per cent. so paid, amounting to four hundred and four dol- 
lars and nine cents, with interest thereon from date of pay- 
ment. 

A trial was had before Blodgett, J., without a jury,a jury 
having been waived, and the court rendered a special find- 
ing (Rec., p. 6); also a general finding and judgment. 

The question of law involved in this case has been the 
subject of an opinion of the Attorney General and of the 

Secretary of the Treasury, but is believed to be before this 
Court for the first time. 

The position of the Treasury Department is that the date 
of the arrival at the seaboard port of goods intended for im- 
mediate transportation without appraisement is the date of 
original importation, and the defendants in error submit 
that the manifest intention of Congress in establishing in- 
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terior ports of entry and giving them all the privileges of the 
seaboard ports was to continue the voyage of importation 
without interruption from the foreign port to the port of des- 
tination, merely making provision for the transfer of cargo 
en route at the port where the ocean steamer landed and the 
railway train took up the journey inland. Hence they claim 
that the date of arrival at the seaboard of such goods as are 
immediately forwarded under immediate transportation 
entry is only incidental to the business of transferring, and 
that the date of arrival at the port of destination, as shown 
by the invoices, manifests, and bills of lading, is the date of 
original importation. It follows that the place of original 
importation is the place where the goods come into the pos- 
session of the importer through the medium of the custom- 
house entries and where the duties are paid or secured to be 
paid by the importer. It is when the goods go into ware- 
house for the first time. 


Section 2970 of the Revised Statutes provides that— 


“Any merchandise deposited in bond in any public or 
private bonded warehouse inay be withdrawn for consump- 
tion within one year from the date of original importation, on 
payment of the duties and charges to which it may be sub- 
ject by law at the time of such withdrawal, and after the ex- 
piration of one year from the date of original importation, 
and until the expiration of three years from such date, any 
merchandise in bond may be withdrawn for consumption 
on payment of the duties assessed on the original entry and 
charges and an additional duty of ten per centum of the amount 
of such duties and charges.” 


It is under this section of the statute that these goods were 


permitted to remain in warehouse. 
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The only question in the case is whether these goods re- 
mained in warehouse more than one year from the date of 
original importation. 

There are three expressions commonly used to designate 
ports as regards the landing and entry of merchandise. 
‘These expressions are (1) port of arrival, (2) port of final des- 
tination, and (3) port of original importation. 

Prior to the enactment of the immediate transportation 
law all ports of entry or original importation were at the 
seaboard. All duties upon imported merchandise were re- 
quired to be paid or secured to be paid by the importers or 
consignees at the port of entry, where goods were landed 
from the ocean vessel. Up to the time of the passage of the 
immediate transportation act the terin “ port of final desti- 
nation” had no significance beyond describing the port at 
which the ocean voyage terminated; but upon the passage 
of this law, in 1870, a number of inland cities named in tie 
first section of the law were at once designated as “ ports of 
final destination,” and were thus distinguished from “ norts 
of first arrival” in speaking of the importation of goods at 
these interior cities—e. g., Chicago, St. Louis, Kansas City, 
Milwaukee, St. Paul,and other inland cities are ports of final 
destination, and New York, Boston, Philadelphia, &c., are 
ports of first arrival. 

The other expression, “port of original importation,” has 
reference purely to the administration of the customs serv- 
ice, and has always applied to the port at which the entry 
for warehouse or consumption was required to be made and 
the duties paid or secured to be paid. 

Upon this point we refer to that portion of the opinion of 
Judge Blodgett, reported in XXIV Federal Reporter, at page 
18, in which he says: 
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“The only question in this case is, When does the year 
begin to run as to goods transported from an exterior to an 
interior port and warehoused in bond at the interior port? 
Does it begin to run from the date of the arrival of the goods 
at the exterior or interior port? The statute says ‘within 
one year from the date of original importation.’ A careful 
examination of the legislation by Congress out of which 
has been developed our present system of transporting goods 
in bond from their port of first arrival to their interior port 
of destination and there allowing them to be warehoused, 
satisfies me that it was the intention of Congress to place 
importers at the interior ports upon the same footing and 
give them the same time for the payment of their duties as 
is allowed to importers at exterior ports, and that as to 
goods which have been transported from an exterior port of 
first arrival to an interior port of destination the words ‘ date 
of original importation, as used in this section, mean the 
date of the arrival of the goods at the interior port of desti- 
nation.” 


We beg to refer the Court to an opinion of the learned At- 
torney Generali of the United States upon the question as to 


whether, under the 5th section of the act of March 3, 1875 
(Stat. at Large, Vol. XVIII, p. 316), merchandise which ar- 
rived at New York from a foreign port prior to March 38, 
1875, but which arrived at an interior port under an amme- 
diate transportation bond, without appraisement, after that date 
is, by virtue of the provisions of the above-named section, 
exempt from liability to the increased duty imposed by that 
act. 15 Op., p. 7. 

“IN SUCH CASE TH# MERCHANDISE IS TO BE REGARDED 
UNDER THAT SECTION THE SAME AS IF THE SHIP IN WHICH IT 
REACHED THE PORT OF FIRST ARRIVAL HAD CONTINUED HER 
VOYAGE TO THE PORT OF FINAL DESTINATION.” 

Digest of Op. Att’ys Gen., p. 175. 
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The attention of this Court is respectfully directed to the 
fact that the immediate transportation law has undergone 
certain modifications since the original act was passed, and 
these modifications are indicative of the intention of Con- 
gress to “ place the importers at the interior ports upon the 
same footing” as the importers at the seabord ports. 


The principal change in the law is observable by com- 
paring section 2990, Revised Statutes (act of July 14, 1870, 
sec. 1), with the first section of the act of June 10, 1880), 
(Stat. at Large, Vol. 21, p. 545). 

The following are the parts of the sections referred to 


showing the changes: 


‘‘ When any merchandise * * * 
shall appear, by the invoice or bill of 
lading and by the manifest, to be con- 
signed to and destined for either of 
the ports specified in sec. 2997, the 
collector at the port of arrival shall 
permit the owner, agent, or con- 
signee to make entry thereof for 
warehouse or immediate transporta- 
tion, in triplicate, setting forth the 
particulars in suck entry and the 
route by which such merchandise is 
to be forwarded, whether by land or 
water.’’ * * * (Sec. 2990 Rev. Stais.) 


‘« That 


* % *% 


when any merchandise 
shall appear, by the in- 
voice or bill of lading and manifest 
of the importing vessel, to be con- 
signed to and destined for either of 
the ports specified in the seventh 
section of this act, the collector at 
the port of arrivi shall allow the 
said merchandise to be shipped im- 
mediately after the entry prescribed 
in section two of this act has been 
made. | 

‘‘That the collector at the port of 
first arrival shall retain in his office 
a permanent record of such merchan- 
dise so to be forwarded to the port of 
destination, and such record shall 
consist of a copy of the invoice and 
an entry whereon the duties shall be 
estimated as closely as possible on 
the merchandise so shipped ; but no 


oaths shall be required on said 
entry.”’ (Act June 10, 1880, secs. 1 
and 2.) 


During the ten years from 1870 to 1880 the attitude of 


the Treasury Department in 


administering this remedial 


law may be gathered from the decisions as published in the 


Synopsis of Decisions of the Secretary of the Treasury dur- 


ing those years. These decisions show that the importers 
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at the interior ports raised the question in 1875 as to whether, 
under the immediate transportation sections of the Revised 
Statutes (2990-2997), the allowance for damage received 
during the voyage could be claimed, ascertained, and allowed 
at the port of destination, in view of the provisions of sec- 
tion 2927, Revised Statutes. The opinion of the Attorney 
General was requested by the Secretary of the Treasury, and 
the Attorney General says: 

“Tamclear, * * * that the computation of ‘ten days’ 
is to be made from the landing of the merchandise at the 
last port.” 


Section 2927 prohibits any allowance for damage on 
merchandise that has been entered “unless proof to ascer- 
tain such damage shall be lodged in the custom-house of 
the port where such merchandise has been landed within ten 
days after the landing of such merchandise.” 

The Attorney General says: 


“The words ‘ after the landing of such merchandise ’ must 
be taken to mean after the landing at the port of destination.” 
(Synopsis of Decisions Treasury Department, 1875, No. 2339, 
p. 247.) 


It has been held that the importation of foreign goods is 
not complete as long as the goods remain in the custody of 
the officers of the customs. 

United States vs. Bingan, 2 Clifford, 512. 


When merchandise is taken from an ocean vessel at the 
port of first arrival, to be forwarded to a port of destination 
without examination and appraisement, it “ shall be trans- 
ferred, under proper supervision, directly from the import- 
ing vessel to the car, vessel, or vehicle in which the same is 
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to be transported to its final destination” (act June 10, 
1880, sec.6). “ Itshall be transported by common carriers to 
be designated for this purpose by the Secretary of the Treas- 
ury, and to and by none others.” (Jbid., sec. 3.) 


“Such merchandise shall be conveyed in cars, vessels, or 
veliicles securely fastened with locks or seals, under the ex- 
clusive control of officers of the customs.” (Ibid., sec. 5.) 


The penalty of the bond required to be given tothe Gov- 
ernment by common carriers under this law is not more 
than $500,000 nor less than $250,000. 

Treasury Regulations 1884, art. 769. 


Each common carrier is required to appoint persons by 
power of attorney, at the ports of first arrival named in the 
law, to receipt forthe merchandise to be transported to ports 
of final destination. 

Thid., art. 769. 


From the time the goods leave the-ocean vessel till they 
arrive at their destination they remain in the absolute con- 
trol of the customs officers and in the custody of the Govern- 
ment. 

The manifest intention of Congress was, as shown in the 
law, to continue the voyage of importation to the port of 
destination, and there to permit of their entry for the first 
time, thus constituting the port of destination the port of 


original importation. 


Percy L. SHuUMAM, 
For Defendants in Error. 


LL 


——aEE nn 


es 


OcTOBER TERM, 1888. 
No. 285. eh oe 


> . JESSE SPALDING, COLLECTOR OF CUSTOMS 
: PORT AND DISTRICT OF CHICAGO, PLAIN 
ERROR, — 


Vs. 


LEWIS COHN AND MOSES L. COHN, COPARTNE 
COHN AND SON. =: pees 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
NORTHERN DISTRICT OF ILLINOIS. 


FILED JUNE &, 1886. 


n= Oe sa 


GORE 


TST enamel = 


OOS Oe 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18838. 


No. 285. 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR THE 
PORT AND DISTRICT OF CHICAGO, PLAINTIFF IN 


ERROR, 
VS. 


LEWIS COHN AND MOSES L. COHN, COPARTNERS AS 
COHN AND SON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE © 
NORTHERN DISTRICT OF ILLINOIS. 


INDEX. 


4 


SNE in ona cktinen 6000ds su bade cdngnsecbendanedenves okseaense sowue ex 
TROND cc cass sevnes Se wdws 06 ccvend sy bbe 60es Gadube sécaueqnaneeen es 
Bond for costs 

Summons ...... seeded Cemees ncdeas bbeeus 4 d0deee sekess Gnesi 
Declaration 

Appearance 


Order taking cause under advisement 
Special finding 

Judgment 

Order as to probable cause 

Clerk’s certificate 

Writ of error 


MNO AOA TO fs & OH HW WO eH = 


qagearer ee a ee D> aptamer ote ee 


smaeieeee Bo AS ERR Cte ore, 
ry it: Qa es ees : — 


1a eae ag ae oe eee Fae: Fe en 


ee a 


SPALDING VS. LEWIS COHN AND MOSES L. COHN, 


] Pleas in the circuit court of the United States for the northern dis- 
trict of Illinois, held at the United States court-rooms in the city 

of Chicago, in the district aforesaid, before the Hon. Henry W. Blod- 
gett, district judge of the United States for the northern district of Tli- 
nois, on Monday, the first day of June, in the adjourned May term of 
said court, in the vear of our Lord one thousand eight hundred and 
eighty-five, and of our Independence the one hundred and ninth year. 


Wa. H. Brap.ey, Clerk. 


Louris CoHN AND Moses CoHN 


vs 
; - Assumpsit. 
JESSE SPALDING, CQLLECTOR OF CUSTOMS FOR | 
the port and district of Chicago. J 


NORTHERN District oF ILLINOIS, ss: 


Be it remembered that on the twenty-ninth day of November, 1884, 
came the plaintiffs, by their attorneys, and filed in the office of the clerk of 
the circuit court of the United States for the northern district of Illinois, 
at Chicago, in said district, their preecipe and bond for costs in said above- 
entitled cause, which said precipe and bond are respectively in the words 
and figures following, to wit : 
2 Preveipe. 
UNITED STATES OF AMERICA, 

Northern District of Illinois, ss: 


United States circuit court, northern district of Ills., to the January term, 
, A. D. 1885. 


Louis Coun anp Moses L. CoHN, COPART-- 
ners, doing business as Louis Cohn & Son, a 
i | Assumpsit; damages, 
rs, f >» ~ 
. “, , mestte\emnadbintn . - S500, 
JESSE SPALDING, COLLECTOR OF CUSTOMS FOR 
the port and district of Chicago. 


The clerk of said court will issue a summons in the above-entitled cause 
to said defendant in a plea of trespass on the case upon promises, to the 
damage of said plaintiffs in the sum of five hundred dollars dollars, and 
direct the same to the marshal of said district to execute and make it re- 
turnable to the January term of said court, A. D. 1885. 

SHUMAN & DEFREES, 
Plaintiff’ Attorneys. 


To Wiriu1AM H. Brap.ey, Esq., Clerk. 
CuicaGo, November 28, 1884. 


(Endorsed :) Filed Nov. 29, 1884. Wm. H. Bradley, clerk. 
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o Bond. 


UniTep STATES OF AMERICA, 
Northern District of Illinois ss : 


Circuit court, January term, A. D. 1884. 


LovutIs COHN ET AL 
vs. -In Assu’psit. 
JESSE SPALDING, COLLECTOR, &c. J 


We enter ourselves security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or to any 
of the officers of this court; and in default of payment by the plaintiffs 
of any costs ordered or adjudged to be paid by them, we hereby agree and 
stipulate that execution may issue against our property for any costs taxed 
against the plaintiffs. 

Dated this 29th day of November, A. D. 1884. 

SHUMAN & DEFREEs. 

(Endorsed :) Filed Nov. 29 A. D. 1884. Wm. H. Bradley, clerk. 


On the same day, to wit: on the twenty-ninth day of November, 1884, 
there issued out of said clerk’s office a writ of summons in said entitled 
‘ause, which said writ, together with the return of the marshal endorsed 
thereon, is in the words and figures following, to wit: 
4 Crrevuir Court OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: -- 


The United States of America to the marshal of the northern district of 
Illinois, greeting : 

We command you to summon Jesse Spalding, collector, &c., if found 
in your district, to be and appear before our judges of our circuit court of 
the United States for the northern district of I}linois, on the first day of 
the next term thereof, to be holden at Chicago, in the district aforesaid, 
on the third Monday of December next, to answer unto Louis Cohn and. 
Moses L. Cohn, copartners, doing business as Louis Cohn & Son, of a 
plea of trespass on the case upon promises, to their damage as it is alleged . 
of five hundred dollars, and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 29th day 
of November, in the year of our Lord one thousand eight ‘hundred and 
eighty-four, and of our Independence the 109th year. 

“[sEaL.] i Wa. H. BRADLEY, a 


Marshals return. 


I have served the within writ by reading the same to and within the 

presence and hearing of Jesse Spalding, tuerein named, on the 1st day of | 
December, 1884. 

5 A. M. JONES. 

U. S. Marshal. | 

By R. D. SHERMAN, 

Deputy. a 


(Endorsed:) Filed Dec. 6, A. D. 1884. Wm. H. Bradley, clerk. 
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Afterwards, to wit, on the first day of December, 1884, came the plaintiffs, 
by their attorneys, and filed in said clerk’s office their declaration in said 
entitled cause, which said declaration is in the words and figures follow- 
ing, to wit: | 


Declaration. 


Unitrep STaTes oF AMERICA, 
Northern District of Illinois, ss: 


In the United States circuit court fur the northern district of Illinois, to 
the December term, 1884. 


Louis Cohn and Moses Cohn, copartners, doing business under the firm 
name and style of Louis Cohn & Son, plaintiffs in this suit (which isa 
suit arising under the revenue laws of the United States and is brought 
to recover duties claimed by the plaintiff’ to have been illegally exacted of 
them, and by them paid under protest), by ‘Shuman & Defrees, their 

attorneys, complain of Jesse Spalding, collector of customs for 
6 the port and district of Chicago, defendant herein, who was sum- 
moned, ete., of a plea of trespass on the case on promises. 

For that whereas the said plaintiffs, heretofore, to wit, on the first day 
of November, in the year of our Lord one thousand eight hundred and 
eighty-four, at, to wit, the northern district of Illinois, made payment to 
the said defendant, collector, as aforesaid, of a certain large sum of money, 
to wit, the sum of three hundred and thirty-five dollars and fifty cents, 
lawful money of the United States, as duties, under protest, and in order 
to obtain possession of certain scrap tobacco, merchandise imported into the 
United States for them, the said plaintiffs, entered for consumption at the 
custom-house at the port of Chicago, in the district aforesaid, under the 
charge and control of the said defendant, as such collector; and the said 
plaintiffs aver that sum of money above specified, so paid to the said de- 
fendant as aforesaid, as duties as aforesaid, was in excess of the amount of 
duties authorized by the laws of the United States to be levied, collected, 
and paid upon the merchandise aforesaid, and was by the said defendant, 
collector, illegally demanded and exacted of and from the said plaintiffs. 

And the said plaintiffs aver that within ten days after the ascertainment 
and liquidation of the duties upon the merchandise aforesaid by the 

proper officers of the customs, they, the said plaintiffs, being dis- 
7 satisfied with the decisions of the said collector, gave notice, in 

writing to the said defendant, as collector, setting forth therein, 
distinctly and specifically, the ground of their the said plaintiffs’ objections 
thereto; and that within thirty days after the date of the said ascertaiment 
and liquidation as aforesaid, the plaintiffs appealed to the Secretary of the 
Treasury of the United States. And the said plaintiffs aver that the de- 
cision of the said Secretary of the Treasury has been had on said appeal, 
and that this suit has been brought within ninety days afier the decision 
of the said Secretary of the Treasury on such appeal. 

By means whereof, and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiff the sum of three hundred and thirty-five dollars and 
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fifty cents, lawful money as aforesaid, so illegally demanded of, and under 
protest paid by, the said plaintiffs as aforesaid, and being so liable the 
said defendant afterw ards, to wit, on the day and year and at the district 
aforesaid, in consideration ‘thereof, undertook and then and there faithfully 
promised the said plaintiffs well and truly to pay to the said plaintiffs the 
said sum of money when he, the said defendant, should be thereunto 
afterwards requested. 
And whereas, also, the said defendant afterwards, to wit, on the same 
day and year, and at the place last aforesaid, became and was in- 
8 debted to the said plaintiffs in the further sum of five hundred 
dollars, like lawful money as aforesaid, for money by the said de- 
fendant, before that time had and received to and for the use of the said 
pl aintifts, and being so indebted, the said defendant afterwards, to wit, on 
the day and year and at the district last aforesaid, in consideration thereof, 
undertook and then and there faithfully promised the said plaintiffs well 
and truly to pay unto the said plaintiffs the said sum of money last men- 
tioned whenever the said defendant should be thereunto afterwards re- 
quested. 
Nevertheless the said defendant (although often requested, ete.) has not 


paid the said several sums of money above specified, or any or either of 


them, or any part thereof, to the said plaintiffs ; but to pay the same or 
any part thereof to the said plaintiffs the said defendant hath hitherto 
wholly neglected and refused and still does so neglect and refuse, to the 
damage of “the said plaintiffs in the sum of five hundred dollars, : and there- 
fore the said plaintiffs bring their suit, &e. 
. SHUMAN & DEFREES, 
Plaintifis’ Attorneys. 


(Endorsed :) Filed Dee. 1,1884. Wm. H. Bradley, clerk. 


9 _ AReewarcs, to wit, on the thirty-first day of December, 1834, 

ame the defendant, by his attorney, and filed in said clerk’s office 
his pase in said entitled cause, which said appearance is in the 
words and figures following, to wit: 


Appearance. 
Cir. e’t of U.S., no. dist. of Ills. 

Louis COHN ET AL. ) 
vs, 4 

JESSE SPALDING, coL’rR, «ce. | ° 

The defendant’s appearance is hereby entered by his att’y. 
RicHarpD 8S. Tura. L, 
U.S. Att'y. 


(Endorsed:) Filed Dec. 31, 1884. Wm. H. Bradley, clerk. 


On the same day, to wit, on the thirty-first day of December, 1884, 
came the defendant, by his attorney, and filed in said clerk’s office his plea 


lie. te _ 
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in said entitied cause, w whieh said plea is in the words and figures follow- 
ing, to wit: 


Plea. 


In the cireuit court of the United States of America for the northern 
district of Illinois. December term, 1884. 


10 JESSE SPALDING, COLLECTOR, aie 
ats Assumpsit 
Louis CoHN ET AL. 

And the said Jesse Spalding, defendant, by Richard S. Tuthill (United 
States attorney for this district), his attorney, comes and defends, ete., when, 
ete., and says that he did not undertake or promise in manner and form, 
as the said plaintiffs have above thereof complained against him, and of 
this the said defendant puts himself upon the country, ete. 

RIcHAR p S. TuTHiny, 
LU". S. Attorney, for Defendant. 


(Endorsed:) Filed Dee. 31, 1884. Wm. H. Bradley, clerk. 


11 Afterwards, to wit, on the eleventh day of March, in the ad- 

journed March term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


Lovis COHN ET AL. 
re. - Assumpsit. 
JESSE SPALDING, COLLECTOR, &C. 


Now come again the plaintiffs, by their attorneys, and the defendant, 
by the district attorney, and after hearing the concluding evidence and the 
arguments of counsel the court takes the same under advisement. 


12 Afterwards, to wit, on the first day of June, 1885, there was 
filed in said clerk’s office the special finding of the court in said 
entitled cause, which said special finding is in the words and figures fol- 
lowing, to wit: 
Special finding. 


U.S. circuit court, northern district of Illinois. 


COHN ET AL. ) 


ve, 


SPALDING, COL’R, «Cc. } 


The court, upon the proofs, find the facts to be as follows: 
The goods i in question are known to the trade as “scrap tobacco,” being 
composed of fragments or pieces broken or cut off in the manufacture of 
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cigars, and seraps from the tables of the cigar-rollers, and that before they 
ean be put into form for consumption they have to undergo another proc- 
ess; that they are used as filling for cheap cigars or worked into some 
kinde of smoking tobaceo or into cigarettes, and therefore it should be 
treated for the purposes of duty as “ unmanufactured tobacco.” The goods 
were entered and claimed as “unmanufactured or scrap tobacco.” The 
def’t classified them as manufactured tobacco, and assessed a duty thereon 
at 40 cents per pound. 
H. W. Biopeerr, Judge. 


(Endorsed :) Filed June 1, 1885. Wm. H. Bradley, clerk. 
13 On the same day, to wit, on the first day of June, in the adjourned 

ry term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Judgment. 


Louis CoHn AND Moses Coun ) 


vs, , 

Sail je 5a Sse ee Assumpsit. 
J ESSE SPALDING, COLLECTOR OF CUSTOMS FOR | 
the port and district of Chicago. J 


Now come the parties by their attorneys, and the court having considered 
and being now fully adv ised upon the matters heretofore submitted herein, 
finds the issue for the plaintiffs, and assesses their damages at three hun- 
dred and thirty-five dollars and fifty cents, with interest and costs. 

It is thereupon considered and adjudged by the court that the plaintiffs 
do have and recover of the defendant the said sum of three hundred and 
thirty-five dollars and fifty cents, their damages, with interest thereon from 
the time the same was paid to the defendant, together with their costs in 
this behalf, amounting to twenty-three dollars and forty-six cents, and that 
they have execution therefor. 


14 Afterwards, to wit, on the fifteenth day of June, in the adjourned 

May term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Order. 


Lovis CoHN AND Moses ConHN 
oe 
Us, t 


JESSE SPALDING, COLLECTOR OF CUSTOMS FOR { 
the port and district of Chicago. 


Oe mee” 


-A ssumpsit. : 


Now comes the said defendant, by the district attorney, and on his mo- 
tion it is certified by the court that there was probable cause for the acts 
done by said defendant as complained herein. 


15 NORTHERN District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the above 
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and foregoing to be a true and correct transcript of the record of all the 
proceedings had in said court in the cause wherein Louis Cohn and Moses 
L. Cohn are the plaintiffs and Jesse Spalding, collector of customs for the 
port and district of Chicago, is the defendant, as the same appear from the 
files and records of said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at my office in Chicago, in said district, this thirteenth 
day of February, 1886. 

[SEAL. ] Wa. H. BRADLey, 

Clerk. 
16 UNITED STATES OF AMERICA, 
Northern district of Illinois, ss: 


The United States of America. 


To the judges of the circuit court of the United States, for the northern dis- 
trict of Illinois, greeting : 

Because in the record and proceedings, as also in the rendition of a 
judgment ina plea which is before you in said cireuit court, between 
Louis Cohn and Moses L. Cohn, copartners, &c., plaintiffs, and Jesse Spald- 
ing, collector of customs, &c., defendant, in an action of assumpsit, a mani- 
fest error hath happened, to the great damage of the said Jesse Spalding, 
collector of customs, &c., defendant, as by his complaint appears, and it be- 
ing fit that the error, if any there has been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be given therein, that then, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same at 
Washington on the second Monday of October, A. D. 1886, in thie Su- 
preme Court to be then and there held ; that the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error, what of right and according to 
the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 21st day of January in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Independence 
of the United States the 110th year. 

[SEAL. | Wn. H. BrapDLey, 

Clerk of the U. S. Circuit Court, Nor. Dist. of Illinois. 


(Indorsed :) Supreme Court of the United States, Jesse Spalding col- 
lector of customs, &e., plaintiff in error vs. Louis Cohn, et al, defendant in 
error. Writ of error. Copy deposited for the defendant in error in the 
clerk’s office U. S., northern district of Illinois. 


17 Unirep STaTes OF AMERICA, 
Northern district of Illinois, ss : 
To Louis Cohn & Moses Cohn, greeting: 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
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Monday of October, A. D. 18 —, pursuant to a writ of error filed in the 
in the clerk’s office of the circuit court of the United States for the 
northern district of Lllinois, wherein Jesse Spalding is plaintiff in error, 
to show cause, if any there be, why the errors mentioned should not be 
corrected and speedy justice should not be done to the parties in that be- 
half. 

Witness the Hon. H. W. Blodgett, judge presiding in the cireuit court, 
this 18th day of March, in the vear of our Lord one thousand eight 
hundred and eighty-six. 

H. W. BLopcGerr, 
Judge. 


[ hereby accept service of the within citation. 
P. L. SHUMAN, 
Plaintifi’s Attorney. 
CHicaco, March 22, 1886. 


(Indorsed :) 19341. Supreme Court of the United States. Jesse Spald- 
ing vs. Louis Cohn, et al., citation to October term A. D. 1886. 

(Indorsement on cover:) No. 285, Jesse Spalding, collector of customs 
for the port and district of Chicago, plaintiff in error, vs. Lewis Cohn 
and Moses L. Cohn, copartners as Cohn & Son. N. Illinois, C. C. U.S. 
Filed June 8, 1886. 
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Ju the Supreme Court of the Muited States, 
OcToseR Term, 1888. B 


JESSE SPALDING, COLLECTOR, ETC., | 
plaintiff in error, : 

v8. > No. 285. Sele 

Lewis Conn anD Moses L. Cony, * 
& - copartners as Cohn & Son. : 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLI- | 
NOIS. 
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Iu the Supreme Court of the Wnited States. 


OcToBER TERM, 1888. 


JESSE SPALDING, COLLECTOR, ETC., } 
plaintiff in error, 
US. No. 285. 
Lewis Conn anp Mosss L. Cony, 
copartners as Cohn & Son. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLI- 
NOIS. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


é 


This is an action to recover a sum of money 
which represents an illegal excess in the exaction 
of duty on an importation of what is known to 
the trade as ‘‘scrap tobacco,” “‘ being composed,” 


99951 


AAS | 


) 


as the court found, “of fragments or pieces 
broken or cut off in the manufacture of cigars 
and scraps from the tables of the cigar-rollers ” 
(pp. 5, 6). It was also found that these scraps 
‘are used as filling for cheap cigars or worked 
into some kinds of smoking tobacco or into 


cigarettes.” 

The goods were entered and claimed as ‘‘un- 
manufactured or scrap tobacco,” dutiable at 35 cents 
per pound under Schedule F' of the act of 1883 
(22 Stat., 503), but the collector classified them 
as manufactured tobacco, and assessed a duty 
thereon of 40 cents per pound (7., 503). 

The court held that the goods should be clas- 
sified as unmanufactured tobacco, and, accord- 
ingly, entered judgment for the difference be- 


tween the two rates of duty (p. 6). 


ASSIGNMENT OF ERROR. 


The judgment of the court below was erro- 
neous, the assessment of duty by the collector 
being in conformity to the law. 


ARGUMENT. 


The construction put upon the law by the 
collector is necessary to harmonize the customs 
laws with the internal-revenue law, the two sys- 
tems being im pari materia. 

The whole subject is so fully presented in the 
following rulings of the Treasury Department 
that further discussion is unnecessary: 


TOBACCO CLIPPINGS AND COTTINGS—CLASSIFICATION OF, 


TREASURY DEPARTMENT, November 2, 1875. 


Sir: On the 2ist of May, 1870, the Department decided by 
letter of that date, addressed to the collector of customs at 
Philadelphia, that scrap tobacco, otherwise known as tobacco 
clippings and cuttings, was dutiable under the provision of 
section 6, act March 2, 1861, for ‘‘unmanufactured tobacco,” 
at the rate of thirty per cent. ad valorem. 

This decision remained undisturbed and unquestioned until 
recently, when it was charged that such ruling was inconsist- 
ent with that of the Commissioner of Internal Revenue, that 
officer holding that all such tobacco is to be considered as 
manufactured tobacco, within the meaning of the internal- 
revenue law. 

As the law applied the same internal-revenue tax to imported 
as to domestic manufactured tobacco, the effect of the two de- 
cisions, taken together, was, that the article in question was 
assessed for duty under the tariff act of 1861 as unmanufact- 
ured tobacco, while it was taxed under the internal-revenue 
law of 1862 as manufactured tobacco. 

It may be proper to add in this connection that the reason 
why this subject was not agitated at an earlier day is, proba- 
bly, because importations of this description of tobacco have 
not, until a comparatively recent date, been made to any con- 
siderable extent. 

It remains to be considered whether these decisions shall 
both stand, or whether a uniformity of ruling should be estab- 
lished, se such tobacco, either as manufactured or 
unmanufactured, for all revenue purposes. _ 

The raling of the Commissioner of Internal Revenue was 
based upon the fact that the internal-revenue law (act July 


+ 


20, 1868, sectiou 62) defines scraps, clippings, cuttings, and 
sweepings of tobacco to be manufactured tobacco. Such defi- 
nition necessarily makes the tobacco in question subject to tax 
as manufactured tobacco, irrespective of the question whether 
it is commercially known as such or not. 

The tariff act of 1861, under which it was decided that to- 
bacco scraps were dutiable as unmanufactured tobacco, did not 
define what should be considered manufactured and what un- 
manufactured tobacco. This question was one of construc- 
tion, to be determined by the commercial meaning of such 
terms, or from other sources of information outside of the act 
itself. 

All the above provisions of law are found in the Revised Stat- 
utes, and the question now to be determined is, whether the 
Department’s said decision of May 21, 1870, shall or shall not 
prevail. 

Upon a further review of the subject, I have to state that, 
while the Department sees no reason to change the view here- 
tofore entertained, that tobacco scraps, clippings, or cuttings 
are not commercially known and recognized as manufactured 
tobaeco, it nevertheless feels constrained, in determining what 
shall be its classification for the assessment of customs duties, 
to adopt the definition of the statute, classifying such tobacco 
as a manufactured article for the purposes of the internal-rev- 
enue law, the several provisions of law relating to the collec- 
tion of internal revenue and of import duties being necessarily 
construed as in pari materia. 

In view of the premises, therefore, the Department holds 
that imported tobacco scraps, including cuttings and clip- 
pings, are subject to duty under the provision of Schedule J, 
Title 33, of the Revised Statutes, for manufactured tobacco, 
at the rate of 50 cents per pound, and you will govern your 
action accordingly. 

I am, very respecttully, 
B. H. Bristow, 
Secretary. 
Collector of Customs, New York. 


SCRAP TOBACCO—DUTIABLE AS MANUFACTCRED., 


TREASURY DEPARTMENT, January 31, 1884. 
Sir: The Department duly received your letter of the 4th 
of August last, transmitting the appeal (7316 h) of Straiton & 
Storm from your decision assessing duty at the rate of 50 cents 
per pound on certain tobacco scraps imported, per Saratoga, 
May 15, 1883, which the appellants claim to be dutiable at the 
rate of 30 per cent. ad valorem, under the provision in Schedule 
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J (T. I., old, 211) for “‘anmanufactured tobacco, not otherwise 
provided for.” 

The merchandise was classified as ‘‘ tobacco, unmanufact- 
ured,” under (T. I., old, 209) Department’s ruling of Novem- 
ber 2, 1875 (Synopsis, 2486), at a duty of 50 cents per pound, 
but in view of subsequent legislation (act of March 1, 1879), 
the appellants urge that tobacco scraps should be classified as 
unmanufactured tobacco. 

The case was submitted to the United States Attorney-Gen- 
eral, under the provisions of the act of March 3, 1875 (18 Stats. 
at Large, 469), for his views on the question now presented, 
and the following is a copy of the opinion of that officer, dated 
the 25th instant : 

‘Your communication, touching the rates of duty on im- 
ported scrap tobacco, has received my consideration. 

‘* Schedule J, Title 33, of the Revised Statutes, imposes a 
duty of 50 cents a pound on manufactured tobacco, and a duty 
of 30 per cent. ad valorem on unmanufactured tobacco. By 
the act of the 3d of March, 1883, the same classification is pre- 
served, but the duty on manufactured tobacco is reduced to 
40 cents a pound (22 Stats., p. 503). The question is, under 
which classification does scrap tobacco come? 

‘* By section 61 of the act of 20th July, 1568, entitled ‘An act 
imposing taxes on distilled spirits and tobacco, and for other 
purposes’ (15 Stats., 125), ‘refuse scraps and sweepings of 
tobacco’ are classed as manufactured tobacco. 

‘*Taking these acts together, they being clearly in pari mate- 
ria, we must place scrap tobacco in the category of manufact- 
ured tobacco, irrespective of what its mercantile acceptation 
may be, for Congress has given if that classification, and I am 
informed that the Treasury Department has adopted and been 
acting in accordance with that view. 

‘It appears, however, that since the passage of the act of 
March 1, 1879, exempting from the internal-revenue tax im- 
ported scrap tobacco on which the proper customs duty has 
been paid, a question has arisen whether the interpretation of 
the provisions of the tariff now under consideration should be 
controlled any longer by the internal-revenue law. 

‘*T see no reason why the act of March, 1279, should produce 
any such result. The classification in the internal-revenue 
law of scrap tobacco as manufactured tobacco still exists in re- 
spect of domestic tobacco of that kind. But even if there was 
a total repeal of the tax on scrap tobacco, the repealed law 
might still be referred to for the purpose of ascertaining the 
intention of Congress, it being entirely well settled that all 
statutes in pari materia, whether repealed or not, should be 
taken into view in resolving a doubt as to the meaning of any 
one of them. 

‘*My opinion is, therefore, that scrap tobacco is still dutia- 
ble as manufactured tobacco.” 
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Under the views thus expressed, the merchandise was prop- 
erly classified as manufactured tobacco, and your decision in 
the premises is hereby affirmed. Tobacco scraps imported 
since the Ist of July last are dutiable at the rate of 40 cents 
per pound, under Schedule F, act of March 3, 1883 (T. I., new, 
249). 

Very respectfully, 
H. F. FRENCH, 
Assistant Secretary. 
Collector of Customs, New York. 


It is submitted that the judgment should be 
reversed. 
Wm. A. Maovry, 
Assistant Attorney-General. 


APPENDIX. 


CouN AND OTHERS v. SPALDING. 
(Circuit Court, N. D. Illinois. May 26, 1885.) 


Customs DUTIES—UNMANUFACTURED TOBACCO. 
Certain tobacco, known to the trade as ‘‘ scrap tobacco,” com- 
posed of fragments or pieces broken or cut off in the manufacture 
of cigars, held to be dutiable as unmanufactured tobacco. 


At law. 

Percy L. Shuman and Jo. H. Defrees, jr., for plaintiff. 

Chester M. Dawes, assistant United States attorney, 
for defendant. 

BLODGETT, J. (orally). The plaintiff in this case im- 
ported a lot of tobacco and entered it as “ unmanufact- 
ured orscrap tobacco.” Itwas classed by the appraisers 
as manufactured tobacco, and assessed at a duty of 40 
cents per pound. Heyl, pt. 2, p. 15, cl. 249. The only 
question in the case is whether this is manufactured or 
unmanufactured tobacco. The proof in the case shows 
that it is known to the trade as “ scrap tobacco,” being 
composed of fragments or pieces broken or cut off in the 
manufacture of cigars, and scraps from the tables of the 
cigar rollers, and that it has yet to undergo some pro- 
cess by which it can be put into form for consumption. 
The proof in the case shows that it is used either as fill- 
ing for cheap cigars, or worked into some kind of smok- 
ing tobacco, or into cigarettes; and therefore it should 
be treated, for the purposes of duty, as ** unmanufact- 
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ured tobacco.” It was contended at the trial that this 
tobacco came within the provisions of clause 249 as 
‘stemmed tobacco,” but Iam of opinion that this des- 
ignation is used to deseribe leaf tobacco from which the 
stems had been removed, and not these sweepings of a 
cigar factory. 

The issue is theretore found for the plaintiff. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1888. 


No. 288. 


JESSE SPALDING, Cotiector or CusToMs FOR THE PorRT 


AND District OF CHICAGO, PLAINTIFF IN ERROR, 


vs. 


LEWIS COHN anp MOSES L. COHN, CopartTNers As 
CoHN & Son, DEFENDANTS IN ERROR. 


In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 


BRIEF FOR DEFENDANT IN ERROR. 


BRIEF OF ARGUMENT. 


The defendants in error, on or about the first of Novem- 


ber, 1884, imported at Chicago, Illinois, a quantity of scrap 


tobacco, which they entered at the custom-house as “ un- 


2 


manufactured or scrap tobacco, not specially enumerated 
or provided for,” at the rate of 30 per centum ad valorem 
(act March 3, 1883, Schedule F, clause 251). The collector 
classified the tobacco as “manufactured tobacco,” under 
clause 249 of the same schedule (act March 3, 1883), and 
assessed the duty at the rate of 40 cents per pound. The 
defendants in error paid the duty so assessed, under protest, 
and appealed to the Secretary of the Treasury, as required 
by law (sec. 2931, Rev. Statutes _U. S.), and brought suit 
within ninety days after the Secretary’s decision to recover 
the excess of duties, amounting to three hundred and thirty- 
five dollars and fifty cents. 

A trial was had before Blodgett, J., without a jury, a jury 
having been waived, and the court rendered a special find- 
ing (Rec., pp. 5 and 6); also a general finding and judgment 
for the plaintiff. 

By the terms of the special finding, that “ the goods in 
question are fragments or pieces broken or cut off in the 
manufacture of cigars and scraps from the tables of the 
cigar-rollers,” it is made clear that the issue was whether the 
tobacco was or was not “ manufactured,” because the finding 
proceeds to say “that before they can be put into form for 
consumption they have to undergo another process.” 

There is a clause of Schedule “F” providing a duty of 
thirty-five cents per pound upon “all other tobacco in leaf, 
unmanufactured and not stemmed ” (par. 247). This is the 
only clause providing for unmanufactured tobacco, except 


paragraph 251. 

The special finding shows clearly that this tobacco ddes 
not fall within the provisions of the above paragraph. 

The only other paragraph in the law under which the goods 


we Pee em «2. a 


3 


in question, as defined by the special finding, could be prop- 
erly classified for duty is paragraph 251 of Schedule “ F,” for 
“ tobaeco, unmanufactured, not specially enumerated. or pro- 
vided for,” at 30 per centum ad valorem. 

Under this finding the judgment was manifestly correct, 
and we respectfully submit that it should be affirmed. 

Percy L. SHUMAN, 
For Defendants in Error. 
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WILLIAM P. ABENDROTH VS. ABRAHAM VAN DOLSEN ET AL. 1 


1 UNITED STATES OF AMERICA. 


STATE OF New YorK, i 
City and County of New York, 


I, John Reid, clerk of the city court of New York, by virtue of 
the annexed writ of error, do hereby certify that the following pages 
contain a true and complete transcript of the records and proceed- 
ings had in said court in the case of Abraham Van Dolsen & Wil- 
liam H. Arnott against William P. Abendroth, impleaded, &c., as 
the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, this 20th day of Feb- 
ruary, A. D. 1886. 

[Seal City Court of New York. ] 
JOHN REID, 
Clerk City Court, N. Y. 


2 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the city court of 

New York, in the city of New York, Greeting: 

Because in the recurds and proceedings and also in the rendition 
of the judgment of a plea which is in the said city court, before you 
or some of you, in the sum of $2,022.27, said judgment having been 
affirmed by the court of common pleas in and for the city and 
county of New York at a general term thereof, being the highest 
court in the State of New York in which a decision could be had in 
said suit of Abraham Van Dolsen and William H. Arnott, plain- 
tiffs, against William P. Abendroth, impleaded, defendant, and the 
record having been remitted from said court of common pleas to 
your court, where was drawn in question the validity of a statute of 
the United States and the decision was against such validity, and 
where was drawn in question the validity of an authority exercised 


under the United States and the decision was against its validity, 


and wherein the right, privilege, and immunity of said William P. 
Abendroth was claimed under the statute of the United States and 
under authority exercised under the United States and the decision 
was against said right, privilege, and immunity specially set up and 
claimed under such statute or authority, a manifest error hath hap- 
pened, to the great damage of the said William P. Abendroth, 
5) as by his complaint appears, we, being willing that the error, 
if any hath been, should be duly corrected and full and 
speedy justice done to the party aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that, under your seal, dis- 
tinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that you may have the 
same at Washington on the second Monday of October, eighteen 
hundred and eighty-six, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
1—229 


2 “WILLIAM P. ABENDROTH VS. 
spected, thw said Supretme Court may cause further to be done 
therein ts correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 12th day of February, in the vear of our 
Lord one thousand eight hundred and eighty-six. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is hereby allowed February 9, 1886. 
M. R. WAITE, 
Chief Justice U. 8. 


4 {Endorsed:] Supreme Court of the United States. Wil- 

liam P. Abendroth, plaintiff in error, vs. Abraham Van 
Dolsen, William H. Arnott, defendants in error. Writ of error. 
Arnoux, Ritch & Woodford, attorneys for plaintiff in error, 18 Wall 
street, New York city. Service of copy — within hereby admitted. 
N. Y., Feb’y 12, 86. Norwood & Coggeshall, def’ts’ att’ys. 


5 To the Supreme Court of the United States and the Chief 
Justice and associated justices thereof: 

The petition of William P. Abendroth, plaintiff in error, respect- 
fully shows— : 

That on or about the 23rd day of December, 1870, John Griffith, 
George W. Wundram, and your petitioner formed a special partner- 
ship, under the laws of the State of New York in such case made 
and provided, under the name of Griffith & Wundram. 

That subsequently and on or about the 23rd day of November, 
1872, proceedings were duly instituted in the district court of the 
United States for the southern district of New York, in bankruptcy, 
wherein the said firm of Griffith & Wundram was duly adjudged 
and declared to be bankrupts. 

That Abraham Van Dolsen and William H. Arnott, doing busi- 
ness as builders in the city of New York under the firm name of 
Van Dolsen & Arnott, were creditors of John Griffith and George 
W. Wundram for goods sold and delivered and work, labor, and 
services rendered on the said 23rd day: of November, 1872, and on 
that day held the promissory note of said Griffith & Wundram for 
$900 on account thereof. 

That said firm of Van Dolsen & Arnott were made parties to said 

proceedings in bankruptcy and were duly served with notice 
6 by the United States marshal as messenger of the bankruptcy 
court. 

That such proceedings were thereupon had in said court, in 
bankruptcy, to which said Van Dolsen & Arnott were parties, that 
it was duly adjudged and determined that said John Griffith and 
George W. Wundram, the bankrupts in said bankruptcy, were the 
general partners in the limited partnership of Griffith & Wundram, 
and that William P. Abendroth, your petitioner, was the special 
partuer. 
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That your petitioner was subsequently duly made the assignee in 
bankruptcy of said firm of Griffith & Wundram, and thereafter duly 
qualified as such and entered upon the discharge of the duties of 
his said office as such assignee. 

That said proceedings in bankruptcy are still pending and the 
adjudication that said firm of Griffith & Wundram was a limited 
partnersbip and your petitioner a special partner still remains in 
full force and effect. 

That on or about the 18th day of June, 1877, the said Van Dol- 
sen and Arnott, without having obtained leave therefor from the 
said United States district court, commenced an action in the city 
court of New York against the said John Griffith, George W. Wun- 
dram, and your petitioner, William P. Abendroth, as defendants, 
alleging as follows: 

“That at the times hereinafter mentioned the defendants were co- 
partners in business, carrying on said businessin the cityof New York 
under the firm name and style of Griffith & Wundram ; that on or 
about the seventh dav of August, 1872, at the city of New York, 

the said defendants, in and under their said firm name of 
7 Griffith & Wundram, made their certain promissory note in 

writing, bearing date on that day, whereby they promised, 
three months after the date thereof, to pay to the order of Van Dol- 
sen & Arnott, these plaintiffs, the sum of nine hundred ;';%5 dollars, 
and thereupon delivered said note to these plaintiffs.” 

‘That your petitioner thereafter appeared in said action and inter- 
posed an answer to said complaint, in which answer your petitioner 
denied that the said defendants were copartners, as alleged in said 
complaint; and your petitioner, for a further defence, interposed’ 
the action of and proceedings in the said district court of the United 
States for the southern district of New York, in bankruptcy, in the 
matter of John Griffith and George W. Wundrum, composing the 
firm of Griffith & Wundram, both in bar and in abatement of said 
action, as by reference to said answer will more fully and at large 
appear. | 

That the said cause under said answer came on for trial, and such 
proceedings were therein had that the court directed judgment for 
the said plaintiff in said action, the trial judge holding that the 
bankruptcy proceedings had no relevancy to the questions intro- 
duced in said litigation; to which ruling your petitioner duly ex- 
cepted, and judgment was, on or about the 7th day of June, 1882, en- 
tered in said action in favor of said plaintiffs and against said defend- 
ants, including your petitioner, under said direction, for the sum of 

two thousand and twenty-three ,4%; dollars. 
8 That thereafter your petitioner duly appealed to the gen- 

eral term of said court from said judgment, and such pro- 
ceedings were thereon had that on or about the 30th day of Novem- 
ber, 1885, the said court, at the general term thereof, affirmed the 
said judgment so appealed from by your petitioner in all things, 
with costs; that thereafter your petitioner duly appealed to the 
general term of the court of common pleas in and for the city and 
county of New York from the said judgment of affirmance, and 
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such proceediv@¥ were thereon had that the said court of common 
pleas, at a general term thereof, affirmed the said judgment so ap- 
pealed from by your petitioner in all things, with costs. 

That the appellate courts above referred to are and were the 
proper and only appellate courts having jurisdiction of the several 
appeals above set forth. 

That under and by virtue of the laws of the State of New York 
no right of appeal to the court of appeals exists in cases arising in 
the city court, but the appellant may apply to the general term of 
the said court of common pleas for leave to appeal to the court of 
appeals, and your petitioner, after the decision and judgment last 

aforesaid, duly applied for leave to appeal to said court of appeals 
and the said application was denied. 

That the remittitur in said case from the said court of common 

pleas has been filed in the said city court of the city of New 
9 York and the same is now a final judgment in the said action 
in the highest court of the State of New York in which a de- 
cision in the suit could be had, and that in said action was and is 
drawn in question the validity of the authority exercised under the 
United States and the decision is against its validity, and wherein 
the right, privilege, and immunity of your petitioner is claimed 
under the statutes of the United States and under authority exer- 
cised under the United States and the decision of the said State courts 
is and was against said right, privilege, and immunity so specially 
set up and claimed by your petitioner, and therein was and is drawn 
in question the validity of an authority exercised under the State of 
New York on the ground of its being repugnant to the Constitution 
and laws of the United States and the decision was and is in favor 
of its validity; and your petitioner further represents that he is in- 
jured by said judgment, and the same is erroneous and without law. 

Wherefore your petitioner prays that he may be allowed a writ of 
error, directed to said city court of the city of New York, directing 
it to send the record of said judgment to this court, and a citation 
to said Van Dolsen & Arnott or to Norwood & Coggeshall, their at- 
torneys, requiring them to appear at the next term of this court and 
show cause why the said judgment should not be corrected; and your 
petitioner makes the printed case on appeal to the court of common 
pleas in and for the city and county of New York a part of this his 
petition. 

And your petitioner will ever pray, &e. 

Dated N. Y., February 8, 1886. 

WILLIAM P. ABENDROTH. 


10 STATE OF New YORK, 
City and County of New York, Soa 


William P. Abendroth, being duly sworn, says that he 1s the pe- 
titioner herein; that the foregoing petition subscribed by him is 
true to his own knowledge, except as to any matters therein stated 
to be alleged on information and belief, and as to those matters he 


believes it to be true. 
WILLIAM P. ABENDROTH. 
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Subscribed and sworn to before me this 8th day of February, 1886. 
[Seal William C. Wallace, Notary Public, Kings County, N. Y.] 
WILLIAM C. WALLACE, 
Notary Public, Kings Co. 
Cert’f. filed in N. Y. Co. 


11 [ Endorsed :] Supreme Court of the United States. William 
P. Abendroth, plaintiff in error, vs. Abraham Van Dolsen, 
William H. Arnott, defendants in error. Petition for writ of error. 
Arnoux, Ritch & Woodford, attorneys for plaintiff in error, 18 Wall 
street, N. Y. Service of within is hereby admitted. N. Y., Febr’y 
12,86. Norwood & Coggeshall, def’ts’ att’ys. 


12 STATE OF NEw YORK, 
City and County of New York, sg 


Court of Common Pleas for the City and County of New York. 


Pleas in the court of common pleas for the city and county of New 
York, held at the court-house, in the city of New York, on the 6 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-six, before the judges of said court. 


Witness Hon. R. L. Larremore, judge presiding, and Hon. Judges 
H. W. Allen, H. W. Bookstarer. 

Remittitur January 8, 1886. 

Order, &c. 


13 ABRAHAM VAN DOoLsEN eéé al. 
against 
Wirit1amM P. ABENDROTH, Imp. 


Be it remembered that on the 10th day of December, in the year 
of our Lord one thousand eight hundred and eighty-five, William 
P. Abendroth, the appellant in this action, came here into the court 
of common pleas for the city and county of New York, by Arnoux, 
Ritch & Woodford, attorneys, and filed in the said court a notice of 
appeal and return thereto from the judgment of the general term of 
the city court of the city of New York, and Abraham Van Dolsen 
et al., the respondents in said action, afterwards appeared in said 
court of common pleas, by Norwood & Coggeshall, their attorneys; 
which said notice of appeal and the return thereto, filed as aforesaid, 

are hereunto annexed. 
14 Whereupon the said court of common pleas, having heard 
this cause argued by Mr. Wm. H. Arnoux, of counsei for the 
appellant, and Mr. Carlisle Norwood, Jr., of counsel for the respond- 
ent, and after due deliberation had thereon, did order and adjudge 
that the judgment of the general term of the city court of the city 
of New York be affirmed, with costs to respondent. 

And it was also further ordered that the record aforesaid and the 
proceedings in this court be remitted to the said city court, there to 
be proceeded upon according to law. 
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15 Therefore it is considered that the said judgment is affirmed, 
with costs to respondent. 

And hereupon as well as the notice of appeal and return thereto 
aforesaid as the judgment of the court of common pleas aforesaid, 
by them given in the premises, are by the said court of common 
pleas remitted into the city court of the city of New York, before the 
justices thereof, according to the form of the statute in such case 
made and provided, to be enforced according to law, and which 
record now remains in the said city court, before the justices 
thereof, &c. | 

NATH’L JARVIS, Jr., 
Clerk of the Court of Common Pleas, 
City and County of New York. 


CourT oF CoMMON PLEAs, 
CLERK’s OFFICE, New YorK, January 8, 1886. 

I hereby certify that the preceding record contains a correct tran- 
script of the proceedings in said action in the court of common pleas, 
with the papers originally filed therein attached thereto. 

[Seal Court of Common Pleas of New York. ] 


NATH’L JARVIS, Jr., Clerk. 


16 At a general term of the court of common pleas for the city 
and county of New York, held at the county court-house, in 
the city of New York, on the sixth day of January, 1886. 
Present: Hon. Richard L. Larremore, P. J.; Hon. Henry Wilder 
Allen, Hon. Henry W. Bookstarer, JJ. 


ABRAHAM VAN Dotsen & WILLIAM H. Arnort, PI’ffs & Resp’d’tss 
vs. 
WittiamM P. ABEeNpDRoTH, Impl’d, Def’t & Appel’t. 


The above-named defendant, William P. Abendroth, having ap- 
pealed to the general term of this court from the judgment entered 
in this action in the city court of New York on the thirtieth day of 
November, 1885, affirming the judgment theretofore entered in this 

action on the twelfth day of January, 1883, in favor of said 
17 plaintiffs and against said defendant, for the sum of two 

thousand and twenty-three ,;, dollars, and the same duly 
coming on to be heard on the sixth day of January, 1885, and after 
hearing William H. Arnoux, Esq., of counsel for defendant and ap- 
pellant, and Carlisle Norwood, Jr., Esq., of counsel for plaintiffs and 
respondents, in opposition thereto, it is, on anotion of Norwood & 
Coggeshall, attorneys for plaintiffs and respondents, ordered that 
the judgment so appealed from be, and the same hereby is, in all 
things affirmed, with costs to plaintiffs and respondents. 


Enter. 
H. W. BOOKSTARER, J. C. P. 
A copy. 
[Seal Court of Common Pleas of New York. ] 


NATH’L JARVIS, Jr., Clerk. 
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18 GENTLEMEN: Please to take notice that an order, of which 
the within is a copy, was this day duly made and entered in 
the office of the clerk of the superior court of the city of New York, 
at his office, in the county court-house, in the city of New York, 
N. Y., January 7th, 1886. : 
Yours, &c., NORWOOD & COGGESHALL, 
Att’ys for PU ffs. | 


To Arnoux, Ritch & Woodford, att’ys for def’t. 


[Endorsed:| N. Y. common pleas. Abraham Van Dolsen e¢ al. 
against Wm. P. Abendroth, impl’d. Order affirming judgment. 
Norwood & Coggeshall, attorneys for pl’ffs, Morse Building, 140 
Nassau street, New York. Carlisie Norwood, Jr., Edwin W. Cogge- 
shall. Due & timely service of an order, of which the within isa 
copy, & notice of entry thereon is hereby admitted this 7 day of 
January, 1886. Arnoux, Ritch & Woodford, att’ys for deft. 


19 Appeal Book. 
City Court of New York. 


ABRAHAM VAN DotseEN and Ano., Respondents, 
against 
WiLuiAM P. ABENDROTH, Impleaded, etc., Appellant. 


Arnoux, Ritch & Woodford, attorneys for appellant; Norwood & 
Coggeshall, attorneys for respondent. . 


20 & 21 (Here followed index to appeal book, omitted in print- 
ing. See general index.) 


22 Amended Summons for a Money Demand on Contract. 
Marine Court of the City of New York. 


ABRAHAM VAN DoLsEN and WILLIAM H. Arnott, Plaintiffs, 
against ) 
WiLLIAM P. ABENDROTH, JOHN GRIFFITH, and GEoRGE W. Won- 
DRAM, Defendants. 


To the defendants: 


You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer to the said complaint on the subscribers 
at their office, No. 32 Park Place, in the city of New York, within 
six days after the service hereof, exclusive of the day of such serv- 
ice; and if you fail to answer the ap mg within the time afore- 
said the plaintiffs in this action will take judgment against you for 
the sum of nine hundred ;53; dollars, with interest from the 10th 
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day of November, one thousand eight hundred and seventy-two, 
besides the costs in this action. 
Dated New York, June 18th, 1877. 
NORWOOD & COGGESHALL, 
Plaintiffs’ Attorneys. 


23 Marine Court. 


ABRAHAM VAN DOoLSEN and WILLIAM H. ARNoTT 
against 


Wict1aAM P. ABENDROTH, JOHN GRIFFITH, and GEorGrE W. Wun- 
DRAM. 


The plaintiffs in this their amended complaint allege— 

That at the times hereinafter mentioned the plaintiffs were co- 
partners in business and carrying on such business in the city of 
New York under the firm name and style of Van Dolsen & Arnott. 

That at the times hereinafter mentioned the defendants were co- 
partners in business, carrying on such business in the city of New 
York under the firm name and style of Griffith & Wundram. 

That on or about the 7th day of August, 1872, at the city of New 
York, the said defendants, in and under their said firm name of 
Griffith & Wundram, made their certain promissory note in writing, “ 
bearing date on that day, whereby they promised, three months after 
the date thereof, to pay to the order of Van Dolsen & Arnott, these 
plaintiffs, thesum of nine hundred ;%?; dollars, and thereupon de- 
livered said note to these plaintiffs. 

That plaintiffs are the holders and owners of said note, and the 
said note is wholly unpaid. 

Wherefore plaintiffs demand judgment against the defendants for 
the sum of nine hundred 5 dollars, with interest from the 10th 
day of November, 1872, and for the costs of this action. 

| NORWOOD & COGGESHALL, 
Attorneys for Plaintiffs. 


24 City AND County oF NEw YoRrRK, 38: 


Abrahain Van Dolsen, being duly sworn, says that he is one of 
the plaintiffs making the foregoing complaint ; that the said com- 
plaint is true to deponent’s own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 


believes it to be true. 
AB’M VAN DOLSEN. 


Sworn to before me this 18th day of June, 1877. 
. LEWIS M. NORWOOD, 
Notary Public (48), N. Y. Co. 


NINE NE OE 


ABRAHAM VAN DOLSEN ET AL. 9 


The Answer of William P. Abendroth, Appearing by Arnouz, Ritch & 
Woodford, His Attorneys, to the Amended Complaint of the Plaintiffs 
in the Above-Entitled Action. 


Marine Court of the City of New York. 


ABRAHAM VAN Do.tseN and Wiiuii1am H. Arnott, Plaintiffs, 
| against 
WiLL1AM P. ABENDROTH, Impleaded with Others, Defendants. 


First. This defendant denies that during the time mentioned in 
the complaint or at any other time the defendants were copartners, 
as alleged in the complaint, and he denies that he was in any way 
or manner a partner in the firm of Griffith & Wundram, except as 

hereinafter mentioned. 
25 Second. He adinits the making and delivery of the note 
set forth in the complaint. 


Second. 


For a second defense: 

During all the times mentioned in the complaint and until the 
month of November, 1872, the defendants in this action were co- 
partners in a limited partnership formed under and by the firm 
name of Griffith & Wundrain and transacting business as such firm 
and in such name, in the city and county of New York, under and 
pursuant to the provisions of article first, title first, chapter four, of 
part second, of the Revised Statutes, entitled of limited partnership, 
and the several acts amending the same; that in such partnership 
the said John Griffith and George W. Wundram, residirg in the city 
of New York, were the general partners and this defendant, the said 
William P. Abendroth, residing in the town of Rye, in Westchester 
county, was the special partner; that such partnership was formed 
by instruments in writing made and executed, in pursuance ofsuch 
statute, on or about the 23d day of December, 1880, and intended to 
take effect on the lst day of January, 1871; that such partnership 
was intended to commence and did commence on the Ist day of 
January, 1871, and was to continue for the term of five years from 
said last-mentioned date, and was formed for the purpose of trans- 
acting business in the city and county of New York. 

The certificate required by the provisions of the said article of the 
Revised Statutes and containing all of the particulars required by 
law to be inserted therein was duly executed and acknowledged by 
all of said partners, and the affidavit of both the general partners of 
the amount of capital paid into said firm by the said special partner 

and containing all the particulars required by law to be in- 
26 serted therein were filed and recorded on the said 23d day 

of December, 1870, in the office of the clerk of the city and 
county of New York, and the terms of said partnership were thereon 
published for six weeks immediately after the registry thereof in 
two newspapers designated by the clerk of said county and published 
in said city. ; 

2—229 
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The statements contained in said certificates and affidavit were 
in all respects true, and in the formation of the said partnership, 
in the filing and recording of said certificate and affidavit, and in 
such publication and in all other respects the persons forming such 
partnership fully complied with all the provisions of said article 
of the Revised Statutes relating to the formation of limited part- 
nerships, and with the several acts amending the same, as this de- 
fendant verily believes. 


Third. 


And for a further and third defence: 

First. On or about the twenty-third day of November, 1872, vol- 
untary and involuntary proceedings were duly instituted in the 
district court of the United States for the southern district of New 
York, in bankruptcy, wherein the said firm of Griffith € Wundram 
was duly adjudged and declared to be bankrupts, as by said pro- 
ceedings, reference being had thereto, will more fully and at large 
appear. 

Second. The claim of the plaintiffs arose upon a money demand 
on contract, and was provable in said proceedings in bankruptcy 
under and by virtue of the provisions of the act of Congress of the 
United States entitled “An act to establish a uniform system of 
bankruptcy throughout the United States,” approved March 2d, 
1867, and of the act supplementary thereto or amendatory thereof. 
Plaintiffs were then the lawful owners and holders of said claim and 

were duly made parties to said proceedings in bankruptcy. 
27 Third. Such proceedings were thereupon had, to which the 

plaintiffs were parties, that it was duly adjudged and deter- 
mined that John Griffith and George W. Wundram, the bankrupts 
in this bankruptcy, were the general partners in the limited part- 
nership of Griffith & Wundram, of which William P. Abendroth, 
this defendant, was the special partner. 

Fourth. In the course of said proceedings in bankruptcy a meet- 
ing of the creditors of said special partnership of Griffith & Wun- 
dram was duly held; at said meeting this defendant was duly chosen 
the assigne2 in bankruptcy of said firm, and thereafter he duly qual- 
ified as such, and entered upon and discharged the duties of his said 
office. 

Fifth. The said adjudication, that Griffith and Wundram were gen- 
eral partners and this defendant was special partner, was made more 
than one year before the commencement, of this action, and the 
same now remains in full force and effect. . 

Sixth. This defendant pleads the said proceeding in bankruptcy 
and each and every part thereof and the adjudication and deter- 
minations therein and the acts of the plaintiffs in bar and in abate- 
ment of this action. 

Wherefore this defendant demands judgment that the complaint 
be dismissed as against him with costs. 


WILLIAM P. ABENDROTH. 


ARNOUX, RITCH & WOODFORD, 
Attorneys for Defendant. 


ee me a 
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City AND County or New YORK, 88: 


William P. Abendroth, being duly sworn, says that he is the de- 
fendant above named; that he has read the foregoing answer and 
knows the contents thereof; that the same is true of his own 
28 knowledge, except as to the matters stated on information 
and belief, and as to those matters he believes it to be true. 
| W. P. ABENDROTH. 


Sworn to before me this 6th day of July, 1877. 
JOSHUA M. FIERO, 
Notary Public, N. Y. Co. 


Marine Court of the City of New York. 


ABRAHAM VAN DOLSEN ei al. 
against 
WILLIAM P. ABENDROTH et al. 


The supplemental answer of Wm. P. Abendroth, one of the defend- 
ants herein, by Arnoux, Ritch & Woodford, his attorneys. 


For a defense to the cause of action set forth in the complaint this 
defendant pleads the order of Judge Blatchford, of the United States 
district court, sitting in bankruptcy, said order having been entered 
October 8th, 1877, and confirming the opinion of Register Dayton, 
filed May 8th, 1875; and this defense is set forth as a further de- 
fense, reserving the defenses set forth in the original answer. ® 

ARNOUX, RITCH & WOODFORD, 
Attorneys for Defendant Abendroth. 


City AND County oF New YorK, 38: 


William P. Abendroth, being duly sworn, says he has read 

29 the foregoing supplementary answer, and that the contents 

thereof are true to his own knowledge, except as to those 

matters therein stated to be alleged on information and belief, and 
as to those matters he believes it to be true. . 


WILLIAM P. ABENDROTH. 


Sworn to before me the 17th day of March, 1877. 
EUGENE SOULLEYT, 
Notary Public, N. Y. Co. 


% 


N. Y. Marine Court. 


ABRAHAM VAN DOoLsEN et al. 
against | 
Witi1AM P. ABenprora, Impleaded, etc. 


Tried June 7th, 1882. 


The jury, by direction of the court, find a verdict in favor of the 
plaintiffs for $1,482.15. Judgment accordingly, with costs and 5 
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per cent. allowance, as per opinion filed; 30 days to make a case 
and 30 days stay of execution. 
D. McA.., J. 


30 Judgment. 
N. Y. Marine’Court. 


ABRAHAM VAN DoLsEN and Ano. 
ag’ st 
WirtraM P. ABENDROTH, Impleaded, etc. 


The above cause having come on duly for trial, before Hon. 
David McAdam, judge, and a jury,on the seventh day of June, 1882, 
and a verdict having been found for the plaintiffs under the direc- 
tion of the court, it is now, on motion of Norwood & Coggeshall, at- 
tornevs for the plaintiffs— 


Ordered and adjudged that the plaintiffs, Abraham Van Dolsen 
and William H. Arnott, recover of the defendant, William P. Aben- 
droth, fourteen hundred and eighty-two ;4°; ($1,482.15) dollars, the 
amount of such verdict, and fifty-three ;/,°, ($53.10) dollars, interest 
thereon to date, amounting to fifteen hundred and thirty-five 7% 
($1,535.25) dollars, and three hundred and nine 7,9; ($309.10), costs, 
and one hundred and seventy-eight +3; ($178.92), disbursements, 
amounting in all to two thousand and twenty-three 74,5 ($2,023.27) 


dollars. 
JOHN SAVAGE, Clerk. 


ol Marine Court, City of New York. 


ABRAHAM VAN DOLSEN and Ano. 
vs. 
WILLIAM P. ABENDROTH, Impleaded. 


On the annexed affidavit and on the proceedings and papers in 
the action let the plaintiffs show cause befare me, at the trial term of 
this court, to be held at room 21, Old City Hall, New York city, on 
the 10th day of January, 1883, at two o’clock p. m., or as soon there- 
after as counsel can be heard, why the defendant should not have a 
new trial of this action or such other or further relief as may be 
just, and, in the meantime, let all plaintiffs’ proceedings herein be 
stayed. Service of this order on the 5th day of January shall be suffi- 
cient. 

Dated January 4th, 18883. 

DAVID McADAM, Justice. 


a ee ee eee 
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32 City AND County or New YorK, 83: 
Marine Court of the City of New York. 


ABRAHAM VAN DotseENn and Ano. 
cs 
Witit1am P. ABENDROTH, Impleaded. 


Haley Fiske, being duly sworn, says he is of counsel for the 
defendant; that by a misunderstanding defendant’s brief was not 
submitted before the decision hereof by Mr. Justice McAdam; that 
deponent desires an order to show cause why a new trial hereof 
should not be granted in order to be beard on the merits; that the 
taxation of costs is noticed for to-morrow, and deponent desires an 
order to show cause, with stay of proceedings in order to be heard 
before the eutry of judgment, and for this reason the motion cannot 


be noticed. 
HALEY FISKE. 


Sworn to before me this 4th day of January, 1883. 
DAVID McADAM, Justice. 


33 & 34 N. Y. Marine Ooart 


ABRAHAM VAN Do.LseEN and Ano. 
vs. 
Witt1aM P. ABENDROTH, Impleaded. 


JAN’y 10, 1883. 
Present: Mr. Justice McAdam. 


A motion for a new trial made during the term at which the cause 
was tried coming on this day on the part of the defendant on the 
order to show cause, dated January 4, 1883, and the affidavit of 
Haley Fiske, dated January 4, 1883, therein referred to, and Haley 
Fiske appearing for defendant in favor of the motion, and Carlisle 
Norwood, Jr., appearing for plaintiffs in opposition— 

It is ordered that said motion be,and the same hereby is, denied, 


and that the stay be vacated. 
D. McADAM, Justice. 


35 Marine Court of the City of New York. 


ABRAHAM VAN DoLseEN and Ano. 


’ 


Wiiram P. ABENDROTH, Impleaded, ete. 


GENTLEMEN: Take notice that the defendant, William P. Aben- 
droth, hereby appeals to the general term of the marine court from 
the judgment entered in this action on the 12th day of January, 


_ 1883, in favor of the plaintiffs and against the said defendant, for 
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the sum of $2,025,23,, and from each and every part of said judg- 
ment; and also that said defendant appeals, as aforesaid, from and 
brings up for review the order made by Justice McAdam, dated Jan- 
uary 10, 1883, and entered on the 11th day of January, 1883, and 
from each and every part of said order; and also that said defend- 
ant appeals, as aforesaid, from and brings up for review the order 
made by Justice McAdam, dated January 11, 1883, and entered on 
said day, and from each and every part of said order, and especially 
from so much thereof as struck out the words, “Order made by 
Justice McAdam herein, dated November 24, 1882,” from the pro- 
posed order submitted; and also that said defendant appeals, as 
aforesaid, from and brings up for review so much of the order made 
by Justice McAdam, dated on the 31st day of May, 1882, as imposed 

as a condition of serving the supplemental answer therein 
36 described the payment to the plaintiffs’ attorneys of all the 

plaintiffs’ costs and disbursements to the date of the said 
order. 

New York, February 12, 1883. 
ARNOUX, RITCH & WOODFORD, 
Attorneys for said Defendant. 
WILLIAM P. ABENDROTH. 


To Messrs. Norwood & Coggeshall, attorneys for plaintiffs; John 
Savage, clerk. 


City Court of New York. 


ABRAHAM VAN DotsEN et al., Respondents, 
against 
Witi1AM P. ABENDROTH, Impleaded, etc., Appellant. 


This action was commenced by service of a summons on the 13th 
day of November, 1872, upon the defendant Wundram. By an 
order entered on the 6th day of June, 1877, the summons was 
amended by adding the name of the defendant, William P. Aben- 
droth. 

The defendant Griffith was not served and Wundram did not 
appear. Issue was joined on the 7th day of July, 1877, on behalf of 
the defendant Abendroth. 

The plaintiffs originally appeared by Christopher Fine, Esq., and 
Norwood & Coggeshall were substituted on Aspril 12th, 1877, as their 


attorneys; the defendant Abendroth by Arnoux, Ritch & Woodford, ~ 


his attorneys. 
Oo” There has been no change of parties or attorneys except as 


vo 
above. 
The cause came on for trial before Mr. Justice Goepp and a jury 
on the 18th day of March, 1878, wherein the court directed judg- 


ment for the defendant. 
Upon the plaintiffs’ appeal the court reversed the judgment and 


ordered a new trial. 
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The cause came on again to be tried before Chief Justice McAdam 
and a jury on the 7th day of June, 1882. 

Mr. Carlisle Norwood, Jr., appeared for the plaintiffs; Mr. Hailey 
Fiske appeared for the defendant. 


ABRAHAM VAN Do sev, one of the plaintiffs, testified : 


Examined by Mr. Norwoop: 


I am one of the plaintiffs in this action. Van Dolsen & Arnott 
was the title of my firm in 1872, and has been ever since. The sig- 
nature of the note now handed to me is the signature of George 
Wundram. It is the signature of Grifith & Wundram. 

The amount of the principal due on that note is $900, and the in- 
terest is $581.82, making a total of $1,482.15. 


(The note in suit was read in evidence.) 


Cross-examined by Mr. FIsKE: 


Mr. Wundram was the member of the firm who signed that note. 
I saw him sign it. I knew Messrs. Griffith & Wundram and Wil- 
liam P. Abendroth. : 


Mr. Norwood offered in evidence a certificate of limited partner- 
ship between the defendants as follows: 


“This is to certify that the undersigned have formed a 

38 limited partnership, pursuant to the provisions of the Re- 

vised Statutes of the State of New York and the several acts 
amending the same. a 

That the name of the firm under which such partnership is to be 
conducted is Griffith & Wundram. 

That the general nature of the business to be transacted is the 
manufacture and sale of steam generators and making general job 
castings. 
t@~That the names of all the general and special partners are as fol- 
lows: John Griffith and George W. Wundram, who reside in citv, 
county, and State of New York, are the general partners, and Wil- 
liam P. Abendroth, who resides in the town of Rye, county of West- 
chester, and State of New York, is the special partner, and has con- 
tributed the sum of ten thousand dollars in cash as the capital to 
be used in said business. 

And the said copartnership is to commence on the first day of 
January, 1871, and is to terminate at the expiration of five years 
thereafter, and on the first day of January, 1876. : 

Dated this twenty-third day of December, one thousand eight 
hundred and seventy, at the city and county and in the State of 
New York. 


JOHN GRIFFITH. 
GEO. W. WUNDRAM. 
WILLIAM P. ABENDROTH.” 
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STATE OF New York, \ ss: 
City and County of New York, 


On the twenty-third day of December, 1870, before me came John 
Griffith and George W. Wundram and William P. Abendroth, 
known to me to be the individuals described in and who executed 
the foregoing certificate, and acknowledged to me that they executed 


the same. 
Ss. L. MACOMBER, 
Notary Public. 


39 City AND County oF New YORK, 8s: 


John Griffith and George W. Wundram, of city, being duly 
sworn, depose and say, and each for himself saith, tnat he is one of 
the general partners named in the above certificate, and that the 
sum specified in said certificate to have been contributed by the 
special partner as the capital stock of said firm has been actually 


and in good faith paid in cash. 
JOHN GRIFFITH. 
G. W. WUNDRAM. 


Sworn to before me this 23d day of December, 1870. 
S. L. MACOMBER, 
Notary Public. 


Let the terms of the limited copartnership between John Griffith, 
George W. Wundram, and William P. Abendroth be published in 
the New York Leader and the New York Atlas, two papers pub- 
lished in the city and county of New York. 


CHARLES E. LOEW. 
(Endorsed :) Filed and recorded 23d December, 1870, 2h. 12m. 


Davip Davis, sworn for plaintiffs, testified : 


Examined by Mr. Norwoop: 


I reside at 387 Broadway, Brooklyn, E. D.; my business in De- 
cember, 1870, was book-keeper in the office of the New York Leader, 
which was published at that time at No. 11 Franklin street, New 
York city. It was published once a week, on Saturdays. The 
book now shown me is a bound copy of the issue of the New York 


Leader for the month of December, 1870. «I find in the issue of | 


December 3lst a notice or advertisement of a partnership, limited, 
as so called, of Griffith & Wundram. The insertion on De- 
40 cember 3lst was the first insertion of this advertisement. 
The 31st of December, 1870, and the 24th of December, 1870, 
were Saturdays; the 23d was Friday. 


WiLLiAM P. ABENDROTH, called on behalf of the plaintiffs, being 
duly sworn, testified as follows: 


ie — — — 
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ABRAHAM VAN DOLSEN ET AL. 


I reside at Port Chester, town of Rye, Westchester county. I am 
one of the defendants in this action. 

Q. Look at that check, please. Is that the check which you gave 
for your contribution to the capital to this copartnership? 

A. This is the check; yes, sir. 

Q. When was that given? 

A. The day the papers were signed, to the best.of my recollec- 
tion—December 23d. ‘The date of the check is December 31st. 


The check was read in evidence as follows: 3 
New YorkK, December 31, 1370. 


The Market National Bank pay to Messrs. Griffith & Wundram 
or order ten thousand ;$, dollars. . 
$10,000. WILLIAM P. ABENDROTH. 


Endorsed: Griffith & Wundram. 


This evidence was taken subject to the objection of the defendant 
as irrelevant, incompetent, and not pleaded in plaintiffs’ complaint. 
Objection overruled ; defendant excepted. 


Cross-examined by Mr. Fiske: 


Q. Has that check been paid? 

A. Yes, sir. 

Q. When was it paid? 

A. As soon as it went to bank. I presume January 2nd. 


The plaintiffs rest. 


41 Defendant moved to dismiss the complaint on the follow- 
ing grounds: 
1. That the plaintiffs had not proved facts sufficient to constitute 
a cause of action against the defendant Abendroth. 
Motion denied and defendant excepted. 


Mr. Fiske thereupon, to maintain the issues on the part of the de- 
fendant, offered in evidence the record and proceedings in bankruptcy 
as follows: 


To the Honorable Samuel Blatchford, judge of the district court of 
the United States for the southern district of New York: 


The petition of George W. Wundram, of the city, county, and 
State of New York and district aforesaid, respectfully represents— 

That your petitioner is a member of a copartnership consisting of 
John Griffith and Geerge W. Wundram, who is your petitioner, and 
carry on business under the firm name of “ Griffith & Wundram ;” 
that the copartnership carry on the business of boiler-making and 
general founary business at the city of New York, within said ju- 
dicial district; that the said John Griffith and your petitioner have 
resided fer six months next immediately preceding the filing of this 
petition at the said city of New York, within said judicial district ; 
that the said John Griffith is unwilling to join in this petition, and 
that the said John Griffith is temporarily absent from the city of 
3—229 


ay ee f fees Nie yt Ce : tte 5 ara y, Por j ‘ 
ale Tait See oe RM RPA RR oe AN OS Med Pig A EI UU pati? OR eg le Sin ge J 


Fes te 


aie 
ie § - 


RS fy ee ve ear MEO ae ae ee ae 
epee Noy Seri 1578, abba Aer ee ape ae ape ‘tg Bs Sith ow 
is png RN RS ER 2S Pe OR amr ae IER OMAR es Pe RRR tye A 


18 WILLIAM P. ABENDROTH Vs. 


New York and from the United States and is now at the city of 
Liverpool, England; that the members of said copartnership owe 
copartnership debts exceeding the amount of three hundred dollars 
and are jointly and severally unable to pay all their debts in full ; 

that vour petitioner is willing to surrender all his estate and 
42 effects of the said copartnership firm and of his interest therein 

and all his separate estate and effects for the benefit of the 
creditors of said copartnership and of his individual creditors and 
desires to obtain in his own behalf and in behalf of said copartner- 
ship the benefit of the act entitled “An act to establish a uniform 
system of bankruptcy throughout the United States,” approved 
March 2, 1867. 

That the schedule hereto annexed, marked “A” and verified by 
your petitioner’s oath, contains a full and true statement of all the 
debts of said copartnership, and, as far as possible, the names and 
places of residence of their creditors, and the further statements 
concerning such debts required by the provisions of such act. 

That the schedule hereto annexed, marked “B” and verified by 
your petitioner’s oath, contains an accurate inventory of all the 
estate of said copartnership, as required by the provisions of said 
act. 

And said petitioner further states that the schedule hereto an- 
nexed, marked “C” and verified by your petitioner’s oath, contains 
a full and true statement of all his individual debts, the names and 
places of residence of his creditors (so far as it is possible to ascer- 
tain the same), and such further statements concerning such debts 
as are required by the provisions of said act. 

And your petitioner further states that the schedule hereto an- 
nexed, marked “C” and verified by your petitioner’s oath, contains 
a full and true statement of all his individual debts, the names and 
places of residence of his creditors (so far as it is possible to ascer- 
tain the same), and such further statements concerning such debts 
as are required by the provisions of said act. 

That the schedule hereto annexed, marked “ D” and verified by 
your petitioner’s oath, contains an accurate inventory of all his in- 
dividual estate, both real and personal, assignable under the pro- 

visions of said act. 
43 Wherefore your petitioner prays that he may be adjudged 
by a decree of the court to be a bankrupt within the provis- 
ions of said act, and that he may be decreed to bave a certificate of 
discharge from all his debts provable under the same. 

And your petitioner further prays that after due proceedings had_ 
the said copartnership and the members of said firm of Griffith & 
Wundram may be adjudged by a decree of the court to be bank- 
rupts within the provisions of said act, and that such further pro- 


ceedings may be had thereon as the law in such cases prescribes. 
G. W. WUNDRAM, Petitioner. 


MORTIMER C. ADDOMS, 
Attorney for Petitioner. 


we, 
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ABRAHAM VAN DOLSEN ET AL. 


Southern District of New York, 


| I, George W. Wundram, the petitioning debtor mentioned and 
| described in the foregoing petition, do hereby make solemn oath 
that the statements contained therein are true, according to the best fe 
of my knowledge, information, and belief; and I do further make 2 
oath that I am a citizen of the United States of America, and that I a 
will bear true faith and allegiance to the same. " 

GEO. W. WUNDRAM, Petitioner. 


| Unirep States oF AMERICA, \ ae 


ae 


aS 


Subscribed and sworn to before me this 23d day of November, § 
A. D. 1872. s 
GEO. F. BETTS, ¥ 

U. S. Commissioner. 


44 SCHEDULE A. 


Statement of all creditors who are to be paid in full or to whom 
priority is secured according to the provisions of the 28th section 4 
of said act. a 

None. ’ 


GEO. W. WUNDRAM, Petitioner. 


SCHEDULE A. 


Creditors holding securities. 
None. w 
GEO. W. WUNDRAM, Petitioner. 
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46 SCHEDULE A. 


Accommodation paper. 
None. 
GEO. W. WUNDRAM, Petitioner. 


(N. B.—The following form of oath to Schedule A of the petition 
by debtor is prescribed, and is to be annexed to the same:) 


Oath to Schedule A. 


UnitED STATES OF AMERICA, ee 
Southern District of New York, { ~° 


fn this 23d day of November, A. D. 1872, before me personally 
came George W. Wundram, the person mentioned in onik whe sub- 
scribed to the foregoing petition and schedule, marked A, respect- 
ively, and who being by me first duly sworn did declare the said 
schedule to be a statement of all his debts, etc., in accordance with 
the act of Congress entitled “An act to establish a uniform system 
of bankruptcy throughout the United States,” approved March 2, 


1867. 
GEO. F. BETTS, 
U. S. Commissioner. 


SCHEDULE B. 


Interest in lands. 


None. 
GEO. W. WUNDRAM, Petitioner. 


SCHEDULE B. 
Personal Property. 


This schedule had on it a statement of all the personal property 
of the firm, aggregating in value the sum of $46,530.03. 
G. W. WUNDRAM, Petitioner. 


47 | SCHEDULE B. 


Choses in Action. 


This schedule sets forth a!l the assets which were choses in action. 
D. Unliquidated claims of every nature, with their estimated 
value. 


None. 
G. W. WUNDRAM, Petitioner. 
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SCHEDULE B. 


Property in reversion or expectancy, including property held in 
trust for the petitioner or subject to any power or right to dispose 
or to charge. 


None. 
G. W. WUNDRAM, Petitioner. 


SCHEDULE B. 


A particular statement of the property claimed as excepted from 
the operation of said act by the provisions of the 14th section 
thereof, giving each item of property and its valuation, and, if any 
portion of it is real estate, its location, description, and present use. 

(N. B.—The property claimed to be exempt under the laws of any 
State is to be described separately from the rest and reference given 
to the statute of said State creating the exception.) 

(This consisted of tools and clothes.) 


G. W. WUNDRAM, Petitioner. 


48 SCHEDULE B. 


The following is a true list of all books, papers, deeds, and writ- 
ings relating to my trade, business, dealings, estate, and effects, or 
any part thereof, which at the date of this petition are in my pos- 
session or under my custody and control, or which are in the pos- 
session or custody of any person in trust for me or for my use, 
benefit, or advantage, and also of all others which may have been 
heretofore at any time in my possession or under my custody or 
control and which are now held by the parties whose names are 
hereinafter set forth, with the reason for their custody of the same: 

(Here follows the list.) 

(N. B.—-Oath, as prescribed to Schedule B, to be annexed to this 


sheet.) 
G. W. WUNDRAM, Petitioner. 


(N. B.)—The following form of oath, Schedule B of the petition 
by debtor, is prescribed and is to be annexed to the same:) 


Oath to Schedule B. ; 


Unitrep STATES OF AMERICA, a 
Southern District of New York, 


On this 23d day of November, A. D. 1872, before me personally 
came George W. Wundram, the person mentioned in and who sub- 
scribed to the foregoing petition and schedules, marked B, respect- 
ively, and who, being by me first duly sworn, did declare the said 
schedule to be a statement of all his estate, both real and personal, 
in accordance with the act of Congress entitled “An act to establish 
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a uniform system of bankruptcy throughout the United States,” ap- 


proved March 2, 1867. 
GEO. F. BETTS, 
U. 8. Commissioner. 


49 SCHEDULE A. 


Statement of all creditors who are to be paid in full or to whom 
priority is secured according to the provisions of the 28th section of 
said act. 

None. 


GEO. W. WUNDRAM, Petitioner. 


SCHEDULE A. 


Creditors hold securities. 
None. 


G. W. WUNDRAM, Petitioner. 


50 : ScHEDULE C. 
Creditors Whose Claims are Unsecured. 


(N. B.—When the name and residence (or either) of any maker, 
endorser, or holder of any bill or note, ete., are unknown the fact 
must be stated, and also the name, residence, and occupation of the 
last holder known to the petitioner. The debt due to each creditor 
must be stated in full, and any claim by way of set-off statedan the 
schedule of property ; the nature of each debt and demand, whether 
founded on written security, obligation, contract, or otherwise, and 
also the the true cause and consideration of such indebtedness in 
each case and the place where such indebtedness accrued.) 


(Here follows the list.) 
G. W. WUNDRAM, Petitioner. 


51 SCHEDULE C. 


Liabilities on notes or bills discounted which ought to be paid by 
the drawers, makers, or acceptors. 
None. 


G. W. WUNDRAM, Petitioner. 
SCHEDULE C. 


Accommodation paper. 
None. 


G. W. WUNDRAM, Petitioner. 


(N. B.—The following form of oath to Schedule A of the petition 
by debtor is prescribed and is to be annexed to the same :) 


‘ 


24 WILLIAM P. ABENDROTH VS. 


Oath to Schedule C. 


Unitep States oF AMERICA, es 
Southern District of New York, 


On this 23d day of November, A. D. 1872, before me personally 
came George W. Wundram, the person mentioned in and who sub- 
scribed to the foregoing petition and schedule marked C, respect- 
ively, and who, being by me first duly sworn, did declare the said 
schedule to be a statement of all his debts, etc., in acccordance with 
the act of Congress entitled “An act to establish a uniform system 
of bankruptcy throughout the United States,” approved March 2, 


1867. 
GEO. F. BETTS, 
U. S. Commissioner. 


52 SCHEDULE D. 


Statement of all real and personal estate and effects whatever which 
are now in possession, enjoyment, or under the control of the peti- 
tioner, or which are held by any other person in trust for his use, 
or to the possession or enjoyment of which he is eutitled at the date 
of filing petition. 

Interest in lands. 


None. 
G. W. WUNDRAM, Petitioner. 


SCHEDULE D. 


Personal property. 
None except as stated in copartnership petition. 
G. W. WUNDRAM, Petitioner. 


SCHEDULE D. 
Choses in action. 
None. 


G. W. WUNDRAM, Petitioner. 


SCHEDULE D. 


Property in reversion, remainder, or expectancy, including prop- 
erty held in trust for the petitioner or subject to any power or right 
to dispose of or to charge. 


None. 
G. W. WUNDRAM, Petitioner. 


53 SCHEDULE D. 


A particular statement of the property claimed as excepted from 
the operation of said act by the provisions of the 14th section thereof, 
giving each item of property and its valuation, and, if any portion 
of it is real estate, its location, description, and present use. 

None except as stated in copartnership schedule. 


G. W. WUNDRAM, Petitioner. 


¢ 
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ScHEDULE D. 


The following is a true list of all books, papers, deeds, and writing 
relating to my trade, business, dealings, estate, and effects orany part 
thereof which at the date of this petition are in my possession or 
under my custody and control, or which are in the possession or 
custody of any person in trust for me or for my use, benefit, or ad- 
vantage, and also of all others which may have been heretofore at 
any time in my possession or under my custody or control and 
which are now held by the parties whose names are hereinafter set 
forth, with the reason for their custody of the same. 


None. : 
G. W. WUNDRAM, Petitioner. 


(N. B.—The following form of oath to Schedule B of the petition 
by debtor is prescribed and is to be annexed to the same:) 


54 Oath to Schedule D. 
Unitep States OF AMERICA, Ls: 
Southern District of New York, 


On this 23d of November, A. D. 1872, before me personally came 
George W. Wundtam, the person mentioned in and who subscribed 
to the foregoing petition and schedule, marked B, respectively, and 
who, being by me first duly sworn, did declare the said schedule to 
be astatement of all his estate, both real and personal, in accordance 
with the act of Congress entitled “An act to establish a uniform 
system of bankruptcy throughout the United States,” approved 


March 2, 1867. 
GEO. F. BETTS, 
U. 8. Commissioner. 


Also order to Griffith to show cause, dated November 23, 1872, 
filed in said clerk’s office the same day: 


In the District Court of the United States for the Southern District 
of New York. ; 


In the Matter of Jonn GrirFrirH and George W. Wunpram, Com- 
posing the Firm of Griffith & Wundram. 


SouTHERN District oF New YORK, 88: 
Upon reading and filing the petition of George W. Wundram for 
adjudication of bankruptcy of the copartnership of Griffith 
55 & Wundram and against his copartner, John Griffith, duly 
verified and filed on the 23d day of November, A. D. 1872— 
Ordered, That said John Griffith do appear at this court, as a court 
in bankruptcy, to be holden at the court-room, Nos. 39 and 41 
Chambers street, in the city of New York, in the county of New 
York and State of New York and district aforesaid, on the 30th day 
4—229 
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of November, A. D. 1872, at 11 o’clock on that day, and show cause, 
if any there be, why the prayer of said petition should not be 
granted. 

And it is further ordered that a copy of said petition, together 
with a copy of this order, be served on said Jolin Griffith by de- 
livering the same to him personally or by leaving the same at his 
last usual place of abode in said district at least five days before the 
day herein required for his appearance. 

Witness Hon. Samuel Blatchford, judge of the district court for 
the southern district of New York, with the seal thereof, at the city 
of New York, in said district, on the 23d day of November, A. D. 
1872. 

Enter. 


S. B. 


Also marshal’s certificate of service of said order and a copy on 
which it is endorsed (the copy is a copy of the foregoing exhibit), 
dated Nov. 26, 1872, filed Nov. 30, 1872, in said clerk’s office: 


I hereby certify that on the 25th day of Nov., 1872, at No. 446 
West 25th street, in the city of New York, I served the within order 
and petition upon the within-named John Griffith by exhibiting 
the within certified copy of order and petition to Hannah Griffith, 
she being the wife of the within-named John Griffith, at the same 
time and place, leaving with her a copy thereof; and I further 

certify that I have been informed and believe that the 
56 said 446 West 25th street is the last or usual place of abode 
of the said John Griffith. 
Nov. 26, 1872. a 
GEORGE H. SHARPE, 
U. S. Marshal. 


Also adjudication in bankruptcy and reference to Isaac Dayton, 
as register, dated November 30, 1872, filed the same day : 


Adjudication of Bankruptcy. Creditors’ Petition. 


In the District Court of the United States for the Southern District 

of New York. In Bankruptcy. 

In the Matter of JoHN GrRirFitH and George W. WuNDRAM, Com- 
posing the Copartnership of Griffith & Wundram, Bankrupts. 
No. 3746. ? 
At the city of New York, in said District, 30th day of November, 

A. D. 1872. 


a. 
' 
; 


SouTHERN District oF New YORK, ss: 

This cause came on to be heard in the city of New York, in said 
court, and on petition filed by the above-named George W. Wun- 
dram on the 23d day of November, A. D. 1872, upon which an 
order was made on the 23d day of November, 1872, requiring the 
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above-named John Griffith to appear on the 30th day of 
57 November, 1872, at 11 o’clock in the forenoon, and show 

cause why he should not be adjudged bankrupt and why the 
copartnership of Griffith & Wundram should not be adjudged bank- 
rupt; and it appearing on said return day, by certificate of George 
H. Sharpe, United States marshal, that said petition and said order 
to show cause had been duly served on the said John Griffith, and 
the said George W. Wundram appearing, by Mortimer C. Addoms, 
his attorney, and no one appearing in opposition thereto, and the 
said John Griffith, being called in open court, came not, but made 
default to appear pursuant to the terms of said order to show cause. 


And thereupon and upon consideration of the proofs in said 
cause it was found that the facts set forth in said petition were true, 
and it is therefore adjudged that John Griffith and Geo. W. Wun- 
dram and the copartnership of Griffith & Wundram became bank- 
rupt within the true intent and meaning of the act entitled “An act 
to establish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867, before the filing of the said pe- 
tition, and they are therefore declared and adjudged bankrupts 
accordingly. 

And it is further ordered that the said bankrupt, John Griffith, 
shall, within five days after the date of this order, make and de- 
liver or transmit by mail, post-paid, to the marshal, as messenger, a 
schedule of his creditors and an inventory of his estate in the form 
and verified in the manner required of the petitioning debtor by 
the said act. 


® And it is further prdered that the above-entitled canse be referred 

h to Isaac Dayton, Esq., one of the registers in bankruptcy of 

08 this court, to take such proceedings thereon as are required by 
the said act. 


r Witness the Honorable Samuel Blatchford, judge of the said 
ecourt, and the seal thereof, at New York, in said district, on the 30th 
rday of November, A. D. 1872. 
ot [Seal of the Court. ] 

GEO. F. BETTS, 
cl Clerk of the District Court for said District. 


UI, George F. Betts, clerk of the district court of the United States 
WV for the southern district of New York, do hereby certify that the 


cl above is a true: copy of the original adjudication in bankruptcy 


S 


made in the above-entitled matter. 


In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, the 30ta day of November, in the year of our 
Lord one thousand eight hundred and seventy-two, and of the In- 


dependence of the said United States the ninety-seventh. 
GEO. F. BETTS, Clerk. 
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59 Warrant of Seizure upon Adjudication of Bankruptcy on Cred- 
itor’s Petition. 


(Involuntary bankruptcy.) 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of Jonn GrirritH and Greorce W. WunpraM, Com- 
posing the Partnership of Griffith & Wundram, Bankrupts. No. 
3746. 


SOUTHERN District or New YORK, 88: 


To the marshal of said district, Greeting: 


Whereas a petition for adjudication of bankruptcy was, on the 
23d day of November, A. D. 1872, filed by the said George W. Wun- 
dram, for himself, and against his copartner, John Griffith, compos- 
ing the partnership firm of Griffith & Wundram, the city and 
county of New York, in said district, under which they have been 
duly declared and adjudicated bankrupts: you are, therefore, by 
virtue of the said petition and the adjudication thereon, and accord- 
ing to the provisions of the act of Congress entitled “An act to es- 
tablish a uniform system of bankruptcy throughout the United 
States,” approved March 2d, 1867, required, authorized, and empow- 
ered, as messenger, to take possession of all the estate, real and per- 
sonal, of said John Griffith, individually, except such as may be by 

law exempt from the operation of said act; and also all deeds, 
60 books of account, and papers, as an individual, and to keep 
the same safely until the appointment of an assignee. 

And you are also directed to publish notice twice in the news- 
papers called the New York Times and the New York Commercial 
Advertiser, printed at the city of New York, in the county of New 
York, the first publication to be made forthwith as follows: 


“ District Court of the United States for the Southern District of 
New York. In Bankruptcy. 


In the Matter of JonN GritFFiTH and Georce W. WunpDRAM, Com- 
posing the Copartnership of Griffith & Wundram, Bankrvpts. 


A warrant in bankruptcy has been issued by said court against 
the estate of John Griffith and George W. Wundram, of the city 
and county of New York, of the State of New York, in said district, 
adjudged bankrupts upon petition,and the payment of any debts and 
the delivery of any property belonging to said bankrupts to them or 
their use and the transfer of any property by them are forbidden by 
law. A meeting of the creditors of said bankrupts to prove their debts 
and choose one or more assignees of their estate will be held at a court 
of bankruptcy to be holden at number three hundred and twenty-two 
(322) Broadway, city of New York,.room No. 6, in said district, on the 
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twentieth day of December, A. D. 1872, at twelve oclock m., 
61 at the office of Isaac Dayton, one of the registers in bank- 
ruptcy of said district. 


U. 8. Marshal for said District.” 


And you will also serve a written'or printed notice by mail on all 
creditors upon the schedule filed with said petition, all whose names 
may be given to you by said bankrupts (within five days from the 
date of such adjudication) within ten days after date hereof, and 
also to said John Griffith and George W. Wundram, the bankrupts, 
which notice shall be as follows: 


“In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. : 


In the Matter of Jonn GrirritH and GeorGE W. WunpRAM, Com- 
posing the Partnership of Griffith & Wundram, Bankrupts. 


SouTHERN District or New YORK, 88: 


To , one of the creditors of said John Griffith and George 
W. Wundram, bankrupts: | 


This is to give you notice— : 

First. That a warrant in bankruptcy has been issued against the 
estate of John Griffith and George W. Wundram, bankrupts afore- 

said. 
62 Second. That the payment of any debts and the delivery 
of any property belonging to said bankrupts to them or to 
heir use and the transfer of any property by them are forbidden 
‘y law. : 

Third. That a meeting of the creditors of the said bankrupts to 
rove their debts and to choose one or more assignees of estate will 
e held at a court of bankruptcy, to be holden at number three hun- 
red and twenty-two (322) Broadway, in the city of New York, 
90m No. 4, in said district, on the twentieth day of December, 1872, 
t twelve o'clock m., at the office of Isaac Dayton, one of the regis- 
ers in bankruptcy of said court. 

And the following are the names of the creditors of said bank- 
upts and the amount of their debts, as given to me by George W. 
WVundram, one of the said bankrupts, and as set forth in said 

:chedule.” 

And have you then there this warrant with your doings thereon. 

In witness whereof I have hereunto set my hand and caused the 
seal of this court to be affixed, at New York, this 30th day of No- 
vember, in the year of our Lord 1872. 

[L. s.] SAM’L BLATCHFORD, 
District Judge. 
GEORGE F. BETTS, 
Clerk of the Court. 
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Also offers marshal’s notice to creditors to prove debts and attend 
meeting, returnable December 20th, 1872. 
(This is same as fol. 159, ante, except that this is signed George H. 
Sharpe, marshal’s messenger.) 
Also publication of notice in the Times and Commercial. 
(Same as fol. 159, ante, beginning with the words “ district court ” 
and ending “ George H. Sharpe, marshal’s messenger.”) 
63 Also affidavit of publication in the Times, verified 9 De- 
cember, 1872: 


STATE OF New YORK, ! as 
City and County of New York, { °°’ 

Theodore L. Peverelly, being duly sworn, saith that he is_ princi- 
pal clerk in the office of the New York Times, a newspaper printed 
and published in the city of New York; that the advertisement 
hereto annexed has been regularly published, commencing on the 
7th day of December, 1872, in the said New York Times two times 


successively. 
THEODORE L. PEVERELLY. 


Sworn to before me this 9th day of December, 1872. 
: D. P. McBRIEN, 


Notary Public, N. Y. Co. 


Also affidavit of publication in Commercial Advertiser, verified 

17th December, 1872: 
Orrick N. Y. COMMERCIAL ADVERTISER. 

STATE OF New YorK, a 

City of New York, 

Edward S. Ralphs, of the city of New York, being duly sworn, 
says that he is the principal clerk employed in the office of the New 
York Commercial Advertiser, a daily newspaper published in said 


city, and that the notice, of which the annexed is a copy, has been 
published in the said New York Commercial Advertiser on the 6th 


and 7th days of December, 1872. 
EDWIN 8S. RALPHS. 


Sworn to before me this 17th day of December, 1872. 
WM. HASTINGS, 
Notary Public, City and’.County of New York. 


Also marshal’s certificate of mailing and publication, dated De- 
cember 20th, 1872: 


64 Return by Marshal thereon. 


DISTRICT OF , 88: 


By virtue of the within warrant [ have published notice by ad- 
vertisement on two different days in the newspapers above men- 
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tioned, the first publication of which was on the 6th day of Decem- 
ber, A. D. 1872. I also, within ten days after the date of the within 
warrant, sent written or printed notice, as within directed, to the 
within-named John Griffith and George W. Wundram, bankrupts, 
and to the creditors named in the schedule delivered to me by the 
attorney for the petitioning creditors and herewith returned. The 
notices sent by mail were deposited in the post office at New York 
city on the 7th day of December, A. D. 1872, with the proper post- 
age stamp affixed thereto, and those delivered personally by me to 
said creditors were delivered at the times and the places set oppo- 
site to the name of each, and all of said notices were according to 
the directions set out in this warrant, and the notices to Thos. A. 
McIntire and Mrs. Ormby have been returned to me from the post 
office. I have not taken. possessiow of any property of the within- 
named bankrupts, as none has come to my knowledge. 


GEORGE H. SHARPE, Marshal. 


Also assignment of assets to I. Dayton, dated 3d December, 1872. 
Defendant’s counsel also offered the assignment of assets to the 
register under the adjudication : 


65 In the District Court of the United States for the Southern 
District of New York. 


In the Matter of Jonn GrirFitra and Georae W. WuNpDRAM, Com- 
posing the Copartnership of Griffith & Wundram, Bankrupts. 


At the office of the register, No. 322 Broadway, in the city of New 
York, in the southern district of New York, on the third day of De- 
cember, A. D. 1872. 

Before Mr. Isaac Dayton, one of the registers in bankruptcy of 
said court. 


SouTHERN District oF New YORK, 88: 


We, John Griffith and George W. Wundram, lately carrying on 
business as boiler-makers and foundrymen at West Twenty-seventh 
street and Eleventh avenue, in the city of New York, under the 
name of Griffith & Wundram, do hereby surrender to Isaac Day- 
ton, Esquire, one of the registers of the district court of the United 
States for the southern district of New York, in bankruptcy, to 
whom the proceedings on the said petition have been referred, all 
our estate, property, assets, and credits, machinery, fixtures, tools, 
and apparatus used In our business as boiler-makers and foundry- 
men aforesaid, stock in trade, closes in action, and all other of our 
property and estate whatsoever, whether real or personal, and all 

property, effects, assets, and credits in which the said Griffith 
66 & Wundram have or may have any right or interest, except- 
ing such property as is exempt by law from the operation of 
the bankrupt act’of March 2, 1867, and authorize the said Isaac Day- 
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ton, as such register, to take possession, care, and custody of the 


same. 
Dated New York, December 3d, 1872. 
GRIFFITH & WUNDRAM, 


Per G. W. WUNDRAM. 


Also offers election of Wm. P. Abendroth as assignee of the firm 
of Griffith & Wundram, dated Dec. 20, 1872, with Mr. Abendroth’s 


acceptance, of the same date: P 


Choice of Assignee. 
First meeting of creditors. 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of JoHN GRIFFITH and GEorGE W. WunpRAM, Com- 
posing the Copartnership of Griffith & Wundram, Bankrupts. 


At the office of the registrar, at No. 322 Broadway, in the city of 
New York, in said district, on the twentieth day of December, A. D. 
1872. 

Before Mr. Isaac Dayton, registrar in bankruptcy. 


67 SouTHERN District oF NEw YORK, ss: 


MrMORANDUM.—This being the day appointed by the court for 
the first meeting of creditors in the above bankruptcy, and of which 
due notice has been given in the newspapers called the New York 
Times and the New York Commercial Advertiser, and by special 
notice, served personally or through mail, we, whose names are here- 
unto written, being the greater part in number and value of the 
creditors of the said Griffith and Wundram, bankrupts aforesaid, 
' present at this meeting, and who have proved our debts, have chosen, 
and do hereby nominate and choose, William P. Abendroth, of the 
city of New York, in the State of New York, iron founder, to be as- 
signee of the said bankrupts’ estate and effects; and.we do desire 
that he may be appointed such assignee accordingly. 


Names of creditors above Residence of the Amount of 
mentioned. same. assets. 

Richard Heckscher, Jr., 111.Broadway ---.- BEPC rage $1,644 37 
Hugh McGarry, 608 E. 16th street.........-------.-- 32 18 
Joseph MeDonnald & Co., 544 W. 28th St. -----..----- 691 93 
Colwell & Brother, 547 W. 27th -- ~~... EN EG EIS 5,147 QO 
Van Santvoord & Hauff, 41 Park Row.  - _--~--. Neaeennes 152 15 
W. C. Allison & Sons, per 40 John St., N. Y..-..-.---- 

W. B. Wilkins, att’y, Junction Car Works, Phila. ...--- 12,967 63 


Smith Bros., cor. Jay and Plymouth Sts., Brooklyn, N.Y. 6,325 56 
Amherst Wight & Son, per Amherst Wight, Jr., 119 

I Te esi td inccnisee ties wai ini tp ecinipclighl cael 399 28 
Johu: F: Mitte, Part Chester, BR. XT csc ecickiew ccitcukcence 960 29 


cea eo 


he Sar See es et ; . ; a ire S ses, ey See ee 7 ae ‘ ; og 

SX > gle Biel VER “ye ee Oe RS x MS ae 4 8: BE es” ae 2 ol aes PERE. 9 Mr oe aR GL. Ree ~ ee Se pe ee 
a 2 ee ate ma What 6. te aS ae. LTE Cie oP ae Pk ie PE eM a en ee ee ad fae be tah eo ae ery tee ee Sr iay 
. Ee SY CEI a ree at Cee, Ree TR aI. MUM Ts FARE = Ae! hea lea Ae a AL eT Ae Reaper yeh S ara”. Ree eae ok een . 

k ee oC? Ext ag sed sa ee pees ve Ryo te ME — as ae I EE eS RL RP Epes RR Maes Ti oA eee ue ES 
my ie Fie at Ps, mS % 
ore : vk See 
* 


ABRAHAM VAN DOLSEN ET AL. 


oo 
eae 


The following-named creditors who have proved their debts—that 


is to say: 
Benjamin 7. Judson... noc. Ske ee cdcics eeccade (ee ae 
Ficiden, Hookine & Mekes. ocak kik os coccinea 672 05 
Eon: es POs oie cidid sie Mie eee Lo 119 99 
: meiwrenee ¥. COmOwee oo ik kn cbc ds Senne eae . 511 35 
| Spencer, Martin & French ...... -.......--... ~ 292 26 
# 68 NR Ie I ae kaise snes ree wsices ss pase cette cane 1,501 13 
POOR 0b Wane ikem keen ct iccioueninian eee 1,123 25 
MANIA GONE hi ig i Ls 215 06 
iN. 3. Derene and Packing OG. oiccncin need seenutemun 105 02 
Bs FOR TOO ia icicle ti ce ret ee ee 141 34 
ei, CELIA LE MORAGA TONS REE HES: 1,151 10 
Dumas ie GC 215 99 
Rammianmer trate Bar On... oe ace 253 47 
Ts ic I i ee 272 67 
CHRP IOS MOrEtlY Ge OU Bao nck bs esc t ceckcwics bucneoen 54 89 
The Chalmers Spence Co.---- ---- -- Rae eee ttn ta NN 1,200 04 
I FES 234 50 
I ee oul mania 3,561 09 
Us OO ae es eee: 2,501 00 
Charles C. Collier............ a a ae a a a 74 138 
ers 0 OD. on cocina dumaneiie ios igagsbuaanacuhioaien 466 99 
ow eo: One OO OO. od i inn ew cetera 49 53 
Wi ROOTS TUOMININE oo iis coi nonsl vie ads wcgacniewomeaae 3,266 O09 
wm. FP. Abonareeh 2 i es oe ee 17,215 69 
Berth ONG TAGOPAEE oo i innnccundannkanam cine 33 81 
f | Breen: TF ibek Be Cia isnt wore keihin oeeaaaeukn 40 25 
Be Te No i ec a ie ees isn tin cidade 28 00 
| Denmead & Son, Baltimore, Md._....---..-.--.--.--- 5,948 28 
Ps Dr ee i a oe ee eae eee ae 10,000 00 
pny Cathet BOG... cee chinks RG ck ea 329 17 
| Ws: Gohlomiber & Oeis tos osick iin a 242 34 
CE We SEY ia co ew sini cctinhasls sau abonne € 78 00 
Abendroth Brothers ---- -. ees oui Re lien Gees 
By WM. P. ABENDROTH, = 
Altorney-in-Fact, 109 Beekman Street, New York. g 
a SouTHERN District oF NEw YORK, 88: 
I, William P. Abendroth, above named as assignee, do hereby 


accept the said trust. 
Dated New York, 20th December, 1872. 
WM. P. ABENDROTH, 
109 Beekman Street. 


Also order of the register appointing Mr. Abendroth assignee of 
same, dated Dec. 20, 1872: 
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69 SouTHERN District oF New YORK, 88: 


I, Isaac Dayton, one of the registers of the district court of the 
United States for the southern district of New York, in bankruptcy, 
do hereby approve of and confirm the said choice of assignee. 

Dated New York, 20th December, 1872. 

ISAAC DAYTON, 
Register in Bankruptcy. 


Also order of the judge approving the same—same date: 


SouTHERN District or NEw YORK, 88: 


At the city of New York, in the southern district of New York, 
the 20th day of December, 1872, I, Samuel Blatchford, judge of the 
district court of the United States for the southern district of New 
York, liereby approve of the election and appointment of the above- 
named assignee. 

SAMUEL BLATCHFORD, 
Judge of the District Court of the United States 
for the Southern District of New York. 


Also the acceptance of the appointment by Mr. Abendroth, dated 
3 Feb., 18738: 


70 Request of Assignee or Trustee under Section 27. 
(For general meeting of creditors.) 


In District Court of the United States for the Southern District of 
New York. In Bankruptcy. 


Iu the Matter of JoHN GrirrirH and Grorce W. WuNDRAM, Com- 
posing the Partnership of Griffith & Wundram, Bankrupts. 


Sir: I, William P. Abendroth, the assignee in bankruptcy of the 
estate and effects of the bankrupts aforesaid, respectfully represent 
that I have duly accepted and entered upon the duties of said trust ; 
that the period of three months has not elapsed since the date of 
the adjudication of bankruptcy in said case, and request that the 
court will order a general meeting of the creditors of said bank- 
rupts, to which I may make report of my proceedings in the trust, 
according to the provisions contained in the 27th section of the act 
of Congress entitled “An act to establish’a uniform system of bank- 
ruptcy throughout the United States,” approved March 2, 1867. 

Dated New York, the 3d day of February, A. D. 1873. 

WM. P. ABENDROTH, Assignee. 


Also notice of application of Mr. Abendroth and order for a sec- 
ond meeting of creditors, with proof of service on the creditors, 
dated Feb. 5, 1873, meeting to be held Feb. 18, 1873: 


, 
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71 Order for Meeting of Creditors under Section 27. 


in the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of JoHN GrirFitH and George W. WunpraM, Com- 
posing the Firm of Griffith & Wundram, Bankrupts. No. 3746. 


Sir: You are hereby notified that a second general meeting of 
the creditors of the above-named bankrupts will be held on the 18th 
(eighteenth) day of February, A. D. 1873, at 12 (twelve) o’clock noon, 
before Isaac Dayton, one of the registers of the said court, in bank- 
ruptcy, at his office, No. 322 Broadway, New York, room 6, for the 
purpose named in the twenty-seventh section of the act of Congress 
entitled “An act to establish a uniform system of bankruptcy through- 
out the United States,” approved March 2d, 1867. 

Dated New York, 3d February, 18738. 

WILLIAM P. ABENDROTH, Assignee. 


To creditors of said bankrupts. 


72 In the District Court of the United States for the Southern 
District of New York. In Bankruptcy. 


In the Matter of JonN GrirFitH and GEorGE W. WunpRAM, Com- 
posing the Copartnership of Griffith & Wundram, Bankrupts. 


SOUTHERN District oF New YORK, 88: 


Upon the application of William P. Abendroth, assignee of the 
estate of Griffith & Wundram, bankrupts, it is— 

Ordered that a second general meeting of the creditors of said 
bankrupts be held at number 322 Broadway, in the city of New 
York, in said district, on the eighteenth day of February, A. D. 
1873, at 12 o’clock m., at the office of Isaac Dayton, one of the reg- 
isters in bankruptcy in said district, for the purposes named in the 
twenty-seventh section of the act of Congress entitled “An act to 
establish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867. 

And it is further ordered that the assignee give notice of said 
meeting by sending written or printed notices by mail, postpaid, 
for the time and place of said meeting to all known creditors of said 
bankrupts, and that he also notify the bankrupts to be present 
thereat, and that he shall also publish notice of the time and Yow 
of said meeting on two different days in the newspaper called the 
New York Commercial Advertiser, printed in the city of New York, 

at least ten days prior to said meeting. 
73 Witness the Hon. Samuel Blatchford, judge of the said 
district court, and the seal thereof, at the city of New York, 
in said district, on the 3d day of February, A. D. 1873. 
[SEAL. | GEO. F. BETTS, 
Clerk of District Court for said District. 
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Order granted and issued this third day of February, A. D. 1873, 


by me— 
ISAAC DAYTON, 
Register in Bankruptcy. 


Also affidavit of service of notice, verified 17 Feb., 1873, and the 
publication of notice, three papers, marked Ex. 18. 


Form of Return of Assignee to be Submitted to the Register in Bank- 
ruptcy Presiding at said Meeting. 


SouTHERN District oF NEW YORK, 88: 


I, William P. Abendroth, assignee of the estate of Griffith & Wun- 
dram, bankrupts, being duly sworn, declare that I have caused the 
notices required by the foregoing order to be published in the news- 
paper called the New York Commercial Advertiser, printed at the 
city of New York, on the 7th and 10th days of February, 1873, and 
that I have caused written or printed notices of the time and place 
of said meeting to be sent by mail, postpaid, to all known creditors 
of said bankrupts. 

Said notices were mailed at the post-office in the city of New 
York on the 8th day of February, A. D. 1873, at least ten days prior 


to the date appointed for the said meeting. 
WM. P. ABENDROTH, Assignee. 


74 Subscribed and sworn to, at the city of New York, this 
seventeenth day of February, A. D. 1873, before me— 
ISAAC DAYTON, 


Register in Bankruptcy. 
Also petition of McDonald, verified 6 August, 1878. 


In the United States District Court, Southern District of New York. 
In Bankruptcy. 


In the Matter of JoHN GRIFFITH and GEORGE W. WuNpDRAM, Com- 
prising the Firm of Griffith & Wundram. No. 3746. 


To the Hon. Isaac Dayton, register in bankruptcy : 


The petition of Joseph McDonald and James McDonald, compris- 
ing the firm of Joseph McDonald & Company, respectfully shows— 

That your petitioners are creditors of the above-named bankrupts, 
and that the debt due to your petitioners has been duly proved in 
this proceeding. 

That in the course of an examination of William P. Abendroth, 
assignee of such bankrupts, it has been made to appear that on the 
2ist day of November, 1872, two days before the filing of the pe- 
tition herein and while the papers were heing prepared, a large 
number of the creditors of said bankrupts entered into a written 
agreement with said Abendroth whereby they sold to him and 


a 
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75 he purchased from them their claims against said bankrupts 

at twenty-five cents on the dollar, payable in his note; and 
your petitioners beg leave to refer to the testimony as taken as afore- 
suid,and that the same may be made a part of this petition ; that 
the paper hereto annexed, marked A, is a copy of said written agree- 
ment; that subsequently thereto other of the creditors of said bank- 
rupts accepted the terms of said agreement without, however, sign- 
ing the same, and these several claims have been duly assigned to 
said Abendroth. 

That thereupon the several parties who had so sold their claims 
appeared before your honor and other registers and signed and 
swore to papers purporting to be proofs of debts due to them, as re- 
quired by the 22d section of the bankrupt act. 

That the schedule hereto annexed, marked B, contains a state- 
ment of all of the claims purchased by and assigned to said William 
P. Abendroth which had been proven by the original creditors, to- 
gether with the names of the parties proving and dates of such proof. 

That the schedule hereto annexed, marked C, contains a state- 
ment of the debts proved against said bankrupts which do not ap- 
pear to have been assigned to said Abendroth. 

That it now appears before your honor, in the examination 
aforesaid, each and every of the depositions or proofs mentioned in 
Schedule B contains statements which are false in fact, as none of 
the affiants had, at the time of making such proof, any interest in 
the claims which they undertook to prove or any demand whatever 
upon the said bankrupts or their estates, and also that they and each 
of them had made bargains relative to said claims in opposition to 
the bankrupt act; that the said William P. Abendroth, at the first 
meeting in bankruptcy, voted upon all or a large portion of said 
claims and was thereby enabled to elect himself the assignee of said 

bankrupts, and has since acted as such, notwithstanding the 
76 fact that said Abendroth was a special partner in said bank- 
rupt firm. 

That the proofs respecting the several debts in Schedule B, 
opposite which an asterisk is placed—thus, *, are further defective 
in that they do not conform to the 22d section of the bankrupt 
act, the blanks therein not having been filled in prior to verifica- 
tion. ? 

Wherefore your petitioners respectfully protest against the allow- 
ance of any and all of said claims, and to the end that the several 
proofs of debt may be expunged and said claims rejected your pe- 
titioners pray that an order may issue for a re-examination of each 
and every of said claims, agreeably to general order No. 34 and the 
rules and practice of this court, or for such other order or relief in 


the premises as may be just. 
JOSEPH McDONALD & CO., 
By JOSEPH McDONALD. 


C. C. LEEDS, 
Solicitor for Petitioners. 
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SOUTHERN District or New YORK, 88: 
Duly verified Aug. 6, 1873. 


Also order on said petition dated August 6, 1873, filed August 
11, 1873. 

It is ordered that the said petition be heard before the said regis- 
ter, at the chambers of this court in bankruptcy, at his office, No. 
322 Broadway, in the city of New York, on Thursday, the fourteenth 
day of August, 1873, at 12 o’clock noon, and that five days’ notice 
of this order be given by mail addressed to said creditors. 

Witness the Honorable Samuel Blatchford, judge of the said court, 
and the seal thereof, at the city of New York, on the sixth day of 


August, A. D. 1873. 
[SEAL. ] GEO. F. BETTS, 
Clerk of the District Court for said District. 


77 SOUTHERN District oF New YORK, 88: 


Order granted and issued this 6th day of August, A. D. 1873, by— 
ISAAC DAYTON, 
Register in Bankruptey. 


Also paper signed by the register in connection with said petition 
dated April 30, 1875. 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of JonN GrirFitH and GrorGE W. WunpDRAM, Bank- 
rupts. No. 3746. 


At the office of the register, No. 322 Broadway, in the citv of New 
York, in the southern district of New York, on the thirtieth day of 
April, A. D. 1875, before Mr. Isaac Dayton, one of the registers in 
bankruptcy of said court. 


SouTHERN District oF New YorK, 8s: 
Opinion of the Register. 


The questions arising at this second general meeting of the cred- 
itors of the bankrupts above named and upon the petition of Joseph 
McDonald & Company for the examinafion of certain claims fiked 
ugainst the estate of the bankrupts are— 

First. Is the account exhibited by the assignee a just and true 

account of all his receipts and payments ? 
78 Second. It appearing from the account exhibited by the 
assignee that there is money in the hands of the assignee 
distributable among the creditors of the bankrupts, what are the 
rights of the parties interested in such distribution ? 
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There has not been exception taken to the account exhibited by 
the assignee. In the absence of any exception to the account it is 
to be concluded, not only that the assignee has accounted for all the 
money and property of the bankrupts which came into his hands 
as assignee in bankruptcy of their estate, but that he has charged 
himself with all moneys and property with which he is justly 
chargeable. There is in this conclusion this significance: that 
whatever may be determined as to the effect of the assignee’s hav- 
ing become the owner of the claims against the estate of the bank- 
rupts of some of the creditors of the bankrupts, his administration 
of the trust committed to him has been conducted in an unobjection- 
able manner and in the best interest of all the creditors of the bank- 
rupts. At any rate, the account exhibited by the assignee is a just 
and true account of all his receipts and payments. The only re- 
maining yuestion is, “ What are the rights of the parties interested 
in the distribution of the moneys belonging to the estate in bank- 
ruptcy of the bankrupts remaining in the hands of the assignee.” 
It appears by the evidence taken at this second general meeting 
of the creditors of the bankrupts that John Griffith and George W. 
Wundram, the bankrupts in this bankruptcy, were the general 
partners of the limited partnership of Griffith & Wundram, of which 
William P. Abendroth, the assignee in bankruptcy in this bank- 
ruptey, was the special partner; that on or about the twenty-first 
day of November, 1872, the firm of Griffith & Wundram being in 
difficulty, at a meeting of the creditors of the concern, Aben- 
79 droth and some twenty-three of the creditors of Griffith & 
Wundram signed a paper in the words following: 


“T, William P. Abendroth, hereby agree with the undersigned 
creditors of Griffith & Wuudram to purchase their claims against 
said firm to the amount set opposite their names at the rate of 
twenty-five cents for each and every dollar of said claims and to pay 
the same in my notes, payable in equal installments of three, six, 
and nine months from this date, without interest; and we, the un- 
dersigned creditors, do agree with said Abendroth to sell and assign 
to him or to such person as he may direct our said claims at 
the rate aforesaid, and to accept payment therefor in his notes as 
above mentioned.” 

Dated Nov. 21, 1872. 


F GI TROOE OE US ccvican cntimbononodianeaamnaneed $2,500 00 
FT ON Ee OREO on ic na hd Nccasieneedinunnmetiios 214 00 
Ta Ge TP OIMIIED vinbittnd siilin sd nlnca wadicamnieneeanh 1,100 00 
hii A SEE DY: £0: dine ica tdi atiiminknd alge 66 10 
* TAQURON C. LABOUBOE 5 na ng ite nee onan ce webunnin 3,700 00 
“ Bueneet, Marten & Freve’ 2.66 none eke canwanneon 300 00 
TINS BI cencitn stnicn bakin wee Gem omnia ssinilaninins 200 00 
Ww: CG. Aso & Ben, GOOG. naidnccunicnneesocenen 13,000 00 
“ Geo. Stump, per Geo. W. Stump, att’y -----_------- 1,175 00 


“The Chalmers Spence Co., per J. Holmes, manager-. 1,173 91 
“kh. V. Conover, pet. B.-F, JQGG00 5. ncnnwene nwennmien 495 00 
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TT Be siiiliie tinh Sig uicaiua heb gniniatiermmeiaiake diesels onal $7,000 00 
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Fe I ON as chen estoy op tesessisjeinen chins some wielhcecssleaes salen 1,678 58 
Pt ac Ee Stig WOE FF IDs crninisbintorere smnasocessepinel ania 539 00 
“N. Y. Belting & Packing Co., per Henry Redfield, 

POET igicaien i ein i sg vac ge Mogens ly sical sac caniaaiala eel 105 02 
I 50 00 
“ Woodward Steam Gun M’f’g Co., N. H. N. Cannon, 
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80 “ Holden, Hopkins & Stokes.__--. sliainclianiaiadiias 672 05 
‘Salamander Grate Bar Co., per G. H. Clarke, 
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That no claims against Griffith & Wundram having been sold and 
assigned to Abendroth, and the petition in bankruptcy having been 
filed on the twenty-third day of November, 1872, nearly all the 
creditors who had signed this paper proceeded to prove their re- 
spective debts against the bankrupts. Having proved their debts, 
these creditors severally executed and delivered to Abendroth assign- 
ments of their respective claims, thus proved against the bankrupts, 
and against the estate in bankruptcy of the bankrupts, and by letters 
of attorney made him their attorney in-fact to represent them re- 
spectively at meetings of creditors in this proceeding in bankruptcy ; 
and Abendroth made and delivered to these creditors, respectively, 
his notes at three, six, and nine months, for twenty-five cents on the 
dollar of their claims, respectively. With a few exceptions, all the 
creditors who signed the paper of the 2lst November, 1872, so 
proved and assigned their debts, and gave letters of attorney to Mr. 
Abendroth previously to the first general meeting of the creditors 
of the bankrupts. Abendroth having at that meeting been elected 
assignee in bankruptcy of the estate, ete., of the bankrupts, it is now 
on the part of Messrs. Joseph McDonald and Company, creditors of 
the bankrupts, the contesting creditors at this meeting, contended— 

That as to the claims of the several creditors who signed the 
paper of the 21st November, 1872, the same have not been proved 
in this bankruptcy, and cannot be allowed; also that, whether 
allowed or not, Abendroth cannot receive any dividends on these 
claims. 

The debts which became the subject of the paper of the 21st 

November, 1872, were all debts which the bankrupts actually 
81 owed, and were provable against the estate in bankruptcy of 

the bankrupts. They were as much debts against the bank- 
rupts as the debts which the bankrupts owed to the contesting cred- 
itors at this meeting. Apart from the paper of the 21st November, 
1872 and the assignments to Abendroth, those debts were to be 
equally taken into account in determining as to the distribution of 
the bankrupts’ assets and computing dividends as any other debts 
of the bankrupts. If those creditors had not assigned their claims 
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they would have been entitled to participate along with all the other 
creditors of the bankrupts pro rata in the distribution of the assets 
of the bankrupts; or, apart from the question raised as to the effect 
of Abendroth having been a special partner of the firm of Griffith 
& Wundram, if Abendroth had not been chosen assignee in bank- 
ruptcy of the estate and effects of the bankrupts, as the assignee 
and representative of those creditors, and having, by an order under 
general order number XXXIV, been subrogated to them respect- 
ively, he would have been entitled to the dividends on their debts 
against the bankrupts, and the dividends of all the other creditors 
would have been the same. 

In what particular has this condition of things been varied by the 
paper of the 21st November, 1882—the assignment of the claims to 
Abendroth and his appointment as assignee in bankruptcy? Has 
dividend or pro rata shown of every creditor in the estate of the 
bankrupts been to the smallest extent diminished ? 

The unanimous assent of the creditors to the correctness of Aben- 
droth’s accounts as assignee determines that these transactions have 
not injured any one interested in the estate of the bankrupts. If 
Abendroth is to be deprived of the dividends out of the estate of the 
bankrupts on the amounts of these claims, it must be by virtue of 
some occult principle of justice which punishes a man for not doing 

another an injury. Abendroth has himself proved a debt of 
82 seventeen thousand two hundred and fifteen dollars and sixty- 

nine cents against the estate in bankruptcy of the bankrupts. 
In what particular are his rights in the distribution of the funds of the 
estate in bankruptcy in respect to that claim different from his 
rights in such distribution in respect to the assigned claims in ques- 
tion? That he is entitled to his dividend along with the other cred- 
itors on this debt of seventeen thousand dollars and upwards is not 
disputed. It is not easy to discover the principle upon which a dis- 
tinction is to be drawn between his rights as an original creditor 
and his rights as assignee of the claims of these several original 
creditors. 

The fact that Abendroth had become the assignee of these claims 
and the fact that he had been the special partner of the firm of Grif- 
fith & Wundram or either of these facts may have been sufficient 
reasons or a sufficient reason why Abendroth should not have been 
chosen assignee in bankruptcy of the estate of the bankrupts; or, 
having been chosen such assignee by the vote of the creditors, why 
the choice should not have been approved by the register and con- 
firmed by the district judge: but having become such assignee in 
bankruptcy, and having, as shown by his accounts, administered 
the trust with exact justice to all parties interested in tlie estate, and 
having done no wrong to any of such parties, either by taking the as- 
signment of the claims which were assigned to him or by anv other 
act, he stands, as a creditor of the bankrupts, it is submitted, in pre- 
cisely the same attitude and with precisely the same rights as if he 
had never been chosen assignee in bankruptcy of the estate of the 
bankrupts. 

Now, in this view of these transactions, does it seem to be very 
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material that blank forms for the assignment of these claims were 
printed by a printer who does printing for the register, or that these 
assignments were, for the most part, executed in the office of the 

register and their execution acknowledged before him? If 
83 there was evidence to show a design on the part of this as- 

signee to practice any imposition or fraud upon the creditors 
who should assign their claims, or any intent on his part to secure 
for himself a preference or any advantage of any kind over the 
other creditors of the bankrupts, this might have furnished a sub- 
ject for comment; but the evidence is all and overwhelmingly the 
other way,and the circumstance that it happened to be convenient 
to have these assignments executed when and at the place where 
they were executed is not entitled to any weight in the discussion o 
the questions arising upon this accounting; so it does not even call 
for explanation. 

And it is to be remarked: Abendroth is the assignee in bank- 
ruptey of the estate of these bankrupts by the vote of the creditors 
of the bankrupts. He derives his position directly from the cestut 
que trust themselves. He is not an assignee thrust upon the cred- 
itors by the debtors, or made such by a court or other authority. 
All the creditors of the bankrupts had an opportunity to be heard 
in respect to his election and appointment. Joseph McDonald & 
Company, the creditors making the contest at this second general 
meeting of creditors of the bankrupts, whose claims amounted to six 
hundred and ninety-one dollars and ninety-three cents; Colwell 
Brothers, whose claim amounted to five thousand one hundred and 
forty-seven dollars, and Smith Brothers, whose claim amounted to 
six thousand three hundred and twenty-five dollars and fifty-six 
cents, none of whom bad entered into the agreement of the 21st of 
November, and W. C. Allison & Sons, whose claim amounted to the 
sum of twelve thousand nine hundred and sixty-seven dollars and 
sixty-three cents, who, although they had signed the agreement, had 
not assigned their claim—all signed the paper at the first meeting 
of the creditors of the bankrupts, choosing Abendroth to be the as- 
signee in bankruptcy of the estate and effects of the bankrupts (see 

“Choice of Assignee” among the exhibits in evidence), and, 
84 according to the recollections of the undersigned, of the testi- 
mony, the election of Abendroth was unanimous. 

That such an assignee is amenable to all the strict rules which 
apply generally to trustees admits of no doubt, but as a creditor of 
the bankrupts or as the lawful representative of other creditors he 
has rights under the bankrupt law which do not come within the 
operation of those rules. The account exhibited by the assignee 
shows that the percentage of dividend which the assets of the estate 
of the bankrupts will pay is less than the percentage which Aben- 
droth paid for the claims in question ; but whether this were so or 
not is no concern of the other creditors. Even if he had madea 
profit by the purchase of these claims of the other creditors, so long 
as such profit was not made at the expense of the other creditors of 
the bankrupts and so long as he has justly and for the best interests 
of the body of creditors of the bankrupts administered the trust as 
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assignee, no fault lies in him, and his conduct in no way merits the 
disapprobation of the court. 

It may not be unlikely in this case that the considerations and 
motives which have their influence in these transactions might be 
stated something after this manner. Having been a special partner 
in the business carried on by the bankrupts, when Griffith & 
Wundram failed, Abendroth was disposed to effect a settlement 
with their creditors upon the most liberal terms which under the 
best possible disposition of their assets could be afforded. All the 
creditors of Griffith & Wundram, it would seem, were invited to at- 
tend or were represented at the meeting of creditors held at the 
Astor House on the 21st November. 1872. There was no suggestion 
shat the assets of the insolvent concern could be made to pay more 
than twenty-five cents on the dollar. The paper of the 2ist Novem- 
ber, 1872, was drawn and was signed by nearly all the creditors who 

attended the meeting. 
85 There is not any charge or even insinuation that anything 
was conceded or that the arrangement was entered into other- 
wise than fairly, openly, and above board. The creditors who 
signed the paper having for the most part proved their debts and 
assigned their debts as proved to Abendroth, he appears at the meet- 
ing of creditors as their attorney-in-fact for the purpose of choosing 
an assignee. ‘The other creditors knew all about the paper and how 
Abendroth stood in reference to those creditors who had signed it 
and whom he now represented in the choice of an assignee. Nothing 
was kept back. Abendroth’s familiarity with the peculiar branch 
of mechanical industry which had constituted the business of Griffith 
& Wundram would, it may be supposed, very strongly commend 
him to the sound judgment of the creditors of these bankrupts as 
by all odds the most suitable person to be intrusted with the dispo- 
sition of their assets. Abendroth himself might fairly be supposed 
to see that by bezoming assignee in bankruptcy he would be able, 
whilst giving every creditor of the bankrupts the benefit of his 
superior management of the property, so to administer the trust as 
to mitigate in some degree the losses and responsibilities which he 
had incurred from his connection with the concern of Griffith & 
Wundram. He, however, it would appear from the evidence, was 
reluctant to accept the assigneeship. It was obvious that although 
he might, as assignee, manage the property better than any one else, 
still he would be as well off to let the creditors select whom they 
pleased, and, as the assignee of the creditors who had assigned to 
him their claims and avoiding all questions, take his dividends, 
whatever they might amount to, out of the avails of the assets. In 
that case, while the assignee would have been a person of his selec- 
tion, he might have become the purchaser of the stock of machinery 
and tools of Griffith & Wundram without accountability to any 
one, which might have turned out to some extent to his ad- 
86 vantage, but with the full knowledge on the part of all the 
creditors of his ownership of the claims which have been 
assigned to him, and as their unanimous choice he became the 


assignee. 
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It is insisted on behalf of the contesting creditors that the result 
of all this is that the claims against the bankrupts which were as- 
signed to Abendroth are confiscated for the benefit of the estate in 
bankruptcy,and that the dividend which would have been payable 
on those claims in the hands of the original creditors is to be re- 
garded asa forfeiture to be distributed pro rata among the other 
creditors of the bankrupts. Inasmuch as it is certain that Aben- 
droth in all these transactions acted in total ignorance of any such 
rule of law, and, at the same time, in entire good faith towards all 
the ereditors of the bankrupts, and inasmuch as the other creditors 
of the bankrupts have neither been injured by Abendroth’s mis- 
take nor, excepting as resulting from that mistake, have any claim 
to this bounty, it would be no more than just and equitable, if such 
are the legitimate consequences of his.action, to allow him now to 
withdraw from the assigneeship and resume his position as the rep- 
resentative of the assigned claims. The law, the undersigned sup- 
poses, looks at the facts and substance of the case and, discerning In 
these no wrong, finds nothing either to require correction or to call 
for condemnation. 

The statute, section X XII, Revised Statutes of the United States, 
§ —, provides as follows: 

To entitle a claimant against the estate of a bankrupt to have his 
demand allowed, it must be verified by a deposition in writing, on 
oath or solemn affirmation, before the proper register or commis- 
sioner, setting forth— 

That the claim was not procured for the purpose of influencing 
the proceedings under this act, and that no bargain or agreement, 
express or implied, has been made or entered into by or in behalf 

of such creditor to sell, transfer, or dispose of the said 
87 claim or any part thereof against such bankrupt, or to take 

or receive, directly or indirectly, any money, property, or 
consideration whatever whereby the vote of such creditor for as- 
signee or any action on the part of such creditor, or any person in 
the proceedings under this act, is or shall be in any way affected, 
influenced, or controlled, and no claim shall be allowed unless all 
the statements set. forth in such deposition shall appear to be true. 

Whatever may be the legal interpretation or effect of the paper 
of the 21st November, 1872, it is perfectly clear that at the time it 
was signed it did not contemplate any control over or influence 
upon proceedings in bankruptcy. 

At the meeting of creditors of the 21st November, 1872, it was 
stated that papers for the institution of proceedings in bankruptcy 
were in the course of preparation; but there is not anything to hem 
that in the minds of the parties signing the paper the paper signed 
at that meeting had or was intended to have any bearing whatever 
upon those proceedings; nor at the several times the creditors who 
had signed the paper and proved their claims previously to the first 
meeting of creditors, or at that meeting, had the subject of the se- 
lection of an assignee or the management of the proceedings in 
bankruptcy been as much as mentioned. Supposing that these pro- 
visions are intended to prevent bargains between creditors as to the 
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election of an assignee, there is not any evidence of any bargain in 
this case. The evidence is all the other way. ‘The creditors them- 
selves, in their respective depositions for the proof of their claims, 
expressly swear that no bargain or agreement, express or implied, 
has been made or entered into by or on behalf of the deponents to 
sell, transfer, or dispose of their respective claims or any part thereof 
against the bankrupts, or to take or receive, directly or indirectly, 
any money, property, or consideration whatever whereby the vote 
of the deponents for assignee or any action on the part of 
88 the deponents, or any other person in the proceedings under 
said act, has been, is, or shall be in any way affeeted, influ- 
enced, or controlled; and all the attending facts and circumstances 
and the natural probabilities of the case corroborate the positive 
statements of these depositions. All which these creditors cared for 
was to get their twenty-five per cent., and they were utterly indiffer- 
ent who should be chosen assignee or what became of the proceed- 
ings in bankruptcy. To say that because the claims were assigned 
to Abendroth and because, further, as the representative of those 
creditors, he voted for himself, they are to be presumed to have in- 
tended, when they assigned to him their claims, that he should vote 
for himself, and therefore there wasa bargain, is purely a refine- 
ment and goes utterly beyond the reasonable inferences warranted 
by the evidence and the facts. 7 
There is not anything peculiar in aclaim against a bankrupt that 
it should not be bargained about and made an object of sale, the 
same as a claim against any other debtor. The sale and transfer of 
choses in action not negotiable formerly was not favored, but the 


rule is different now. Agreements which are intended to influence 


the proceedings in bankruptcy are prohibited, but it would be an 
extreme hardship if a creditor of a bankrupt should not be allowed 
to do what he thought best with a desperate claim, and by selling it 
put an end to all uncertainty and perhaps anxiety about it; and he 
ought not to be obliged or expected to concern himself about the 
question as to who should subsequently be chosen assignee in bank- 
ruptey of the estate of the bankrupt, nor is any wrong to be imputed 
to the purchaser of such claim. If, by becuming the assignee of a 
claim, he seeks to influence or control the appointment of the as- 
signee in bankruptcy, and to secure for himself an advantage over 
the other parties interested in the estate in bankruptcy, the law will 
stand in his way; but not only where there is not any proof of any 
purpose to violate the statute, but the evidence shows that 

89 the whole conduct of the assignee has been calculated — pro- 
mote the best interests of all parties entitled to share in the 
bankrupt estate; the mere fact that the assignee in bankruptcy is the » 
assignee of some of the claims against the bankrupt estate will not, 
it is apprehended, be admitted to prejudice those claims upon the 
distribution of the funds of the estate in the hands of the assignee. 
And whether the legal effect of the paper in question was to work 
an immediate transfer of the claim to Abendroth or not, it is per- 
fectly plain that the parties did not understand that the paper had 


any such effect, and. the same result is reached whichever way the 
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paper is interpreted, whether as of itself conveying the property in 
the claimsto Abendroth or as an executory contract to be subse- 
quently performed by the delivery of the claims on the one part and 
the delivery of the note on the other. If the language of the paper 
demands the former interpretation, Abendroth himself ought to 
have proved these claims. 

This would have made no difference in the result. As the claims 
are sworn to by the original claimants, the proof is far more satisfac- 
tcry than proof on the oath of an assignee on information and 
belief. Ifthe paper assigned the claims the assignment was before 
the commencement of the proceedings in bankruptcy, and the proof 
would not require the oath of the original creditor. The thing is 
substantially right as it is and the meaning of the paper is a matter 
of indifference. 

The rule that in construing a contract the court will be guided 
by the understanding of the parties to the contract at the time of 
the making of the contract as to its meaning is a fair one in the 
case. There is not any question between the parties to this paper as 
to its meaning. ‘Their acts and the depositions of the respective 
creditors proving their claims against the estate in bankruptcy of the 

bankrupts show that they understood the paper. Not one of 
90 the creditors of Griffith & Wundram who signed this paper 

is before the court to complain that it has not been rightly 
understood or justly performed. 

The proposition of the contesting creditors on this accounting is 
that the parties to this paper misapprelended its meaning; that 
although such misapprehension has not been inthe smallest measure 
detrimental to the contesting creditors, they have the right not to 
have the construction of the paper rectified, because they have not 
any concern in that matter, but to have all the claims proved against 
the bankrupts and assigned to Abendroth stricken from the list of 
debts against the estate of the bankrupts, and in consequence their 
debts paid in full. It is submitted that the construction of this 
paper, according to the understanding by the parties to it of its 
meaning, as it is just as between those parties and does no injury to 
any other creditor, is just and conclusive as to the other creditors 
of the bankrupts. 

If the construction of this paper is to be regarded as a question 
for the determination of this court on this accounting of the assignee, 
the undersigned is of the opinion that the construction given to it 
by the parties to the paper is precisely the just legal construction of 
the paper. Abendroth agrees to purchase and the creditors agree 
to sell, but clearly, by the terms of the paper, no property pssses 
from the creditors to Abendroth until Abendroth had given his notes 
as provided by the paper. Any creditor who signed a paper on a 
tender to Abendroth of an assignment of his claims against Griffith 
& Wundram and demand — Abendroth’s notes at three, six, and 
nine months for twenty-five per cent. of the claim, and upon Aben- 
droth’s refusal to give such notes, might maintain an action against 
Abendroth for damages for non-performance of the stipulations of 
the paper, or perhaps a suit in equity for a specific performance ; 
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or, on the other hand, Abendroth on a tender to any creditor who 

signed the paper of his notes at three, six, and nine months, 
91 for twenty-five per cent. of the claim of such creditors, and 

a demand of an assignment of the claim of such creditor 
against “Griffith & Wundram, and the refusal of such creditor to 
make such assignment, might have similar actions; nor, as the un- 
dersigned supposes, could either party to this paper enforce this 
paper against the other, excepting by the making, as the case might 
be, of such tenderand demand. This very fact, that to give either 
of the parties to this paper a remedy against the other, he must make 
a tender and demand—on the one part a tender of an assignment of 
the claim against Griffith & Wundram and a demand of the speci- 
fied notes from Abendroth, and, on the other, tender of the specified 
notes from Abendroth and a demand of the claims of the creditors 
against Griffith & Wundram—to the mind of the undersigned con- 
clusively establishes that no property in the claims against Griffith 
& Wundram passed by the terms of the paper itself. In the judg- 
ment of the undersigned, therefore, the claims assigned to Aben- 
droth have been duly proved. They have accordingly been allowed, 
and on proper notice Abendroth had been duly subrogated to the 
original claimants (see General Order XXXIV). 

It is suggested on the part of the contesting creditors that the 
provisions of the statute “of limited partnerships” preclude Aben- 
droth from any dividend on these assigned claims until the other 
creditors shall have been satisfied. In the judgment of the under- 
signed Abendroth stands, in respect to the assigned claims in his 
relations with the other creditors of the partnership, in the shoes of 
his assignors. He is a creditor as their representative and not 
otherwise. The creditors of the partnership are not any worse off 
because of his taking these assignments. There is not any reason 
in law or in justice why they should be any better off. 

With respect to the claims of creditors who signed the paper on 
the 21st November. 1872, the assignments of which were taken by 

Abendroth subsequently to his appointment as assignee in 
92 bankruptcy of the estate he, of the bankrupts, is not to be al- 

lowed to make any money on them. The undersigned sup- 
poses this to be the sense of the rule on this point. 

Whenever the estate in bankruptcy shall be made to pay more 
than twenty-five cents on the dollar, Abendroth will be bound to 
distribute the excess of such dividend on these claims pro rata 
among all the creditors of the bankrupts. 

The undersigned, upon the whole case, is of the opinion that it 
does not appear that the claims filed against the bankrupts’ estate, 
for the re-examination of which application was made to him, being 
the claims which were assigned to William P. Abendroth, assignee 
in bankruptcy, etc., of the bankrupts, ought to be expunged or di- 
minished, and that as the assignee of these claims the said William 
P. Abendroth is entitled to reserve and retain the dividend on those 
claims to his own use. 

30th April, 1875. 

I. DAYTON, Register, etc. 
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Also concurrence of Judge Blatchford endorsed thereon, dated 13 
Nov., 1875. 


I concur in the conclusions of the register to the claims above 
mentioned. 
October 13, 1875. 
SAM’L BLATCHFORD, 
District Judge. 


93 Also order of Judge Blatchford therein, dated Oct. 3, 1875, 
filed Oct. 8, 1877. 


At a term of the United States district court for the southern dis- 
trict of New York, held at the court-bouse, in the city of New York, 
on the 13th day of October, 1875. 

Present: Hon. Samuel Blatchford, judge. 


In the Matter of JoHN GRIFFITH and GEoRGE W. WunNpRaM, Bank- 
rupts. 


It appearing from the report and certificate of Isaac Dayton, Es- 
quire, register in bankruptcy, to whom this matter was duly re- 
ferred, dated April 30th, 1875, that certain creditors of the bank- 
rupts above named, namely, Joseph McDonald and James McDon- 
ald, composing the firm of Joseph McDonald & Co., on the sixth day 
of August, eighteen hundred and seventy-three, applied by petition 
to the said register for an order for the re-examination of the fol- 
lowing-described claims filed against the estate of the said bank- 
rupts—that is to say : 


Names of creditors. | Amounts. By whom proved. | Date of proof. 
| 

Benjamin F. Judson_-..- n----.-| $9,965 20 | B. F. Judson........| Dee. 18, 1872. 
Holden, Hopkins & Stokes_-_-_-_-| 672 05 | E. F. Hopkins ------ Se oe 
H. A. Rogers & Company --_-_-_-- | 119 99 | W. C. Duyckink_--_-. i SRA 
Lawrence V. Conover____--__..- | 511 35 | L. V. Conover........ oe a 
Spencer, Martin & French. -_~- | 292 26 | J. W. French .___-_-_- gf Ete Re 
Mauret & Weber.............. | 2,608 36 1 A. ‘Weber... + ERR 
Peck & Wandel-_-.-_-_--- Liat haceices | 1,128 26 | J. C. Wendall ..__--- ee See 
Edmund Allt...------- piibiadiiintale | 215 06 | Edmund Allt-_--_--- AB: 48. 
Rylance & Gaskell_..---.____- 215 99 | W. Gaskell........__ “pas ae 
Salamander G. B. Company---_-! 253 47 | J. B. Hardenbergh__.| “ “ « 
ee hs UO EM ose cin cindie 272 67 | J. A. Robertson _____ ‘6 18, ‘c 
Charles Merrill & Sons_---_- -_-. | 54 89 | E. W. Merrill -..---- pet aes 
The Chalmers Spence Co.-__-~_. 1,200 04 | J. Chalmers___..__-_-. Me 
I I OO 234 50 Ee Kimball_____. ede ‘6 ‘6 sé 
Holmes & Lisberger_......._..| 3,561 09 | J. ©. Aldrich____-__- an eT 
Morris, Tasker & Co._--.~--~-- | OE O01 A Shae "ee 

Abendroth Bros. ..-- Bewal O58 SO | W. FP. Abendroth....;.% “°.™ 
OO Te aR in ceconesuns | 06 35 14). ©. Galtiee, .... ..... Dec. 19, 1872. 

Fairbanks & Co.__.---~--!| 466 99 | W. B. Hatch_______- Sek “gece © 
C. T. Raynolds & Co.------.---| 49 53 | S. A. McPhail______- we 
ee ee a eee | 8,266 09 | R. H. Hoagland_____- ae ee 
W.C. Allison & Sons.... .....- | 12,967 68 | T. E. Allison......-. agin: Hee 
wee Sak cttw mces | ee eS ee “ 90, « 
N. Y. Belting & Packing Co._- 105 02 | H. Redfield_._.-_---- cee Slt 
A. Schmidt & Bro. 41 341 A. Schmitt .......... Cm 
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Names of creditors. Amounts. By whom proved. | Date of proof. 
Goorgt Git. otc osc 1,151 10 | G. Stump-__-_-_-- ___.| Dee. 20, 1872. 
Heim & Zimmerman--__.-.._-- 96:64: 1 A: Melee |. cs oe eM 
Nelson, Finkel & Co._......___- 40 26 | E. Finkel _______.____ or ees 
avin Gy We MO bc occu 7 Ot > tee TS Pee 
Denmead @& Son ..«_... .. .. ...- 5,948 28 | T. Denmead_-_-_ ~~ ee a ‘6 
Weil Ibe DAGB sos icc ck 10,000 00 | G. Moore___________- “et 
Eddy, Cutler & Co............. 827 17 | G. W. Catler........; “  « * 
W. J. Schlemmer & Co... __-- 242 34 nL 
Chat. Gi. Wrage ccc 162 26 | ©. G. Willing.__.-__- th 
James J. Richards.....-------- 63 24| J. J. Richards ______- « O1, « 
A. Wight & Gon .... .......... 899 25 | A. Wight, Jr.....-..| “ 28, * 
We Wa eis bb St ids 218 46 | W. F. Lawrence_._-_- Jan. 25, 1873. 
eee GA oes 6h kt Soa 608 12 t: 7. BO Sa Feb. 8, “* 
Se Se Re eee a deta’ 848 241 C. W. Dolle__..... -- te? id 
Woodward 8. P. M’f’g Co._...-| 2,478 80 : | “ 19, « 


—-—.-— Ea cr 


And it further appearing that said register thereupon made an 
order fixing the fourteenth day of August, eighteen hundred and 
seventy-three, as the time for hearing the said petition, and thatdue 
notice of the said order and of the said time for hearing the said 
petition was given by mail to each of the said creditors of the bank- 
rupts, and a second general meeting of the creditors of the said 
bankrupts having been duly called in accordance with the pro- 
visions of the act of Congress known as the bankrupt act, and due 
notice of such second general meeting of the said creditors having 
been given to all the creditors of the said bankrupts, as appears by 
the proof thereof duly filed herein, and the said general meeting of 
the said creditors having been proceeded with from day to day on 
the same days with the hearing before the said register of the said 
petition for the examination of the said claims; and it further ap- 
pearing that all of said claims (except the claims of Denmead & 

Son, The West Side Bank, A. Wight & Son, and Abendroth 
95 Bros.) were, after being duly proved, duly assigned to Wil- 

liam P. Abendroth, the assignee in bankruptcy herein, and 
that the legal effect of such assignment was made a question by cer- 
tain creditors on the said hearing; and it further appearing that 
the said petition was duly heard, and that the said register took the 
examination of the witnesses called by the respective parties and de- 
cided that the said assignments were valid, and that the said claims 
ought not nor ought any of them to be expunged or diminished, 
and it having been determined at the second general meeting of the 
creditors of the said bankrupts that so much of the money belong- 
ing to the estate in bankruptcy of the said bankrupts remaining in 
the hands of said assignee as shall amount to twenty-five per cent. 
of each claim proved in the said bankruptcy be distributed among 
the creditors of the said bankrupts, and the said register having 
thereupon decided that the said William P. Abendroth was and is 
entitled to receive upon said assigned claims his pro rata share of 
the said dividend of twenty-five per cent., so as aforesaid declared at 
the said second general meeting of the said creditors upon the claims 
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aforesaid duly proved against the estate of said bankrupts, and the 
said decisions of said register having been brought before this court 
in due form for review, now, on hearing Mr. Amherst Wight in sup- 
port of said decisions and Mr. C. C. Leeds, for the opposing creditors, 
it is ordered, decreed, and adjudged that the said William P. Aben- 
droth is entitled to receive and should be paid upon said assigned 
claims his pro rata share of the aforesaid dividend, and that the 
aforesaid claims ought not nor ought any of them to be expunged 
or diminished. 

Witness the Honorable Samuel Blatchford, judge of the 
96 said court, and the seal thereof of the city of New York, this 


8th day of October, A. D. 1877. 
GEO. F. BETTS, Clerk. 


(Enter: S. B.) 


Also certificate of register as to debts proved, dated 27 January, 
1874; filed Jan. 31, 1874. 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 
In the Matter of JoHN GRIFFITH and GEORGE W. WUNDRAM, 
Bankrupts. No. 3746. 

At the office of the register, number 322 Broadway, in the city of 
New York, in said district, on the twenty-seventh day of January, 
A. D. 1874. 

Before Mr. Isaac Dayton, one of the registers of said district court 
in bankruptcy. 


SOUTHERN District or NEw YORK, 8s: 

I, Isaac Dayton, the ‘register in bankruptcy in charge of the 
above-entitled bankruptcy, hereby certify that the following is a 
memorandum showing the names of the creditors of the said bank- 
rupts who have filed depositions for proofs of debts against the said 
bankrupts and their respective places of residence or their post-office 
addresses, when stated, and the amounts of their respective debts: 
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. Places of residence and post-office ad- | Amount 
Names of creditors. dresses, when tated of debt. 
William P. Abendroth, as- | 109 Beekman St., city of New York_| $32,266 25 
signee, &c. 
Colwell & Brother. -___-. ....| Foot West 27th St., city of New York. 5,622 48 
George C. Howard____-_-_- Philadelphia, Penn. éicladi area 55 00 
¥oaq guys @ Ce.3cc. suc City of New York and 528 Water St., 156 35 
city of New York. 
Van Santvoord & Hauff___| 41 Park Row, city of New York____- 152 15 
Denmead & Son_.__.-_-- ..| Corner of North and Monument 
streets, Baltimore, Md. 
James H. Holdane & Co.__| 88 Washington street, city of New 4,794 62 
York,.] 
John W. Quincy.-__.-.__-- | 98 William St., city of New York__ _- 2,154 82 
Smith Brothers_.___.......| Corner of Jay and Plymouth streets, 6,355 17 
| Brooklyn, N. Y. 
Joseph McDonald & Co.___| City of New York__-~-_..------~.-- 691 93 
F. O. Ketchum & Co...___- 5 Cedar street, city of New York._-_-- 184 58 
John George... 4 onc ccs | 444 West 17th street, city of New 38 12 
| York. 
Charles W. Durant__.-~.~- | 94 Wall St., city of New York .____-- 4,449 22 
Martin Gunning. _-_~- ....| 295 10th Ave., city of New York __-_- 63 60 
5 | Hugh McGarry_.._-..____| 608 East 16th street, city of New 82 18 
| York. 
| Styles & Cash____.__._____} 95 8th avenue, city of New York__-- &5 39 
7 | Cone & Clar® uo. Foot of 30th street, New York, N. = ; 664 92 
| John T. Dunkin -___-_~-- .., 552 West 27th streei, city of Ne 92 40 
York. 
| Higgins & Ostrander ..- ' 101 West street, city of New York__- 182 27 
John J. McCrum____.____-| City of New York, and 99 Elm street, 1,231 90 
| city of New York. 
POGCDE BOC 6 cies dc mnie | 216 West 28th street, city of New 106 30 
| York. 
Griffith & Marquette __....! 6 West Falls avenue, Baltimore, Md.. 59 61 
William P. Abendroth ._..; City of New York....-........---..| 17,215 69 
A. Faber du Faur ..... 2.1. Gee OF OW FG 6 ck ccinieindtnee 90 00 
B. Kreischer & Son —_.--~-. 321 Delancey street, city of New York. 160 99 
| Abendroth Brothers__._-~~- _ 109 Beekman street, city of New York_ 538 80 
7 | Amherst Wight & Son -__.| 119 Broadway, city of New York___- 399 33 
The West Side Bank__---- | 154 Sixth avenue, city of New York_| 10,000 00 
John H. Beacher.___._..-- | Clty of Rew, TOE .4 Wks nkeencikn tien 89 38 
William DOle. 2. kn ccnncae 64 ‘Freemont street, Greenpoint, 348 24 
Brooklyn, N. Y. 


ISAAC DAYTON, 
Register in Bankruptcy. 


Endorsed: Filed Jan’y 31, 1874, at 2 p. m. 
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99 Also order of the register as to dividend to be paid, dated 
April 30, 1875. | 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of Joun GrirrirH and Grorce W. Wunpram, Com- 
og Pa Copartnership of Griffith & Wundram, Bankrupts. 
o. 3/746. 


At the office of the register, number 322 Broadway, in the city of 
New York, in the southern district of New York, on the — day of 
, A. D. 187-, before Mr. Isaac Dayton, one of the registers in 
bankruptcy of said court. 


SOUTHERN District oF New YORK, 88: 


The undersigned, creditors of John Griffith and George W. Wun- 
dram, composing the copartnership of Griffith & Wundram, the 
bankrupts above named, acknowledge that they have respectively 
received from William P. Abendroth, the assignee in bankruptcy of 
the estate and effects of the said bankrupts, the respective sums set 
opposite to our several signatures hereto, in full for the first divi- 
dend out of the estate in bankruptcy of the said bankrupts. 

Dated November, 1875. — 


Here follow names of various creditors, including the following: 


100 Amounts. 

Joseph McDonald & Co._.---.---- ies ealiieaetiei ae 
Meera TI iiss ss waists, dan liste sai ik ecaiamabieaisndis Seti ep icaiaicls 33 96 
W. P. Abendroth, by L. 'T. Lenmeyer ..... ~. wae nccnune 1,029 57 


Also list of debts, as certified to by the register. 


List of Proofs and Claims for Dividend. 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of Joon GrirFitH and Grorce W. WuNDRAM, Come 
posing the Firm of Griffith & Wundram, Bankrupts. 


At the office of Isaac Dayton, register, at number 322 Broadway, 
in the city of New York, in said district, on the — day of , A.D. 
187-. : 

A list of debts proved and claimed under the bankruptcy of John 
Griffith and George W. Wundram, composing the firm of Griffith 
& Wundram aforesaid, with the first dividend at the rate of six per 
cent. this day declared thereon by Mr. Isaac Dayton, one of the 
registers in bankruptcy of said district court: 
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So 
101 CREDITORS. | > 2 SUMS PROVED. 
| 2s 
ee ee ~e ~~ ne 
a 2E=E° 
o» os % © 
ei eau Dividend 
To be placed alphabetically, and the | w 2 $s S= 
: names of all parties to the proof to be | “5 re. = 3 
>| carefully set forth. so mir OO 
m — = Za £5 og, 
= a ctu 
~ ES S2Eos 
Oe ere ae 
' 
yr. . ’ _ ~ rc | 
1 | William P. Abendroth_.___....______--; 17,215 69 | 17,159 49 | 1,029 57 
2_| Abendroth Brothers___...........-_--- 538 80 | 560 01 83 96 


Here follow various others. 


Mr. Fiske moved to amend the answer so as to conform to the 
third defense set up in the case of Durant v. Abendroth. Motion 
granted. The defense is as follows : 


Third. 


1. That on the twenty-third day of November, A. D. 1872,George 
W. Wundram and John Griffith were partners, trading and doing 
business in the city of New York, under the name, style, and firm 
of Griffith & Wundram, and that said Griffith & Wundram 
were the general partners in said firm, and this defendant, Wil- 
liam P. Abendroth, was a special partner therein. 

2. That on said twenty-third day of November, 1872, and for six 
months next immediately preceding that time, the said George W. 
Wundram and John Griffith had resided in the city of New York, 
in the countv and State of New York, within the jurisdiction of the 
United States, within the jurisdiction of the district court of the 
United States for the southern district of New York, and at and for 
said time the said copartnership of Griffith & Wundram carried on 
business at the city of New York, in said district, and that they 

were then and there entitled to the benefit of the act of Con- 
102s gress entitled “An act to establish a uniform system of bank- - 

ruptey throughout the United States,” approved March 2d, 
1867, and of the acts supplementary thereto and amendatory 
thereof, and that they then and there, as partners aforesaid, did 
owe debts provable in bankruptcy exceeding the amount of three 
hundred dollars, which had not been created by fraud or embezzle- 
ment or by their defalcation as public officers, or while acting in 
any fiduciary capacity, and that they Were unable to pay all their 
debts in full, and that they were willing to surrender all their estate 
and effects for the benefit of their creditors. 

3. The said George W. Wundram, on said twenty-third day of 
November, 1872, filed his petition in bankruptcy, setting forth that 
said John Griffith was unwilling to join in said petition, and that 
seid Griffith was temporarily absent from the city of New York and 
was then at the city of Liverpool, England; that the said Griffith 
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and Wundram owed copartnership debts exceeding the amount of 
three hundred dollars, which they were jointly and severally un- 
able to pay in full; that he was willing to surrender all his estate 
and effects for the benefit of his creditors, and desired to obtain a 
discharge from his debts; and there was annexed to said petition a 
schedule, marked “A,” which contained a full and true statement of 
all the debits of said copartnership, and, as far as possible the names 
and places of residence of their creditors and the amount due to 
each; the nature of each debt or demand, whether founded on 
written security, obligation, or contract, or otherwise ; the true cause 
and consideration of the indebtedness in each case and the place 
where such indebtedness accrued ; and also a statement of any ex- 
isting mortgage, pledge, lien, judgment, or collateral, or other secu- 
rity given for the payment of the same; also a schedule, marked 
“B,” containing an accurate inventory of the estate of said partner- 
ship, including both real and personal their rights, credits of 
103. every name, kind, and description, and the location and 
situation of each and every parcel and portion thereof, which 
said petition and schedules were duly verified by the oath of said 
George W. Wundram; and the said Wundram did then and there 
apply to the said district court of the United States for the said 
southern district of New York, the said court then being held at the 
city of New York, in the said district and State of New York, be- 
fore the Hon. Samuel Blatehford, district judge of the United States 
for the southern district of New York, and who then and there had 
full power and lawful authority to hold said court by virtue of the 
said act of Congress; and the said George W. Wundram did in said 
petition declare that he and the said John Griffith were unable to 
pay said partnership debts in full, and prayed that they, the said 
Griffith. and Wundram, might be deciared bankrupts pursuant to 
the directions of said act, and that, the said petition being then and 
there received and filed by the said district court of the United 
States for the southern district of New York, such proceedings were 
had thereon, to which plaintiffs and defendant were parties, that it 
was duly adjudged and determined in and by said court that said 
John Griffith and George W. Wundram, the bankrupts in said 
bankruptcy proceedings, were the general partners‘in the limited 
artnership of Griffith & Wundram, and that this defendant, Wil- 
Hiaun P. Abendroth, was the special partner therein, and that said 
firm of Griffith & Wundram was bankrupt. 

4. That in the course of said proceedings in bankruptcy a meet- 
ing of the creditors of said special partnership of Griffith & Wun- 
dram was duly held, whereat this defendant was duly chosen the 
assignee in bankruptey of said firm, and thereafter he duly qualified 
as such and entered upon and discharged the duties of said office. 

5. That the said adjudication that Griffith & Wundram were 

general partners and the defendant was special partner was 
104 made more than two years before the commencement of this 
action, and the same now remains in full force and effect. 

6. That the supposed indebtedness alleged in the complaint, if 
any such ever did accrue, accrued before the commencement of said 
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proceedings in bankruptcy, and such indebtedness, if any existed, 
was one that was provable in bankruptcy and was not, nor was any 
part thereof, created by fraud or embezzlement or by the defalcation 
of said Griffith and Wundram or either of them, as public officers, 
or while acting in any fiduciary capacity. 

7. That this defendant pleads the said proceedings in bankruptcy 
and each and every part thereof and the adjudications and determ1- 
nations therein and the acts of the assignors of plaintiffs in con- 
nection therewith in bar and abatement of this action. 


Defendant rests. 


Plaintiff reads in evidence the following endorsement of Judge 
Blatchford on certified copy of petition of Wundram for adjudica- 
tion in bankruptcy and for order to show cause produced by de- 
fendant, filed Nov. 30, 1872, and being Defendant’s Ex. No. 3: 

“ Enter order of adjudication as to petitioner and Griffith, reciting 
facts, Nov. 30, 1872—S. B.” 


SAMUEL BLATCHFORD, called for plaintiff and examined by Mr. 
Norwoop, testified : 


Q. (Adjudication in bankruptcy of Griffith & Wundram shown 
witness.) Was Wm. P. Abenroth before you in person or by counsel 
at the time of that adjudication ? 

A. I have no recollection of the subject, except what is shown by 
the papers consisting of the petition, order to show cause, proof of 

service, and adjudication. 
105 Q. After examining these papers and your record then 
made, can you answer the previous question ? 

A. The memoranda on the blotter, under date of Saturday, Nov. 
30, 1872, which is a blotter containing the proceedings in court 
before me, on that day, on the return of the orders to show cause, 
an involuntary petition,and written by me on that day, isas follows: 
“Proof of service; Griffith called; enter order of adjudication by 
default. reciting facts.” This is entered opposite the following title: 
“In the matter of George W. Wundram, for himself and against 
John Griffith.” Mortimer C. Addoms was named as attorney for - 
the petitioner. On the back of the certified copy of petition to show 
cause and proof of service is this endorsement in my handwriting, 
which was made by me on its date: “ Enter order of adjudication as 
to petitioner and Griffith, reciting facts, Nov. 30,1872.—S. B.” I know 
that these entries are true from my course of business; beyond that 
I have no recollection of the transaction. 

Q. Can you, from these papers, entries, and the course of business, 
state whether the question of Mr. Abendroth’s relation to the firm 
of Griffith & Wundram was presented to you at that time? 

A. Nothing was brought before me except what appears on the 
face of the papers; the name of Mr. Abendroth was not mentioned 
in the papers, except as it appears in schedules, and from those 
papers I can say that he did not appear personally or by counsel. 

Q. Did you ever, in these proceedings, pass upon the question of 
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whether Abendroth was or was not a member of the firm of Grif- 
fith & Wundram ? | 

A. The only answer I can make to that question is that if the 
adjudication in bankruptcy in the petition was in law a passing on 
the question referred to, then I did pass on it, and that otherwise I 
did not pass on it. 

Q. By your last answer do you mean that you did not pass 
106 upon the question in fact, but that the adjudication may be 
construed as a passing on it in law? 

A. I mean that I did not pass on it in fact otherwise than as the 
said papers show ; if they show in law that I passed upon it in fact, 
then I did. Ido not see that I can inake any other answer to that 
question. 

Q. Was any question affecting Mr. Abendroth’s relation to the firm 
passed upon by you otherwise than as appears by the face of the papers 
shown you? 

A. It was not. 

Q. I direct your attention to the order filed October 8, 1877, and 
the report of Register Dayton, and the proceedings on which that 
order was based. Did you, on that proceeding, pass upon the ques- 
tion of whether Mr. Abendroth was or was not a member of the firm 
of Griffith & Wundram ? 

A. In so far as the question asked me is a question of law I do 
not answer it; in so far as it asks whether as a matter of fact I 
passed on the question of the membership of Mr. Abendroth in the 
firm, I can state, as a matter of recollection, that I did not pass on 

any questions discussed in the report of the register, except his con- 
clusions that the claim of Mr. Abendroth ought not to be expunged 
or diminished, and that he was entitled to the dividends on them, 
and that I concurred in his conclusion ; this is shown by the papers 
referred to; if by so doing I, in law, passed as a matter of fact on 
the said questions and on the question of the membership of Aben- 
droth in the firm, then I did pass on them asa matter of fact; I 
did not otherwise pass on them as a matter of fact. 


Cross-examined by Mr. Fisker: 


Q. Upon the papers submitted to you,to which you have referred, 
did it not appear, as a matter of fact, that John Griffith and George 
W. Wundram alone composed the firm of Griffith & Wun- 
107 dram, and that the only relation the defendant, Wm. P. 
Abendroth, bore to the said firm of Griffith &€ Wundram, was 

that of a creditor? 

A. Upon the petition and schedules it appeared that said firm 
consisted of said Griffith and said Wundram, and it did not appear 
that any other person was a member of said firm, and nothing ap- 
peared affirmatively in regard to said Abendroth, except that he 


was a creditor of said firm. 


Plaintiff rested and testimony closed. _ 
Mr. Fiske moved for a direction to the jury to find a verdict for 


the defendant Abendroth upon all the evidence. 
8—229 
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Motion denied and defendant excepted. 

Mr. Norwood moved for a direction to find verdict for the plain- 
tiffs and against the defendant Abendroth. 

The chief justice thereupon delivered the following opinion: 


N. Y. Marine Court. Trial Term, June, 1882. 


ABRAHAM VAN DoLsEN and WILLIAM H. ARNoTT 
against ' 
WitiiaM P. ABENDROTH, Impleaded, &c. 


McApaM, J.: 

The plaintiffs sue to recover $900.52, the amount of a past due 
promissory note, made by acopartnership firm doing business under 
the name and style of “ Griffith & Wundram.” 

The evidence shows that the three defendants formed a 
108 limited partnership under the statutes of this State (2 R.S., 
6th ed., 1153), in which Griffith & Wundram were the gen- 

eral partners and the defendant Abendroth the special. 

They complied with all the formal requirements of the statute in 
regard to signing, acknowledging, filing, and publishing the certifi- 
cate provided for therein, as well as the requirement that an affidavit 
shall be filed proving that the sum contributed by the special part- 
ner to the common stock had been actually and in good faith paid 
in cash, so that upon the face of the record a limited partnership 
was effectually consummated between the parties upon the terms 
and conditions specified in the articles and in said certificate. 

But the statute (2 R.8., 6th ed., 1154, § 8) contains a specific pro- 
vision for the benefit of creditors in these words: “ And if any false 
statement be made in such certificate or affidavit all the persons 
interested in such partnership shall be liable for all the engagements 
thereof as general partners.” It does not make the persons inter- 
ested general partners. This it could not do—that is to say, the 
statutes could not alter the rights and equities of the partners as 
between themselves; these were fixed by the contract obligations 
of the parties; nor did the statute make them general partners as to 
third persons. It did not intend to misdescribe their legal relation. 
If the defendants had failed to file the certificate and affidavit re- 
quired by the statute they would have become general partners, 
because it is specially provided “that no iimited partnership shall 
be deetned to have been formed” until this requirement is complied 
with (2 R.S., 6th ed., 1154, § 8); but when this formality is com- 
plied with the limited partnership is complete, with all the incidents 
belonging to such a relation, and the partnership thus fornied con- 
tinues until legally dissolved; but if the certificate and affidavit 
prove to be false, the statute declares that all persons interested in 

the firm shall be liable as general partners for all of the firm’s 
109 engagements. If the firm keeps its engagements the limited 
partnership and the rights and obligations of the parties con- 
tinue as before. If it fails to keep its engagements the legal rela- 
tion is left unchanged, but the persons in interest, whether as general 
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or special partners, are made liable for such unperformed engage- 
ments, so that, while not general partners in fact nor made such by 
statute, they may nevertheless be holden as if they were by creditors 
holding the firm’s obligations. A well-defined legal distinction 
exists between general partners inter se and persons who, without 
occupying the legal relation, become after proof of misconduct holden 
to the same liability as those who do. 

The proofs show that the certificate and affidavit were false in this, 
that,instead of contributing his share of the capital in cash, Aben- 
droth, the special partner, contributed a check which was neither 
paid nor credited to the firm for several days afterwards. 

This circumstance made all of the defendants liable for the firm’s 
engagements (Durand vs. Abendroth, 69 N. Y., 148), while liable in 
form as general partners; this liability, imposed as a sort of penalty, 
did not, as before remarked, alter the fact that as between them- 
selves they were just what they contracted to be, to wit, “ Griffith & 
Wundram ” were the general partners and Abendroth the special. 
The general partners, as a firm, became bankrupt, and on the petition 
of Wundram it was formally adjudicated bankrupt on the 30th day 
of November, 1872, and on the 20th day of December following 
Abendroth was chosen assignee of the firm’s estate. It was a pro- 
ceeding between Griffith and Wundram, the general partners, on 
the one hand, and the firm’s creditors on the other, and it was to 
this extent only that the bankruptcy court obtained jurisdiction over 
the subject-matter and parties. Abendroth was not a party except 
as a creditor. No one pretended or alleged that he (Abendroth) was 

bankrupt or that the firm, if Abendroth had been included as 
110 = general partner, would have been bankrupt, and the bank- 

ruptcy court obtained jurisdiction over Abendroth as a cred- 
itor only, and could deal with him in no other right or capacity. 
The adjudication and what followed affected Griffith & Wundram 
as bankrupts, on the one hand, and Abendroth and the other per- 
sons mentioned in the schedules as creditors, on the other. 

The bankruptcy court did not and could not have adjudicated 
the question whether Abendroth had incurred the liability imposed 
by the statute before cited. That question was not before the bank- 
ruptcy court, and did not belong there for adjudication. 

The determination of the question of the bankruptcy of Griffith 
& Wundram and the administration of their estate did not directly 
or indirectly involve the question to be determined here, 7. e., whether 
Abendroth, a creditor in the bankruptcy proceedings, was liable 
under the statute to the plaintiffs, who were also creditors there, for 
the debt owing by the bankrupt firm. Bankruptcy proceedings were 
not designed to settle ‘disputed claims which one creditor of a bank- 
rupt firm may have against another creditor of the same firm, for 
the jurisdiction of the bankruptcy court is limited to the determina- 
tion of the claims which the creditors present against the bankrupt 
estate. 

The plaintiffs herein never proved their claim and never accepted 
any dividend from the assigned estate, and they have in no way, 
directly or indirectly, by influence or otherwise, done any act or 
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thing which can be construed into a waiver of their right to enforce 
the statutory liability of Abendroth. 

The record in the bankruptcy court was truthful in point of fact, 
and thisisall that itimplies. The parties were correctly described— 
that is to say, in speaking of them in the proceedings subsequent to 

the adjudication “Griffith & Wundram” were called the 
111 “general partners” and “Abendroth” the special. There 

was no impropriety in applying these terms to the defendants, 
nor does their use add any legal force to the contention that the plain- 
tiffs’ demand here was adjudicated there. If Griffith & Wundram 
had brought an action asa firm, Abendroth could not have been 
joined as a plaintiff. (Schultur v. Lord, 4 E. D.Smith, 206; 2 R.'S., 
6th ed., p. 1156, § 14.) 

He was certainly not a necessary party, at all events. Upon the 
entire case I hold and decide that the bankruptcy proceedings are 
not a bar to this action; that the issue determined here was not and 
could not have been adjudicated there, and that the bankruptcy pro- 
ceedings have no relevancy to the questions introduced in the pres- 
ent litigation. 

It follows that the plaintiffs are entitled to judgment for $1,482.15, 
the amount claimed, and interest. 


Motion granted and defendant excepted. 

The jury thereupon, under the direction, rendered a verdict in 
favor of the plaintiffs and against the defendant, Abendroth, for the 
sum of $1,482.15. 

Defendant excepted. 


112 Ata general term of the city court of New York held at 
the City Hall, in the city of New York, on the 30th day of 
November, 1885. 
Present: Hon. Charles J. Nehrbas, Hon. 8. Burdett Hyatt, JJ. 


ABRAHAM VAN Dotsen & WittiaM H. Arnort, Pl’fis & Respo'ts, 


vs. 
Witi1aM P,. ABEnpDROTH, Impleaded, et al., Def’t-. & Appel’t-. 


The defendant, William P. Abendroth, having ‘appealed to the 
general term of this court from the judgment entered herein in the 
above-entitled action in the office of the clerk of the city court of 
New York on the twelfth day of January, 1883, in favor of the 
plaintiff and against the defendant, William P. Abendroth, for the 

sum of two thousand and twenty-three 7,4; dollars, and the 
113. sameduly coming on to be heard on the second day of October, 

1885, and after hearing William H. Arnoux, Esq., of counsel 
for appellant, and Carlisle Norwood, Jr., of counsel for the respond- 
ents, it is,on motion of Norwood & Coggeshall, attorneys for the 
respondents— 

Ordered that the said judgment so appealed from be, and the 
same hereby is, in all things affirmed, with costs to the respondents. 

Enter. 
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114 [ Endorsed J City court of New York, general term. Abra- 
ham Van Dolsen e al. against William P. Abendroth et al. 
Order affirming judgment. Norwood & Coggeshall, attorneys for 
pl’ffis, Morse building, 140 Nassau street, New York. To Messrs. 
Arnoux, Ritch & Woodford, def’ts’ att’ys, 18 Wall St., N. Y. city. 


GENTLEMEN: Please take notice that the within is a copy of an 
order this day duly made and entered herein in the office of the 
clerk of the city court of New York, at his office in the City Hall, 
in said city. : 

Dated New York, November 30th, 1885. 

Yours, &c., NORWOOD & COGGESHALL, 
PU ffs’ Attys, 140 Nassau St., N. Y. Oity. 


To Mess. Arnoux, Ritch & Woodford, def’ts’ att’ys, 18 Wall St., 
N. Y. city. 


115 Judgment. 
City Court of New York. 


ABRAHAM VAN Dosen & WituiAm H. Arnott, Plaintiffs, 
ag’ st 
WiLt1aM P. ABENDROTH, Impleaded, et al., Defendants. 


The appeal of the defendant, William P. Abendroth, in the above- 
entitled action having been duly heard and an order of the general 
term of this court having been duly entered herein on the thirtieth 
day of November, 1885, affirming the judgment entered herein on the 
twelfth day of January, 1883, in favor of the plaintiffs and against 
the defendant, William P. Abendroth, with the costs to the respond- 
ents, it is, on motion of Norwood & Coggeshall, attorneys for said 
plaintiffs and respondents— 

Ordered that the judgment entered herein on the twelfth day of 
January, 1883, in favor of the plaintiffs and against the defendant, 

William P. Abendroth, for the sum of two thousand and 
116 twenty-three #5 dollars ($2,023.27) be, and the same hereby 

is, in all things affirmed, and that the plaintiffs, Abraham 
Van Dolsen and William H. Arnott, recover of the defendant, Wil- 
liam P. Abendroth, the sum of seventy 7°, dollars costs, besides 
nineteen 759, dollars disbursements, amounting in all to the sum of 
eighty-nine ;°¢5 dollars, and that plaintiff- have execution therefor. 

Dated November'30, 1885. 

(S’g’d) JOHN REID, Clerk. 


117 [Endorsed ]: City court of New York. Abraham Van Dolsen 

et al. against William P. Abendroth eal. Judgment. Norwood 
& Coggeshall, attorneys for pl’ffs, Morse building, 140 Nassau street, 
New York. To Arnoux, Ritch & Woodford, def’ts’ att’ys, 18 Wall St., 
N. Y. city. : 
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GENTLEMEN: Please take notice that the within is a copy of a 
judgment this day duly made & entered herein in the office of the 
clerk of the city court of New York, at his office in the City Hall, 
in said city. 

Dated New York, November 30th, 1885. 

Yours, &c., NORWOOD & COGGESHALL, 
PU ffs’ Att’y-, 140 Nassau St., N. Y. City. 


To Mess. Arnoux, Ritch & Woodtord, def’ts’ att’ys, 18 Wall St., 
N. Y. city. 


118 City Court of New York. 


ABRAHAM VAN DoLseNn and Wiriiam H. Arnorrt, Respondents, 
against 
WILLIAM P. ABENDROTH, Impleaded, &c., Appellant. 


GENTLEMEN: Take notice that the above-named defendant hereby 
appeals to the general term of the court of common pleas for the 
city and county of New York from the judgment entered in this ac- 
tion in this court on the 30th day of November, 1885, affirming the. 
judgment theretofore entered in this action on the 12th day of Janu- 
vary, 1883, in favor of said plaintiffs and against said defendant for 
the sum of $2,023.27 and from each and every part of said judg- 
ment of affirmance. 

New York, Nov. 30, 1885. 

ARNOUX, RITCH & WOODFORD, 
Attorneys for Defendant, 18 Wall Street, New York City. 


To Norwood & Coggeshall, Esqs., attorneys for plaintiffs; John 
Reid, Esq., clerk. 
119 N. Y. City Court. General Term. 


ABRAHAM VAN Dorsen & Ano., Respondents, 
: VS. 
WILLIAM P. ABENDROTH, Appellant. 


Heard by Nehrbas & Hyatt, JJ. 


Appeal from a judgment entered upon a verdict directed in favor 
of plaintiff. 


Arnoux, Ritch & Woodford, for appellant; Wm. H. Arnoux, of 
counsel; Norwood & Coggeshall, for respondents; Carlisle Norwood, 
Jr., of counsel. 


NEHRBAS, J.: 

By the decision of the court of appeals the main points relied on 
by the appellant have been decided adversely to him. He now 
claims that the direction was erroneous because the plaintiffs have 
failed to prove the allegations of partnership set up in the com- 


he: 
* 
} 
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plaint; but this question has also been disposed of by the general 
term of the supreme court, first department, in the case 
120 of Durant vs. Abendroth, March, 1885; not yet reported. 
We concur in the views of the supreme court on that 
subject. Further discussion is therefore unnecessary. 
Judgment affirmed with costs. 


Endorsed: “I concur. S. B. SBE hy 
121 Return to Common Pleas on Appeal from Judgment of , City 


Court, General Term. 
City Court of New York. 


ABRAHAM VAN DOLSEN ef al. 
against 
WILLIAM P. ABENDROTH, Impleaded, &c. 


The city court of New York, pursuant to the statute regulating 
appeals from judgments of the said city court, rendered at a general 
term thereof, to the court of common pleas for the city and county 
of New York, do hereby return to the said court of common 
pleas that the proceedings prior to the trial testimony taken 
thereat and judgment rendered thereon in the said city court and 
the appeal taken therefrom to the general term of said court ap- 
pear in and by the printed case on appeal annexed hereto and form- 
ing part of this return. The appeal so taken was argued at the gen- 
eral term of said court, and the judgment rendered at the trial term 
was affirmed with costs, as more fully appears by the order of said 
general term hereto annexed and forming part of this return, on 
which order judgment was in due form entered, and an appeal was 
thereafter taken to the court of common pleas in and for the city 
and county of New York, and the notice of appeal is also annexed 
hereto and formns part of this return, and that the matters and 
things aforesaid comprise all the proceedings in the said city court; 
all of which is respectfully submitted. 

New York, Dec. 10th, A. D. 1885. 

By the court: 


(Seal City Court of New York.] 
JOHN REID, Clerk. 


Record of the general term: 


Vote for affirmance, two. 
Vote for reversal, none. 
Opinion filed. (Nehrbas), J. 
[Seal City Court of New York. ] 
JOHN REID, Clerk. 


122 [ Endorsed :] City court of New York. Abraham Van Dolsen 
et al. against William P. Abendroth, imp. Return from the 
city court. John Reid, clerk. Filed Dec. 10, 1885. N. Jarvis, 


Jr., ck. 
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123 [Endorsed:] N. Y. city court. Ab’m Van Dolsen et al. 

against Wm. P. Abendroth. Remittitur from common pleas. 
Norwood & Coggeshall, attorneys for pl’ffs, Morse building, 140 
ee street, New York. Carlisle Norwood, Jr., Edwin W. Cog- 
geshall. 


124 At a special term of the city court of New York, held at 
the city hall, in the city of New York, on the eighth day of 


January, 1886. 
Present: Hon. Simon M. Ehrlich, justice. 


ABRAHAM VAN DoLsEeN and WitiiAm H. Arnott, Plaintiffs, 
ag’st 
WiLiiAM P. ABENDROTH, Impl’d, Defendant. 


On reading and filing the remittitur of the court of common pleas 
for the city and county of New York, dated January 8th, 1886, and 
the judgment of said court therein contained, whereby it was, by 
said court of common pleas for the city and county of New York, 
ordered and adjudged that the judgment of the general term of the 
city court of New York be affirmed with costs to respondents, it is, 

on motion of Norwood and Coggeshall, attorneys for the plain- 
125 _—‘ tiffs and respondents herein, ordered and adjudged that the 

judgment of the court of common pleas for the city and 
county of New York contained in said remittitur be, and the same 
hereby is, made the judgment of this court, and that the judgment 
entered in this action upon the determination of the general term 
of the city court of New York in favor of the plaintiffs and against 
the defendant, William P. Abendroth, on November 30th, 1885, for 
the sum of eighty-nine ;§,°, dollars costs and disbursements and 
affirming the judgment theretofore rendered in favor of the plaintiff 
and against the defendant, William P. Abendroth, for the sum of 
$2,023.27 and duly entered in the office of the clerk of this court on 
January 17th, 1883, be, and the said judgment hereby is, in all 
things affirmed. - 

It is further ordered that Abraham Van Dolsen and William H. 
Arnott, the plaintiffs and respondents herein, recover against Wil- 
liam P. Abendroth, the defendant and appellant herein, the sum of 
sixty dollars costs and five 4°; dollars disbursements, amounting 
in all to the sum of sixty-five ;45 dollars; said costs to be taxed by 
the clerk of this court and to be inserted herein. 


Ent. 
. S. M..E. 


126 [Endorsed :] City court of New York. Ab’m Van Dolsen 
et al. against William P. Abendroth, impl’d. Order on re- 

mittitur from court of common pleas. Norwood & Coggeshall, at- 

torneys for pl’ffs, Morse building, 140 Nassau street, New York. 


ABRAHAM VAN DOLSEN ET AL. 


Bill of Costs. 
City Court of New York. 
ABRAHAM VAN DoLsEN et al., Plaintiffs, 


127 


against 
WititraM P. Asenprota, Impl’d, Defendant. 


Costs: 
Proceedings before notice of tria]_.......--.--.------- jake 
Additional defendants served not exceeding ten ~--------- 
. “ In excess of ten...--...-- ae 
Seciintaas after notice and before trial_.........-.--.-- 
PEQUOR «nod vie a acta oun Noten as aan aes seeds ence 


NOE Sa litiin- wncle ads Sees bee olied ak aee 
Additional fee, trial more than two days----.----...---.- 
Allowaneé bY MAUNIG so 6 cds Se alae 
. Or IG eases geste: se caicipnenisensniinn mine annie: aedaiaiea dated _ 
Attending examination of party before trial-_._....-.---- 
. and taking deposition conditionally 
Drawing interrogatories to annex to commission_--.-.---- 
Attending to perpetuate testimony ---. .--.-..----------- 
TPOCUAIIN TUTTI ooo ois ween wan dle eennaedng 
. GON OE UIE io sci ccneseninnnare- cnn ininsiedeneien 
Appointment of guardian of infant defendant 
Applica’ n for Judg’t on special verd’t before argument 
sé for sé 
for new trial on case made before 
for “< sé ‘é for 

Proceedings after granting and before new trial 
Baking GHG SORTING GRO. dg ccs cosine scneehedncuar edie 
Add. for case containing more than fifty folios........-._- 
Making and serving amendments to case --------..-.----- 


ce éé 


‘6 ‘é 


On appeal = general term before argument.__..-----~--- 20 
sé &é for ss Ee DP SEE OT 40 
A pp. on judg’ on verdict subj't to opin. bef. argum g Peete 
eo waa 
Exceptions to be based at gen. term before argument piosabibente 
&é 46 sé for Peg SN OTS 
‘Term. fees at weneral Of... cece ccd cccenssupenakoe ene 
Preparing case on appeal to court of appeals ....-..-.-..- 
On appeal to court Oo appeals before argument vi deai akon e 
aaa 
Term fees in court of appeals._....-.-.-- isncaimigs dite suapsniade trie 
60 
5 46 
Total costs............ ANE ocr me sininibbaieleiick ata rs 65 46 


9—229 
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Disbursements : 
PRION 5k Sa iicbiinssn ei ices fated paw kta swipes eae 
Fe COO IND iii oi ik nin ne nck tin nw al aiinnliiemanee 
Filing following papers-_--.-------------- 2 soe sedhink oaapibinah 
LE ENCE rete Cs MRI SRF IE Te 
EE 0I8 UNION iii tn cist ncn acne wees 
Affidavits and acknowledgments-__---------------------- 
Copies summons, complaint, notice of object .-..--------- 
Certified copies orders gen’] term.._--. ..-. ...--,---.--- 
hia el iis 4 sci he cds ce cheese aa bnni nlc cede onan aie ah 
I Ie ni cain wiwtencectndeincnbeiciibiananiety aicias aabaee S 
EINE WON iio int ons inns ccc cote a anes caine 
a ci sass ds co isc ani aici ann al es a thee ae ame 
ek SORELLE ELE SAAD NADL! 6 OIE ENTE 
2s sais nek de woo ciceaiaaied Reais ies sadkalaaeeiiiaierammaieens 
AIR LE LLL SARI ETET OR IARI TN! ALAR LT 8 OI 
Stenographer’s fees__..-.....------ YORE se Thay ae ee Piice Meo 
I i chin os innaiom: aabieaaanliaenencauieiale ‘ 
See IN id iia ovens tcc eter tale meceaeia iowa ae 
CRE SS NING ois, sonic ercnte inches ecnieied hinteaiee cs 
TE BN sind cnn nenctninunshentbmanhnndee 
FNRI: SOO oiias cit wciicnitinds india auiaraicsieapenuiannnadl 
IS Sa betndvittnawee sundidddsinngmmnin aeons 


Printing: Gases at general term ~~~. ....... 20 cence cannon 
. points at “ tad hic ieticelaek ieee eae 
" ORNS 28s COTTE OF BORER. oo. ens cence ndeene 
. OGinte In Court OF ADDOE .... once mnwcin aeeesunene 
Remitttar._........ rt i a a as 
NONE OE SITIOWIRE DANES nc oo kk ck se See nnewene 
Attendance of following witnesses ..............---.----- 


Ce uibedigd riiiaiia aie eh ies ee 


Yosts taxed at 65.46. 


J. R., Ch. 


Please take notice that the foregoing bill of costs will be presented 
to the clerk of this court, at his officesin the court-house, in the city 
and county of New York, on the 8 day of January, 1886, at 2 
o’clock afternoon, for adjustment and insertion of the sum thereof 


in the entry of judgment herein. 
Dated New York city, the 8 day of January, 1886. 


Yours, &c., NORWOOD & COGGESHALL, 


Attorneys for Pl’ffs. 


To Arnoux, Ritch & Woodford, Esqs., attorneys for —. 


ABRAHAM VAN DOISEN ET AL. 
128 Pig hereby consent that the within bill of costs be taxed at 
N. Y., Jan. 8, °86. 
ARNOUX, RITCH & WOODFORD, 
Att’ys for Def’t. 


| Endorsed } City court of New York. Abraham Van Dolsen e¢ 
al. against William P. Abendroth,im. Bill of costs and notice of ad- 
justment. Norwood & Coggeshall, attorneys for the pl’ffs, 140 Nas- 
sau —, New York city. Due and timely service of the within bill of 
costs and notice of adjustment is hereby admitted. Dated New 
York city, the — day of , 18—. , attorney for —. 


City AND County oF New York, ss: 


Gustavus W. Rawson, a clerk in office of the attorneys for the 
plaintiffs in the above-entitled action, being duly sworn, says that 
the aforegoing disbursements have been or may be necessarily made 


or incurred herein. 
GUSTAVUS W. RAWSON, 


Sworn before me this 8 day of January, 1886. 
CHAS. H. DILLEY, 
Notary Public (48), N. Y. Co. 


City AND County oF New York, 8s: 


, being duly sworn, says that on — day of , 18—, at 
, county of , he served the foregoing bill of costs and notice 


upon , attorney for the , by delivering to and leaving 
with ——. 
129 Judgment, Jan’y 8, 1886. 


City Court of New York. 


ABRAHAM VAN Dotsen & Witi1AM H. Arnott, Plaintiffs, 
v8. 
Wiii1AM P. ABENDROTH, Impl’d, Defendant. 


The appeal of the defendant, William P. Abendroth, in the above- 
entitled action to the court of common pleas for the city and county 
of New York having been duly heard, and an order of the general 
term of said court having been duly entered therein, on the seventh 
day of January, 1886, affirming the judgment entered in this action, 
in the city court of New York, on the thirtieth day of November, 
1885, affirming a judgment theretofore entered in this action on the 
twelfth dav of January, 1883, in favor of said plaintiff and against 
said defendant, William P. Abendroth, for the sum of two thousand 
and twenty-three 7, dollars, with costs to the plaintiffs and respond- 
ents, and the remittitur in the above-entitled action from the 

court of common pleas for the city and county of New York 
130 filed herein, and an order entered thereon on January 8th, 
1886, making the judgment contained in said remittitur the 


judgment of this court— 
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It is, on motion of Norwood & Coggeshall, attorneys for the plain- 
tiffs herein— 

Ordered that Abraham Van Dolsen and William H. Arnott, plain- 
tiffs herein, recover judgment against the defendant, William P. 
Abendroth, for the sum of sixty dollars costs and five 4%; dollars 
disbursements, amounting in all to the sum of sixty-five ;°,dollars, 
and that said plaintiff have execution therefor. 

Dated New York, January 8, 1886. 

JOHN REID, Clerk. 


131 [Endorsed:] City court of New York. Abraham Van 

Dolsen et al. against William P. Abendroth, impl’d. Judg- 
ment. Norwood & Coggeshall, attorneys for pl’ffs, Morse building, 
140 Nassau street, New York. Filed Jan’y 8, 1886, at 2.30. 


132 Court of Common Pleas for the City and County of New 
York. 


ABRAHAM VAN DotrsEn and Another, Respondents, 
against 
Wiri1aAM P. AnenprotH, Impleaded, etc., Appellant. 


GENTLEMEN: Take notice that upon the return from the city court 
of New York and upon all the papers pleadings. and proceedings 
herein we shall move this court, at a general term thereof to be held 
at the county court-house, New York city, on the 11th day of Janu- 
ary, 1886, at 11 o’clock a. m., or assoon thereafter as counsel can be 
heard, for an order granting defendant leave to appeal the above 
action to the court of appeals and for such other and further relief 
as may be just. 

Dated New York, January 9th, 1886. 

ARNOUX, RITCH & WOODFORD, 
Attorneys for Defendant, 18 Wall St., N. Y. City. 


To Messrs. Norwood & Coggeshall, attorneys for plaintiffs. 


133 Ata general term of the court of common pleas for the city - 


and county of New York, held at the county court-house, in 
the city of New York, on the first day of February, 1886. 
Present: Hon. Richard L. Larremore, C. J.; Hon. Henry Wilder 
Allen, J.; Hon. Henry W. Bookstaver, J. 


ABRAHAM VAN DotsEN é al., Plaintiffs, 
C5 
WiLtiAM P. ABENDROTH, Impl’d, Defendant. 


On reading and filing the defendant’s notice of motion for leave 
to appeal the above action to the court of appeals, dated January 
9th, 1886, and on reading the return from the city court of New 
York in above action, and all the papers and pleadings herein and 
on all the proceedings herein, and after hearing Arnoux, Ritch & 
Woodford, attorneys for the above-named defendant, in favor of said 


ABRAHAM VAN DOLSEN ET AL. 


motion and Carlisle Norwood, Jr., of counsel for plaintiffs, in oppo- 
sition thereto, it is, on motion of Norwood & Coggeshall, attorneys 
for plaintiff— 
Ordered that said motion be, and the same hereby is, de- 
134 nied, and the defendant, William P. Abendroth, is hereby 

; denied leave to appeal the above action to the court of ap- 
eals. 
: It is further ordered that plaintiffs have ten dollars costs of the 
motion herein. 
Enter. 

H. W. BOOKSTAVER, J. C. P. 


135 City AND County or New. YorRK, 88: 
City Court of New York. 


ABRAHAM VAN DotseEn and Ano. 
against 
Wit.1AM P. ABENpDRoTH, Impleaded, etc. 


Thomas G. Ritch, being duly sworn, says that he is one of the 
attorneys for the defendant herein; that the general term of the 
court of common pleas in affirming the judgment on the appeal to 
said court did not write any opinion. 

THOS. G. RITCH. 


Sworn to before me this 16th day of February, 1886. 
[Seal David F. Butcher, Notary Public, Kings County.] 


DAVID F. BUTCHER, 
Notary Public, Kings Co. 


Cert. filed in N. Y. Co. 


136 Supreme Court of the United States. 


Wirii1aM P. ABenprortH, Plaintiff in Error, 


against 
ABRAHAM VaN Dosen and WiriiamM H. Arnott, Defendants in 
Error. 


Afterwards, to wit, on this 12th day of February, 1886, in this 
said term, before the Supreme Court of the United States, at the 
Capitol in the city of Washington, comes William P. Abendroth, 
plaintiff in error, by Arnoux, Ritch & Woodford, his attorneys, and 
says that in the record and proceedings aforesaid there is manifest 
error in this, to wit, for that the judgment in said action was entered 
for the plaintiffs, while in law said judgment should have been en- 
tered for said defendant, and for that the trial court directed a ver- 
dict for said plaintiffs, while in law said trial court should have 
directed a verdict for the said defendant, and for that the judgment 
in said action was contrary to law, and this the said William P. 
Abendroth, by his attorneys, is ready to verify ; wherefore he prays 
that the judgment aforesaid for the errors may be revoked, annulled, 
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and altogether held for nothing, and that he may be restored to all 
things which he has lost by occasion of the judgment aforesaid. 
ARNOUX, RITCH & WOODFORD, 
Attorneys for Wm. P. Abendroth, Plaintiff in Error. 


137 [Endorsed :] U.S. Supreme Court. William P. Abendroth, 

plaintiff in error, against Abraham Van Dolson & ano., de- 
fendants in error. Assignment of errors. Arnoux, Ritch & Wood- 
ford, attorneys for plaintiff in error, 18 Wall street, New York city. 
Service of copy of within is hereby admitted. New York, February 
12, 1886. Norwood & Coggeshall, def’ts’ att’ys. 


138 Bond for Damages and Costs. 
Supreme Court of the United States of America. 


WiLLIAM P. ABENDROTH, Impleaded, ete., 
vs. 
ABRAHAM VAN DoLson and WILLIAM H. ARNOTT. 


Know all men by these presents that we, William P. Abendroth 
and Nicholas L. Cort, of No. 67 West 48th —, city of New York, 
State of New York, and. Louis T. Lehmeyer, of No. 521 East 84th 
street, city of New York, State of New York, are held and firmly 
bound unto the above-named Abraham Van Dolsen and William 
H. Arnott in the sum of twenty-five hundred (2,500) dollars, to be 
paid to the said Van Dolsen and Arnott; for the payment of which, 
well and truly to be made, we bind ourselves and each of us, our 
and each of our heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated the eighth day of February, in 
the year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-named William P. Abendroth hath prosecuted 
a writ of error to the Supreme Court of the United States, directed 
to the city court of New York, in the city of New York, State of 


New York, to reverse the judgment rendered in the above-entitled- 


suit — the said city court of the citv of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named William P. Abendroth shall prosecute his said writ of 
error to effect and answer all damages and costs if he shall fail to 
make his plea good, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 


WILLIAM P. ABENDROTH. [skEat. 
NICHOLAS L. CORT. SEAL. 
LOUIS T. LEHMEYER. SEAL. 


Sealed and delivered and taken and acknowledged this 8th day of 


February, 1886, before nnae— 
(Seal John A. Shields, United States Commissioner, Southern District N. Y.] 


JOHN A. SHIELDS, 
U. S. Commissioner, S. D. N. ¥. 
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[Endorsed :] U.S. Supreme Court. William P. Abendroth, im- 
pleaded, etc., vs. Abraham Van Dolsen & ano. Bond for damages 
and costs on writ of error. Arnoux, Ritch & Woodford, proctors, 
18 Wall street, N. Y. The within bond for the purpose of superse- 
deas is hereby approved this 9th day of Feb. 1886. M. R. Waite, 
Chief Justice S. C. Service — copy — within hereby admitted. 
N. Y., Feb. 12, ’86. Norwood & Coggeshall, def’t’- att’ys. 


139 Uwnirep States or AMERICA, ; oe 
Southern District of New York, 


Nicholas L. Cort, of No. 67 West 48th street, city of New York, 
State of New York, and Louis T. Lehmeyer, of No. 521 East 84th 
street, city of New York, State of New York, being duly sworn, do 
depose and say and each for himself saith that he is worth the sum 
of five thousand dollars over and above all his just debts and liabil- 


ities. 
NICHOLAS L. CORT. 
LOUIS T. LEHMEYER. 


Sworn to this 8th day of Feb’y, A. D. 1886, before me— 
[Seal John A. Shields, United States Commissioner, Southern District N, Y.] 
JOHN A. SHIELDS, 
U. 8. Commissioner, 8S. D. N. Y. 


SouTHERN District or New YorK, 
City & County of New York, } so 
On this eighth day of Feb’y, A. D. 1886, personally appeared be- 
fore me William P. Abendroth, Nicholas L. Cort, and Louis T. Leh- 
meyer, to me known, and known to me to be the individuals 
described in and who executed the foregoing undertaking, and 
severally acknowledged before me that they executed the same for 
the purposes therein set forth. 
[Seal John A. Shields, United States Commissioner, Southern District N. Y.] 
JOHN A. SHIELDS, 
U. 8S. Commissioner, 8. D. N. Y. 


140 Affidavit of Service of Citation. 
City AND COUNTY OF NEw YORK, 88: 
Supreme Court of the United States. 


Witi1aAM P. ABpenpROTH, Plaintiff in Error, 


against 
ABRAHAM VAN Dotsen, WittiaM H. Arnott, Defendants in 
Error. 


Matthew P. Ryan, being duly sworn, says he is a clerk in the 
office of Arnoux, Ritch & Woodford, attorneys for the plaintiff in 
error; that on the 13th day of February, 1886, at 395 Canal street, 
in the city of New York, he served copies of the hereunto annexed 
citation upon Abraham Van Dolsen and William H. Arnott, de- 
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72 WILLIAM P. ABENDROTH VS. 


fendants in error, by exhibiting to each of them the annexed origi- 
nal citation and by delivering said copies to each of them personally 
and leaving the same with them; and deponent further says that 


he is over 21 years of age. 
MATTHEW P. RYAN. 


Sworn to before me this 15th day of February, 1886. 
WILLIAM M. WALLACE, 
Notary Public, — County. 


141 UniItEpD STATES OF AMERICA, 88: 


To Abraham Van Dolsen and William H. Arnott, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-six, 
pursuant to a writ of error filed in the clerk’s office of the city court 
of New York, in the city of New York, wherein William P. Aben- 
droth is plaintiff in error and you are defendants in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness Morrison R. Waite, Chief Justice of the said Supreme 
Court of the United States, this 9th day of February, in the 
year of our Lord one thousand eight hundred and eighty-six. 

M. R. WAITE, 
Chief Justice U.S. 


142 | Endorsed :] Supreme Court of the United States. William 
P. Abendroth, plaintiff in error, vs. Abraham Van Dolsen, 
William H. Arnott, defendants in error. Citation. Arnoux, Ritch 
& Woodford, attorneys for plaintiff in error, 18 Wall street, New 
York city. Service of copy within is hereby admitted. N. Y., Feb’ry 
12, 86. Norwood & Coggeshall, def’ts’ att’ys. 
143 [ Endorsed :] City courtof New York. Abr’m Van Dolsen 
et al. ag’st Wm. P. Abendroth e¢ al. Return to writ of error. 
Endorsed on cover: New York city city court. No.229. William 
P. Abendroth, plaintiff in error, vs. Abraham Van Dolsen and Wil- 
liam H. Arnott. Filed March 11th, 1886. 
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Supreme Court of the Anited States, 


OCTOBER TERM, 1888. 


WILLIAM P. ABENDROTH, 
Plaintiff in Error, 


vs. No. 229. 


ABRAHAM VAN DOLSEN and 
WiiuiAM H. ARNOTT. 


Statement of Facts. 


This is a writ of error duly allowed, by which a judg- 
ment of the City Court of the City of New York, entered 
on a remittitur from the Court of Common Pleas, involv- 
ing the construction of a statute of the United States is 
brought before this Court for review. 

The case arises out of the following circumstances: 


On the 23d day of December, 1870, Mr. Abendroth, the 
plaintiff in error herein, with John Griffith and George 
W. Wundram, formed a copartnership which was _ in- 
tended to be a special partnership with Mr. Abendroth, as 
special partner, which was to commence on the first day 
of January following. On the day he signed the articles 
he gave his check for his special contribution, dated the 
8ist day of December, which was duly paid on the day 
that the firm commenced business. 

On the 30th day of November, 1872, an adjudication of 
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the bankruptcy of the firm of Griffith & Wundram was 
duly made in the United States District Court, and notices 
were sent to all the creditors, and the matter was duly 
advertised as prescribed by law. 

At the meeting of creditors duly called, the plaintiff in 
error was duly appointed assignee in bankruptcy, and such 
election was approved by the Court. 

Mr. Abendroth purchased and tcok assignments of 
several claims against the debtors. 

He as assignee converted the assets of the bankrupt 
estate into money and prepared to declare a dividend. As 
the holder of said claims he proposed to pay to himself 
the dividend due thereon, when one creditor, Mr. Mc- 
Donald, opposed and made a motion that such claim 
should expunged. The matter was referred to the 
Register, who reported that Mr. Abendroth was a special 
partner, that Griffith & Wundram were the general 
partners, that the claims had been duly assigned to Mr. 
Abendroth, that they had been duly proved, that he was 
entitled to the dividend, and that the motion should be de- 
nied. 

The report was confirmed and the order made. 

Subsequently an application for discharge was made by 
the debtors. 

While the proceedings were thus pending, and or on 
about the 18th day of June, 1877, this action was brought 
in the City Court of the City of New York by the defend- 
ants in error against the three members of the firm upon 
a provable debt, to wit, a promissory note, dated in Au- 
gust, 1872. In the complaint the plaintiffs therein allege 
that John Griffith, George W. Wundram and William P. 
Abendroth were copartners in business, under the firm 
name of Griffith & Wundrum, and under their said firm 
name made said promissory note. 

The plaintiff in error herein alone served an answer in 
the action. He denied the alleged partnership, pleaded 
that he was a special partner, and set up the proceedings 
and adjudications in bankruptcy in bar and in abatement 
of this action. 
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Under the issues thus made the cause came on to be 
tried before McAdam, C. J., on the 7th day of June, 1882. 
He delivered an opinion which will be found in the Record, 
pp. 58, 59, and directed judgment for plaintiffs for the 
amount claimed. 

Upon appeal the judgment was affirmed. 

Thereupon Mr. Abendroth sued out this writ of error. 

The following decisions have been made in controversies 
arising out of this partnership. 


Durant v. Abendroth, 69 N. Y., 148 


The issue in this case was simply whether Mr. Abendroth 
was liable in an action at law. The Court held that he 
was, Church, Ch. J., and Earl, J., dissenting. In the 
opinion it is said: 

‘The capital was in fact paid on the 2d of January; but 
no affidavit of that payment was filed as required by the 
statute. The affidavit made on the 23d could not be made 
true by that subsequent payment. The parties have made 
a careless, though no doubt, innocent mistake; but they 
have failed to comply with the statute, and the special 
partner is therefore deprived of its protection. If the 
Court had the power to rectify such a mistake it would 
gladly do so in this case; but it does not possess the 
power.” 


Van Dolsen v. Abendroth, 43 N. Y. Supr. Ct., 470. 

This was an appeal from an interlocutory judgment 
rendered upon a demurrer to the plea in bankruptcy, hold- 
ing the plea good and will be referred to in the points. 


In re Griffith, 18 N. B. R., 510. 
This was a motion by the defendant in error herein to 

have the proceedings in bankruptcy dismissed for want of 

jurisdiction, because Mr. Abendroth had not been made a 

party. The motion was denied. 

The opinion of Choate, J., will be cited in the points. 
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Durant v. Abendroth, 97 N. Y., 132; 44 N. Y., Supr., 243. 

This was an appeal from a judgment, wherein the Court 
of Appeals passed upon the bankruptcy plea, holding that 
it was simply an adjudication in rem. This will be more 
fully considered in the points that follow. 


ASSIGNMENT OF ERRORS. 


First.—The State courts erred in holding that the pro- 
ceedinys in the United States Court in bankruptcy is in 
the nature of a proceeding in rem, and that the decree was 
not conclusive as to any fact in a subsequent personal con- 
troversy between the parties to this action. 


SEconpD.—The State courts erred in holding that the 
bankruptcy court could deal with Mr. Abendroth in no 
other right or capacity than as a creditor only. 


THirRD.—The State courts erred in holding that the bank- 
ruptcy court did not and could not have adjudicated the 
question whether Abendroth had incurred the liability im- 
posed by 2 R. S., N. Y., Sixth Edition, 1154, section 8. 


FourtTH.—The State Court erred in holding that the 
question of the liability of Mr. Abendroth as a partner was 
not before the bankruptcy court, and did not belong there 
for adjudication. 


FirrH.—The State Court erred in holding that the deter- 
mination of the question of the bankruptcy of Griffith & 
Wundram, and the administration of their estate did not 
directly or indirectly involve the question whether Aben- 
droth, a creditor in the bankruptcy proceedings, was liable 
under the statute to the plaintiffs in the action who were 
also creditors there for the debt owing by the bankrupt 
firm. 


SixtH.—The State Court erred in holding that the juris- 
diction of the bankruptcy court is limited to the deter- 
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mination of the claims, which the creditors present against 


the bankrupt estate. 


SEVENTH.—The State Court erred in holding that the 


bankruptcy proceedings are not a bar to this action. 


KicuTu.—The State Court erred in holding that the bank- 


ruptcy proceedings do not abate this action. 


Ninto.—The State Court erred in holding that the bank- 
ruptcy proceedings have no relevancy to the question in- 
troduced in the present litigation. 


POINTS. 
i. 


This Court has jurisdiction to pass upon the questions 
involved in this writ of error. 

The U.S. R. 8., § 709, provide that 

‘* A final judgment or decree in any suit in the highest 
court of the State in which a decision in the suit could be 
had,” &c., ‘‘ may be re-examined and reversed or affirmed 
in the Supreme Court upon a writ of error.” 

Under the Code of Civil Procedure, § 191, sub. 2, appeals 
in actions arising in the Marine Court may be reviewed in 
the Court of Common Pleas, which court may allow ex 
gratia an appeal to the Court of Appeals, but denied it in 
this case. 

By the Laws of 1883, p. 20, ch. 26, the name of the Ma- 
rine Court was changed to the City Court. 

Thus, so far as the forum is concerned, the writ of error 
was properly allowed. 

The subsequent portions of this brief will make it equally 
clear, we apprehend, that this Court has jurisdiction to re- 
view the questions involved relating to the merits. 


a ee OLY EA TO RR ND ie 
ARLE I AO NY LE YN ALORS I LS OE At tt aque amenities 
net ATR. a rete ae ~ a ee 


Under the proceedings in the United States Court in 
Bankruptcy zx re Griffith & Wundram, it was judicially 
determined that John Griffith and George W. Wundram 
alone comprised the firm of Griffith & Wundram, and 
such adjudication is binding upon the creditors of said 


firm. 


First.—The adjudication in bankruptcy whether it be 
a judgment zn rem or in personam, are necessarily involved 
the determination of the membership of said firm, and is 
conclusive in any collateral proceeding or action. | 

In an action brought by the same plaintiffs as appear in 
the case at bar against the same defendants in the New 
York Superior Court, a demurrer was interposed by plain- 
tiffs to the plea of. bankruptcy contained in defendants’ 
answer. The General Term of said Court overruled the 
demurrer, holding the plea presented a good defense. 

Curtis, Ch. J., delivering the opinion of the Court, after 
stating the facts, said: ‘‘ It would thus appear that the 
plaintiffs were parties to those proceedings in which 
it was competent for them to have had the defendant 
Abendroth adjudged a general partner if they had 
interposed such a claim and established it by proof. 
* * By this adjudication (the adjudication in bank- 
ruptcy) the defendant Abendroth was held to be a 
special partner, and hence in the position that the law de- 
clares of not being liable for the debts of the partnership 
beyond the sum contributed by him as capital to the firm, 
as far as the defendant Abendroth is concerned. If * * 
such adjudication was not in accordance with the proofs, 
they should have availed themselves of the relief and the 
means of review afforded them by the Acts of Congress 
affecting proceedings in bankruptcy. This adjudication 
appears to embrace all the elements to sustain the defense 
of res adjudicata. The Court was of competent jurisdic- 


tion. The parties were before it to have their respective 


rights determined. * * The same question sought to be 
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raised anew in this action was then determined. Under 
such circumstances it would be inconsistent with well 
settled rules that the parties should again be allowed to 
litigate a subject matter which was or which even could 
have been determined in the proceedings in the United 
States District Court.” 

Following the suggestion of the Superior Court in part, 
these plaintiffs by their present attorneys and counsel on 
the 28th of March, 1878, presented a petition to the 
United States District Court, setting forth that they were 
creditors who had never proved their debts, that the bank- 
rupt firm was composed of defendants, of which fact plain- 
tiffs had long been ignorant, supposing that Mr. Abendroth 
was a special and not a general partner; until the Court 
of Appeals had decided otherwise, and prayed that the 
adjudication be vacated on the ground that the Court had 
no jurisdiction over copartnerships unless all the copart- 
ners are made parties and adjudicated, and therefore that 
the Court had no jurisdiction in the case, as appears from 
the report zn re Griffith, 18 N. B. R., 510. 

The application was heard by Choate, J., who denied 
the petition. In his opinion he said: ‘* Assuming that all 
the facts relied on are as claimed by the petitioners, still 
they cannot claim as of right, as creditors of the firm, to 
have the adjudication set aside. Assuming that the 
Court has jurisdiction only over all the copartners and not 
over some of them less than all, still the Court had power 
and.authority, in other words, had jurisdiction, to entertain 
and determine the question what persons in fact did con- 
stitute the firm. The fact that Griffith & Wundram 
alone did constitute the firm was alleged in the petition, 
and was necessarily found and determined by the Court, 
before it could or did determine that the adjudication 
should be made; 

‘‘This was the determination of the Court in the due 
and proper exercise of its jurisdiction of a fact. Now, 
although that fact may be called a jurisdictional fact, 
nevertheless the rule of law is, that the determination by 
the Court of a fact, though a jurisdictional fact, is binding 
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on all parties to the suit and on all those who had an 
opportunity to be heard to contest that fact (Dyckman vs. 
Mayor, 5 N. Y., 484, and see Bank vs. .Judson, 8 N. Y., 
254). : 

‘* Although a case in bankruptcy is anomalous and 
peculiar in its forms, I think that the creditors of the firm 
are bound as parties by this determination, and are 
within the application of the principle above stated. The 
proceeding is against the firm’s property and for the bene- 
fit of the firm’s creditors. While they do not receive no- 
tice of the original application, they are made parties to 
the proceeding in form immediately afterwards, and are 
notified to come in and participate therein. 

** No doubt if they have any interest adverse to the ad- 
judication * * they may have an adjudication set 
aside on the ground that the Court erred in determining 
the jurisdictional fact, * * but until the proceeding is 
thus opened and the fact redetermined, the judgment of 
the Court stands and must stand as against all parties and 
all persons allowed to come in and be made parties. * * 

**The ground taken, that the adjudication is in itself ab- 
solutely void, is not tenable. 

‘*It is a judgment of a court based upon the determina- 
tion of a fact which it had jurisdiction to determine, and as 
such it is valid until set aside or reversed. * * 

** Perhaps these petitioners have a remedy now by hav- 
ing Abendroth brought in and adjudicated as a partner 
with Griffith & Wundram.” 

An appeal was taken from Judge Choate’s decision to 
Mr. Justice Blatchford, sitting in the United States Circuit 
Court upon review of bankruptcy matters, by whom the 
decision was affirmed. 

After this result was reached, some of the creditors of 
Griffith & Wundram, seeking still to involve Mr. Aben- 
droth in the said bankruptcy and enlightened by the 
opinion of Judge Choate, filed, in conjunction with one of 
the bankrupts, petitions praying that the adjudication 
might be opened and the proceedings amended by bringing 
in Mr. Abendroth as an alleged partner. The application 
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was denied for want of equity and for laches. In the 
course of his opinion, unreported (in the Matter of Griffith), 

from which the foregoing facts are taken, 
Judge Choate said: ‘‘On the 30th of November, 1872, the 
firm having become insolvent, on the petition of Wun- 
dram, praying that he and his alleged partner, Griffith, 
composing the firm of Griffith & Wundram, be adjudged 
bankrupts, and they were so adjudicated, and this is the 
decree which the Court is now asked to open. * * 
The grounds on which this relief is asked are that the 
adjudication of November 30, 1872, was upon a false sug- 
gestion as to the fact; that Griffith, Wundram and Aben- 
droth in fact composed the firm of Griffith & Wun- 
dram, but that the petition of Wundram against 
Griffith alleged that Griffith and Wundram composed 
the firm, and there being no denial, an adju- 
dication was made accordingly ; that such adjustment 
is being used in the State Courts by Abendroth against the 
present petitioners, creditors of the firm, to defend against 
their suits to recover of him as a general partner the 
amount of their debts; that the decree of this Court has 
been held to be, as against them, an adjudication of the 
fact that Abendroth was not a member of the firm; that 
this is a misuse of the records of this Court, a use of them 
to establish a falsehood which this Court should protect 
parties against by allowing such an amendment as will 
permit the truth to be shown. * * * 

‘‘ The ground on which the adjudication has been oper- 
ated to prevent the creditors from pursuing their remedies 
against Abendroth in actions to recover their debts, is 
that stated in the former decision in this matter above re- 
ferred to (18 N. B. R., 510), that the creditors, being parties 
to this proceeding, are bound by the adjudication and by 
the determination of all facts necessarily found by the 
Court as the basis of the adjudication, among which is 
the fact alleged and found that John Griffith and George 
W. Wundram composed the firm of Griffith & Wundram; 
that they, the creditors, are therefore estopped by the ad- 
judication to deny that fact.” 
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The entire opinions, of course, have not been quoted, 
but enough is given to establish that Judge Choate in the 
first motion did decide that the adjudication in bank- 
ruptcy involved necessarily the determination of the fact 
of the membership of the partnership of Griffith & 
Wundram. 

And in deciding the second motion, the Judge makes it 
impossible to mistake that that was the ground of his first 
decision. 

Special stress is laid upon this because the counsel for 
the defendants in error, in a printed brief submitted to the 
Superior Court, has urged that ‘‘ Van Dolsen & Arnott did 
not prove their claim in bankruptcy, and Judge Choate 
regarded that as an answer to their procedings,” and may 
present the same view here, and this, We apprehend, is 
erroneous. 

But in support of Judge Choate’s opinion, further cita- 
tion from the same brief may profitably be made, for it will 
not be presumed that the law will be unfavorably stated 
by him from his standpoint. The case of Gates v. Pres. 
ton, 41 N. Y., 113, wherein an action for damages for 
malpractice was defeated by a prior judgment recovered 
on default by the physician for the amount of his bill for 
services in the same matter, has this comment, with the 
italics as here presented: 


‘‘The justice’s judgment necessarily involved. a de- 
cision upon the question of the surgeon’s negligence and 
malpractice, because the very gist of his cause of action 
before the justice was that he had performed his services 
skillfully and dutifully, and therefore the justice’s judg- 
ment was directly upon the point involved in this 


action.” 


Applying this commentary to the case at bar, undoubt- 
edly ‘‘the point involved in this action is whether Mr. 
Abendroth was a general p>rtner in the bankrupt firm of 
Griffith & Wundram?” 

An adjudication in bankruptcy is a judgment, and that 
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‘* judgment necessarily involved a decision upon the ques- 
tion” who composed that firm, it was “‘ the very gist of ” 
the proceeding, ‘‘and therefore the judgment was directly 
upon the point involved in this action.” 

To this argument it cannot be justly said that all this 
may be true, and yet the plaintiff in error be liable in this 
action, because he was not liable as a general, but asa 
special partner, because the decisions made in the courts of 
New York upon this subject hold to the contrary, that the 
liability, if it exists, is that of a general partner (Durant 
v. Abendroth, 69 N. Y., 148), and that a complaint in form 
as in this case is proper (Sharp v. Hutchinson, 100 N. 
Y., 533). 

The doctrine in the case of Gates v. Preston has been 
criticised, but in the light of such criticism, the Court has 
reaffirmed the doctrine in a similar case in Glaucius v. 
Fogel, 88 N. Y., 441, and has extended it as far as to hold 
that a judgment in summary proceedings is conclusive in 
an action for rent (Jarvis v. Driggs, 69 N. Y., 143). 

These decisions are all in harmony with the decisions of 
this Court, the principal of which relating to this ques- 
tion, is Cromwell v. County of Sar., 94 U.5S., 353, wherein 
it is said: 

‘‘The judgment in the prior action operates as an estopel 
only as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict 


was rendered.” 


Seconp.—There was an express adjudication in the mat- 
ters before the Register that Mr. Abendroth was a special 
partner and not a general partner, both in his selection as 
assignee and on the petition of MacDonald. 

It is true that this latter proceeding was instituted by 
one creditor against Mr. Abendroth, but the decision was 
binding upon all the creditors, whether. actors in the 
motion or not. 

After this decision was made and the order affirmed no 
other creditor could institute such proceeding de novo. 
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In principle it would be the same as saying that no other 


creditor could now make a motion in the bankrupt court 


to have the adjudication opened in the matter of Griffith 
& Wundram, and that the decision therein made on the 
petition filed was binding, not only upon the petitioner 
but upon all others similarly situated. 

So ‘‘if he had been one of the bankrupts the creditors 
would not have chosen him as assignee and the Court 
would not have approved the selection,” as Mr. Norwood 
himself says in his points for respondents in Van Dolsen 
et al., respondents, v. Abendroth, Superior Court, General 
Term. 

The counsel for the respondent in error took the extra- 
ordinary course of calling his Honor Mr. Justice Blatch- 
ford as a witness to attempt to defeat the operation of the 
adjudications herein referred to. How far this was a suc- 
cess the record discloses (pp. 56, 57). 

Notwithstanding the view of the United States courts 
of their own power and jurisdiction, and the able opinion 
of the learned Chief Justice of the Superior Court, the 
Court of Appeals avoided the result of these conclusions, 
by holding a new doctrine respecting the bankruptcy 
court, that its adjudications are merely judgments in rem, 
and therefore bind only the property. 

We admit that the doctrine ‘‘that foreign judgments 
an rem are conclusive only as to the property involved, 
and may be controverted as to all the grounds and in- 
cidental facts on which they profess to be founded,” long 
settled in New York, is contrary to the decisions in the 
courts of England and in the United States courts 
(p. 141). Judge Rapallo delivering the opinion of the 
Court (Durant v. Abendroth, 97 N. Y., 132, 140) said: 


** Assuming for the purposes of the argument the sound- 
ness of this position ” (‘‘in adjudging the firm bankrupt 


the Court must necessarily have adjudged that all the 


members of the firm were named in the petition’) ‘‘the 
difficulty remains that a judgment operates in personam 
only upon the parties appearing before the Court, or 


~ 
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brought before it by proper process, and when this ad- 
judication was made it was wholly ex parte except as to 
Griffith, who was the only party cited. So far as the 
estate of the petitioning bankrupt is concerned, the pro- 
ceeding is in the nature of a proceeding in rem, and 
when the res is brought within the jurisdiction of 
the Court, its adjudication is binding upon the interest 
of every person whomsoever in that res. All persons 
interested therein must follow it and assent their rights 
or be debarred. But that is the extent to which 
the judgment binds those who are not personally brought 
before the Court. * . * When the decree ad- 
judging Griffith & Wundram to be bankrupts was made, 
neither Abendroth nor the assignors of the plaintiff were 
parties to the proceedings. It was between Griffith & 
Wundram alone, and even if the bankruptcy proceed- 
ings are treated as proceedings in rem, the decree was not 
conclusive as to any fact in a subsequent personal contro- 
versy between the plaintiff or his assignors.” 

Throughout all this there is a petitio princtpit which in- 
validates the reasoning even if it were otherwise sound. 
Every reference to the decree is of the time when it was 
made. But it does not follow that a decree may not 
subsequently bind a party not originally served. On 
the contrary, there is an express statute in the State of 
New York, whereby after a judgment in personam is re- 
covered against a partnership by the service of one part- 
ner, an order may be obtained against the unserved part- 
ner to show cause why he should not be bound thereby, 
and the final order makes the judgment as binding upon 
him as if he had been served before judgment. 

The United States Court in Bankruptcy first grants 
judgment which operates to hold thedebtor’s pruperty and 
then issues a citation to creditors who thereby becomes 
ipso facto parties to the proceedings, and they may take any 
steps to protect their rights as the defendants in error have 
done in the proceedings heretofore adverted to. All this 
the opinion of the Court ignores. Ignoresin the face of the 
fact that the creditor had proved his debt and accepted his 
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dividend, as to which the opinion says: ‘‘ It surely could 
not have the effect of estopping them personally, in a sub- 
sequent controversy with Abendroth as to every matter 
adjudicated in these proceedings or involved in the adjudi- 
cation though not litigated.” 

If this reasoning is correct, if a creditor is no party to 
to the adjudication, if his proof of debt and participation 
in the dividend of the estate do not bind him personally, 
if the whole proceeding is <n rem exclusively, then the 
provisions of the law as to discharge becomes wholly in- 
effective and unconstitutional, and notwithstanding their 
explicit mandate, cannot be a defense to any discharged 
bankrupt, because a general defense that is good as to any 
partner in an action brought by any creditor of the part- 
nership is a defense to all. 

Judge Rapallo also says, and we submit without due re- 
flection, in relation to the MacDonald claim, ‘‘ it was res 
enter alvos acta,” for the reasons that we have already 
briefly given. 

If we, following the decisions of the United States 
Courts, have correctly stated the law on this point, then 
this Court must reverse the judgment of the State court 
upon the ground that the adjudication pleaded is binding 
upon the defendants in error. ' 

That judgments 7 rem do have a personal effect was 
determined in the case of Roderigas v. Kast River Savings 
Inst., 63 N. Y., 460, where a live man was denied his estate 
because an administrator had been appointed thereon, the 
Court having thereby judically and unimpeachably deter- 
mined he was dead. 


In re Wallace, Deady, 423, the Court held: 


An adjudication declaring a person a bankrupt is in the 
nature of a judgment in rem, and notice to and binding 
upon all the world, and therefore creditors of the bankrupt’ 
had constructive notice of the decree and were bound 
thereby. 

But the jurisdiction of the bankruptcy court is not a 
jurisdiction 7x rem in whole, even if in part. 
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The very statement of the scope of the jurisdiction of 
courts of bankruptcy in § 4972 completely negatives such 
an idea. : 

And the discharge by § 5119 releases the bankrupt per- 
sonally from all debts, claims and demands which might 
have been proved against his estate in bankruptcy. 

So in the inception and the conclusion, as well as in all 
intermediate stages, bankruptcy proceedings are in the 
nature of actions in equity, and bind both property and 
persons. 

A proceeding to have a debtor adjudged bankrupt is 
substantially an action at law, and terminates with the 
final judgment on the petition or verdict therein. 

Re Oregon Bulletin Co., 14 B. R., 394; 3 
Sawyer, 529. 


A petition in bankruptcy is an action or suit, and an 
adjudication of bankruptcy thereon is a final judgment 
beyond the power of Congress to annul or set aside. 

Re Comstock, 3 Sawyer, 128. 
Re Raffauf, 6 Biss., 150. 


Full and complete jurisdiction in bankruptcy proceed- 
ings for all purposes whatever is conferred by the petition, 
adjudication and warrant, whether in voluntary or in- 
voluntary proceedings. 

Re Archenbrown, 11 B. R., 149. 


The adjudication in bankruptcy is a decree of the Court 
defining the legal status of the bankrupt. 
Blumensteil’s Bankruptcy, 73. 


Tuirp.—So long as the adjudication in bankruptcy re- 
mains in full force and unreversed it is a valid and com- 
plete bar to any action that may be brought by any 
creditor against the defendants, even if they had been 
general partners. 

This is the law as expounded by both elementary writers 
and by decisions. 
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Collyer on Partnerships (§ 756) says: 

‘Where an action is brought against some of the 
partners of a firm and the defendants recover a verdict, 
and afterwards a new action is brought against the other 
partners for the same demand, they may plead the former 
judgment in answer to the action; because otherwise, if a 
verdict should be recovered against the latter partners, 
they might call on their copartners for contribution, and 
the latter would thus be made circuitously to pay the 
plaintiffs after having obtained a verdict in the action 
brought directly against them.” 


Chitty on Pleadings (50 Note U'), presenting the subject 
in the other alternative, says: 

‘* When there are dormant partners in a firm, and that 
fact being unknown to the plaintiff he sues, the ostensible 
partner or partners upon a cause of action on which the 
whole firm are liable and recovers a judgment which is un- 
satisfied; this may be pleaded in bar to a subsequent suit 
upon the same cause of action in which he joins the osten- 
sible and dormant partners as defendants.” 


The same question arose in Robertson v. Smith (18° 


Johns., 459) where plaintiff recovered judgment on a firm 
note against two partners and subsequently discovered two 
others brought his action against all. It was held that the 
former judgment was a bar as toall,including the two not 


formerly sued. Spencer, J., delivering the opinion of the. 


Court, said: 

‘¢The plaintiff has already a judgment upon these notes 
against two of the defendants and may proceed to execu- 
tion. Inthe present suit the same defendants are made 
parties, and necessarily so, and in this suit also if the 
plaintiff can recover, there must be judgment against 
them; so that with regard to the two defendants, there 
will be on the records of this Court two distinct judgments 
for the same debt. This certainly is an anomaly in the 
law.”’ 


In zn re Collier,12 N. B. R., 266, it was held that a claim 
may be limited to one partner, 
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In Hoyt v. Freel, 4 N. B. R., 131, 139, the Court, by 
Jones, J., said: 


‘It is a well established principle of law that in cases of 
partners (and joint contractors) an action must be brought 
against all the partners and all the joint contractors, and 
must proceed against them all, and the judgment to be 
rendered must be a joint judgment against all, unless one 
or more of them shall have died or have been discharged.” 


These authorities effectually dispose of the opinion of 
Chief Judge McAdam in the case at bar. 

He says of the bankruptcy proceeding ‘‘ It was a pro- 
ceeding between Griffith & Wundram, the general part- 
ners on the one hand, and the firm’s creditors on the 
other,” which is true. ‘‘ Abendroth was not a party ex- 
cept as a creditor,” which is also true. But his conclusion 
that for that reason ‘‘the bankruptcy proceedings are not 
a bar to this action,” we claim to be erroneous. If in this 
action as ‘‘ between Griffith & Wundram, the general 
partners on the one hand, and the firm’s creditors on the 
other, the plea of the adjudication is good, then under the 
authorities, it is good as to Mr. Abendroth, also the un- 
served partner, so to speak, for he has been held by the 
Court of Appeals to be a general partner. 

The position of the case then is this under the conten- 
tion of the plaintiffs in the Court below. 

The firm of Griffith & Wundram was composed of the 
defendants as general partners, including the defendant 
Mr. Abendroth. 

An adjudication has been made against John Griffith 
and George W. Wundram alone as composing said firm, 
and that remains in full force and unreversed, 

The creditors, including plaintiffs, have endeavored un- 
successfully to invalidate that adjudication. 

Suit has been brought against the three on a firm obli- 
gation. 

The adjudication is a bar to such action. 
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The pendency of proceedings in bankruptcy is good as a 
plea in abatement of any action subsequently brought in 
the State courts against the debtors for the recovery of a 
personal judgment upon a chose in action made by the 
partnership. 

The Bankrupt Act divided all contract creditors of bank- 
rupts into two classes: 

1. Those having debts proven. 

2. Those having debts provable. 

§ 5106 divides the former class into two subdivisions: 
those who have proved their debts after action, those who 
have brought their action after proof. 

In Wilson v. Capuro, 4+ N. B. R., 714, it was held by the 
Supreme Court of California that it was the intent of the 
Bankrupt Act that the Federal tribunals should have ex- 
clusive control, and therefore a creditor who has proved 
his debt cannot maintain an action on the same demand 
against the bankrupt. His right of action in the State 
court as well as the Federal courts is thus waived. 

§ 5105 relates exclusively to the class of provable but 
unproven claims to which the cause of action herein be- 
longs. This enacts that ‘‘ no creditor whose debt is prov- 
able shall be allowed to prosecute to final judgment any 
suit until the question of the debtor’s discharge shall have 
been determined, and any suit or proceeding shall, upon 
the application of the bankrupt, be stayed to await the 
determination of the Court in bankruptcy.” 

This section, applicable alike to suits brought before and 
after bankruptcy, has two provisions: 

Prohibition as to creditors. 

Protection as to bankrupts. 

And these provisions are obligatory upon State Courts 
da well as the Federal Courts. . 

In re Rosenberg, 2 B. R., 236; 3 Ben., 14. 
In re Metcalf, 1 B. R., 201; 2 Ben., 78. 
Samson v. Burton, 4 B. R., 1; 5 Ben., 325. 
Delavergne v. Farrant, 1 Mich. N. P., 90. 
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This section (5105) is in substance to be found in the 
English Bankruptcy Acts of 1869 and 1883. §9of the 
latter act provides that after the making of the receiving 
order— 


** No creditor to whom the debtor is indebted in respect 
of any debt provable in bankruptcy shall have any remedy 
against the property or person of the debtor in respect of 
_ the debt, or shall commence any action or legal proceed- 

ings unless with the leave of the Court, and on such terms 
as the Court may impose.” 


The very provision that in certain cases the suit by leave 
of the court in bankruptcy may proceed to judgment for 
the purpose of ascertaining the amount due, establishes, 
first, that it is only by such leave that the suit may pro- 
ceed; and, second, that the only purpose for which such 
suit may proceed is to ascertain the amount due. 

There is no such controversy in this case. 

It might be said in a narrow, technical spirit that no one 
could apply for the stay there provided except a bankrupt, 
and that if Mr. Abendroth had made a motion for such 
stay he would be estopped from denying that he was one 
of the bankrupts. 

But no one can explain away the prohibition. ‘‘ No 
creditor shall be allowed to prosecute to final judgment,” 
and therefore the plea in abatement, if either defendant 
could plead it or have the benefit of it, is good. 

It has been judicially determined, and it is obvious with- 
out reference to any decision, that the object of this section 
is to protect the bankrupt from being harassed with suits 
while he is proceeding in good faith to obtain his discharge 
and until his discharge is determined. And if the debtor 

obtains his discharge this class of creditors equally with 
those whose debts have been proven are bound by the ad- 
judication personally. 

And here it may be remarked in opposition to the views 
of Judge Rapallo, on the hearing of the bankruptcy pro- 
ceeding, that a final judgment 7 rem can never become a 
personal judgment against one nota party thereto. It 


Of) 


follows by invertion that the final judgment that affects 
personally directly is pronounced in a proceeding zn per- 
sonam. 

But if the debtors proceeded against can plead the dis- 
charge of the partnership in bar, then such plea is avail- 
able forAbendroth under the decisions heretofore cited. 

And if such plea would be good in bar, then the pendency 
of proceedings having such possible issue would be good 
also as a plea in abatement. 


iV. 


The judgment as to which the writ of error was allowed 
should be reversed and a new trial awarded, with costs to 
abide the event. 


Of Counsel for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1888. 


No. 229. 


WILLIAM P. ABENDROTH, 


Plaintiff in Error, 


Vs. 


ABRAHAM VAN DOLSEN AND WILLIAM H. ARNOTT. 


BRIEF FOR DEFENDANTS IN ERROR, 


CARLISLE NORWOOD, Jr., 
Of Counsel, 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


WILLIAM P. ABENDROTH., 
Plaintiff in Error, 


me mene enc 


Vs, 


ABRAHAM VAN DOLSEN and WIL- 
LIAM H. ARNOTT. 
Defendants in Error. 


Brief of Counsel for Defendants in 
Error. 


Statement of Facts. 


This isa writ of error tothe City Court of New York 
(Orig. 2) to review a judgment of the Court of Com- 
mon Pleas of the County of New York, on appeal, 
affirming a judgment of the City Court and remit- 
ting the judgment to the latter court for enforce- 
ment. 

Van Dolsen and Arnott, defendants in error, as 
plaintiffs in the Court below, sued William P. 
Abendroth, the plaintiff in error,as defendant be- 
low, in the City Court of New York to charge him 
with a statutory liability upon an obligation, to 
wit, a promissory note, of a firm of Griffith & 
W undram. 
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Though the complaint (Orig. 23) in form charged 
that Abendroth and his co-defendants, John Griffith 
and George W. Wundram were co-partners the lia- 
bility enforced was one imposed by the limited or 
special partnership act of the State of New York, 
Abendroth having been a special partner in the lim- 
ited partnership of Grifith & Wundram. 

The form of pleading for the assertion of the liabil- 
ity enforced against Abendroth has been approved 
by the highest Court of the State of New York. 


Sharp v. Hutchinson, 100 N. Y., 533. 


The facts established on the trial of this case, out 
of which the liability of Abendroth arose, were 
these : 


Abendroth with John Griffith and George W. 
W undram took measures to form a limited partner 
ship under the Statutes of New York (1 New York 
R. 8., Chap. IV, Art. 1, p. 763, original paging). 

They filed the certificate and affidavit called for 
by the statute (Orig. 38 to 39),and obtained an order 
for publication of the terms of the partnership 
(Orig. 39). 

Abendroth was designated as the special partner 
and the other two as the general partners, and the 
firm name as Griffith & Wundram (Orig. 38). 


The statute contained a provisionasfollows: * #* 
‘‘and if any false statement be made in such certi- 
‘‘ficate, or affidavit, all the persons interested in 
‘¢ such partnership shall be liable for all the en- 


‘‘ gagements thereof as general partners.’’ 


Abendroth paid in the capital in a post-dated 
check (Orig. 40), and wpon the exact facts (as to 
Abendroth’s liability), of this case, the N. Y. Court 
of Appeals decided that the statement in the stat- 
utory partnership papers that the capital had been 
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paid in cash, was false, in that a post-dated check 
was not such cash. 


Durant ~. Abendroth, 69 N. Y., 148. 


The answer in this case, after controverting the 
alleged liability (Orig. 24), set up that the partner- 
ship was limited, and that Abendroth was the 
special partner only (Orig. 25), and then (Orig. 26, 
27) pleaded a prior adjudication in the District 
Court of the United States for the Southern Dis- 
trict of New York in_ bankruptcy,’ in 
certain bankruptcy proceedings of the firm 
of Griffith & Wundram, and claimed that insuch 
proceedings ‘‘it wasduly adjudged and determined 
‘‘ that John Griffith and George W. Wundram, the 
‘‘ bankrupts in this bankruptcy, were the general 
‘* partners in the limited partnership of Griffith & 
‘‘ Wundram, of which William P. Abendroth, this 
‘* defendant, was the special partner.”’ (Orig. 27.) 

Fora further defense, there was pleaded an order of 
Mr. Justice Blatchford, made in the bankruptcy 
Court, confirming an opinion of a register in bank. 
ruptey (Orig. 28). This will be explained post 
more fully. 

On the trial (Orig. 102) the defendant amended his 
answer, so as to elaborate the defense of a prior ad- 
jucation, but the defense was practically the same, 
as defendant had then made all his proofs and the 
amendment went only to the form of the plead- . 
ing. 

These proofs to sustain the defence of a prior ad- 
judication were the records of the bankruptcy pro- 
ceedings of the firm of Griffith & Wundram, on the 
23d of November, 1872 (Orig. 41.) Wundram 
presented his petition to the Hon. Samuel Blatch- 
ford, then Judge of the District Court of the United 
States for the Southern Judicial District of New 
York, setting forth that he wasa member of the 
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copartnership consisting of himself and John Grif- 


fith, carrying on business under the firm name of 


Griffith & Wundram within that judicial district, 
and that Griffith was unwilling to join in the peti- 
tion and was out of the United States and in Eng- 
land, and that the members of the partnership were 
jointly and severally unable to pay their debts in 
full, and that the petitioner was willing to surren- 
der his estate and the effects of the said partnership 
for the benefit of the partnership and individual 
creditors. The usual schedules were annexed to 
the petition and the petition contained the other 
usual averments in such cases but no mention was 
made of Abendroth in the petition and he was not 
named in the schedules except that in the schedule 
of creditors he was stated to be one of the creditors 
of the firm. Van Dolsen & Arnott also appear in 
the schedule as creditors of the firm (Orig. 45). 
Upon this petition an order dated November 23d, 
1872, was made, entitled In the Matter of John 
Griffith and George W. Wundram, composing 
the firm of Griffith & Wundram (Orig. 54), 
and requiring Griffith to show cause why the 
prayer of the petition should not be granted. 
This order to show cause contained no refer- 
ence to Abendroth and was not directed to him 
(Orig. 55). The Marshal made service on Griffith 
(Orig. 56), and on proof of such service on Novem- 
ber 30th, 1872, the usual adjudication of Bankrupt- 
cy was made (Orig. 56, 58). This adjudication re- 
cited the petition of Wundram and that it required 
Griffith to appear and show cause (Orig. 57), why 
he and the partnership of Griffith & Wundram 
should not be adjudged bankrupt and adjudged that 
John Griffith and George W. Wundram and the 
partnership of Griffith & Wundram became bank- 
rupt, and directed Griffith only to file a schedule of 
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his creditors and an inventory of his estate (Orig. 
57). 

There was no proof or pretense of proof that 
Abendroth was a party to this adjudication or that 
he had any notice of it or that Van Dolsen and Ar- 
nott were parties or had any notice of it, except in 
some of the subsequent proceedings. 

There was also read in evidence the usual warrant 
of seizure upon an adjudication of Bankruptcy,di- 
recting the Marshal to take possession of the estate 
and to publish the usual notice of a meeting of the 
creditors to choose an assignee (Orig. 59, 61), and 
there was proof made of the publication of the 
notice (Orig. 638,64). There wasalso read in evidence ~ 
the assignment of assets to the Register in Bank- 
ruptey under the adjudication and it purport- 
ed to be made by John Griffith and George W. 
Wundram carrying on business under the name of 
Griffith & Wundram (Orig. 65), and was signed in 
the firm name per G. W. Wundram. 

There was also read in evidence the certificate of 
the Register showing that at the first meeting of the 
creditors William P. Abendroth was chosen the As- 
signee in Bankruptcy (Orig. 67), and itappears upon 
the face of that return that Van Dolsen & Arnott 
did not participate in the choice of the assignee. It 
was also shown that the assignee accepted the office 
(Orig. 69, 70). 

In addition to the above records of the Bankrupt- 
cy Court and to sustain the defence set up in the 
supplemental answer, ante (Orig. 28) the defence 
put in evidence the call for the statutory second 
meeting of creditors (Orig. 70, 74) and then some 
proceedings which originated at the second meeting 
of the creditors'as follows : Joseph McDonald & Co. 
creditors of the bankrupts. at this second meeting 
in August, 1873 (Orig. 74, 76), presented a petition 
to the Register in Bankruptcy, setting forth that 
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on the 21st of November, 1872 (two days before the 
filing of the petition in Bankruptcy), certain other 
creditors had agreed to sell their claims to Abend- 
roth at 25 cents on the dollar, and had afterwards 
proved said debts in Bankruptcy, and that such 
debts so proved had been assigned to Abendroth, 
and that he had thus been enabled to elect himself 
assignee, notwithstanding the fact that he was a spec- 
ial partner in the said bankrupt firm (Orig. 76), and 
they protested against the allowance of any of such 
claims, and prayed that the proof of such debts 
might be expunged on various grounds. A schedule 
of the particular claims referred to was annexed to 
the petition (see list of such claims Orig. 93, 94). 
Upon this petition (Orig. 76, top printed page 38) 
an order was made for a hearing on the petition 
before the Register, and directing that five 
days notice be given by mail, addressed to 
said creditors, that is, to the creditors whose claims 
it was sought to have expunged and disallowed. 
Van Dosen & Arnott were not among such cred- 
itors, and there is no pretense that they were or 
that they received the notice required by such order 
to be given only to the creditors whose claims were 
the subject of McDonald & Co.’s attack. On the 
contrary, any inference that they were parties to 
this particular proceeding is negatived by the order 
which was entered subsequently to the filing of the 
Opinion of the Register, and which recites the 
names of all creditors who had any notice of such 
proceedings, snd Van Dolsen & Arnott are not 
among them (Orig. 93, 94). 

Proceedings under this order were had before the 
Register which resulted in his making a report or 


opinion to the Bankruptcy Court. The document . 


is entitled ‘‘Opinion of the Register’’ (Orig. 77), 
and recites what questions arose befcre him, and 
among others that it was claimed by McDonald & 
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Co. that the debts assigned to Abendrcth should be 
disallowed because Abendroth was a special part- 
ner in the Bankruptcy firm, the petitioners relying 
upon a provision of the Limited Partnership Statute 
of New York (1st N. Y. R. S., 767, Secs 23), that 
in case of the insolvency or bankruptcy of the part- 
nership, no special partner was, except in certain 
special excepted cases, under any circumstances to 
be allowed to claim as a creditor until the claims 
of all the other creditors of the partnership shall be 
satistied. The Register overruled this point, hold- 
ing that in respect to these assigned claims Abend- 
roth stood in the shoes of his assignors, and was a 
creditor, as their representative, and not otherwise. 

No issue was made as to Abendroth holding any 
other relation to the partnership than that of spec- 
ial partner, this exception of McDonald & Co. being 
expressly based upon the fact that he was a special 
partner (Orig. 82, 91). The order entered under the 
direction of Mr. Justice Blatchford was filed Octo- 
ber 8th, 1877, and dated back to October 13th, 1875 
(Orig. 93), and recited the proceedings before the 
Register and adjudged that Abendroth was entitled 
to receive a dividend on the assigned claims, and 
that those particular claims ought not to be ex- 
punged or diminished (Orig. 95, Print 50). 

The defence also read in evidence the certificate 
of the Register,showing which creditors had proved 
their debts in Bankruptcy, and Van Dolsen & Ar- 
nott were not among them (Orig, 97). 

The defence also read in evidence from the list 
of debts proved an entry showing that Abendroth 
and McDonald & Co. had proved debts (Orig. 98, 
100 & 101). 

Mr. Justice Blatchford,called as a witness for the 
plaintiff to rebut any inference that could possi- 
bly be drawn from the Bankruptcy records to sus- 
tain the defence of a prior adjudication, testified 
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(Orig.105), that nothing was brought before him ex- 
cept what appeared on the face of the papers, and 
that the name of Abendroth was not mentioned ex- 
cept as it appeared in the schedules, and that from 
those papers he could say that Abendroth did 
not appear personally or by counsel, and that if the 
adjudication in Bankruptcy on the petition was, 
in law, the passing on the question of whether or 
not Abendroth was a member of the firm of 
Griffith & Wundram, then he passed on it, but that 
otherwise he did not pass on it; that he did not 
pass on it, in fact otherwise than as the papers 
show (Orig. 106), and that no question affecting 
Abendroth’s relation to the firm was passed upon 
by him otherwise than as appeared by the Bank- 
ruptcy papers shown. He further testified as to the 
order of October 8th, 1877, made on the Opinion of 
the Register; that asa matter of fact he did not 
pass on any question discussed in the report of the 
Register, except his conclusion that the claims as- 
signed to Abendroth ought not to be expunged or 
diminished, and that he was entitled to dividends on 
such claims. 

The Court before which the action was tried ex- 
pressly based its decision upon the ground of the 
statutory lability imposed upon Abendroth by rea- 
son of the false statement contained in the Certifi- 
cate and Affidavit filed on forming the limited part- 
nership (Orig. 108), and the Court held that a lim- 
ited partnership had been formed, in which John 
Griffith and George W. Wundram were the general 
partners and William P. Abendroth was the special 
partner (id.), and it said that while Abendroth was 
liable in form as general pdrtner this liability, as a 
sort of penalty, did notalter the fact that as between 
themselves the parties were just what they had con- 
tracted to be, to wit, Griffith and Wundram were 
the general partners and Abendroth the special, 
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and that the general partners as a firm became bank - 
rupt and were formally adjudicated bankrupts, and 
that the proceeding was one between Griffith and 
Wundram, the general partners, on the one hand and 
the firm’s creditors on the other, and that Abendroth 
not a party except as a creditor and that the Bank- 
ruptey Court did not and could not have adjudica- 
ted the qnestion whether Abendroth had incurred 
liability imposed by the statute, because that ques- 
tion was not before that Court and did not belong 

there for adjudication (Orig. 110). 

The Court based this construction of the liability 
enforced against Abendroth upon the above cited 
decision of the highest Court of the State of New 
York (69 N. Y. 148, antfe,). 

In speaking of the Bankruptcy records the Court 
said : 

‘* The record in the Bankruptcy Court was truth- 
‘¢ ful in point of fact, and this is all that it implies. 
‘‘ The parties were correctly described, that is to 
‘* say, in speaking of them in the proceedings sub- 
‘‘ sequent to the adjudication * Griffith and Waund- 
‘‘ram’ were called * general partners’ and ‘Aben- 
‘*droth’ special. There was no impropriety in ap- 
‘‘ plying these terms to the defendants nor does 
‘‘ their use give any legal force to the contention 
‘‘ that the plaintiff's demand here was adjudicated 
‘* there (Orig. 111). If Griffith and Wundram had 
‘‘ brought an action as a firm, Abendroth could not 
‘‘ have been joined as a plaintiff (Schultur v. Lord, 
‘4 EK. D. Smith, 206; 2 R. 8., 6th ed., p. 1156, 
“* §14).” 

‘‘ He was certainly not a necessary party at all 
‘events. Upon'the entire case I hold and decide 
‘‘ that the Bankruptcy proceedings are not a bar to 
this action; that the issue determined here was 
not and could not have been adjudicated there,and 
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‘‘that the Bankruptcy proceedings have no relev- 
‘ancy to the questions introduced in the present 
‘* litigation.’’ (Orig. 111). 


Point I. 


No Federal question is involved here and, there- 
fore, after an examination of the record, the judg- 
ment below should be affirmed. 


(a). The ground upon which a judgment was ren- 
dered against Abendroth was that upon the facts 
established he had incurred a statutory liability to 
Van Dolsen and Arnott co-extensive with the ordi- 
nary liability of a partner to a firm creditor. But 
the Court did not hold that he was anything but a 
special partner in the partnership of Griffith and 
W undram. 

(Original, p. 109). 
Durant ». Abendroth, 69 N. Y., 148. 
Durant, Jr... ». Abendroth, 97 N. Y., 182. 


In Durant v. Abendroth, anfe, the N. Y. Court of 
Appeals held that the statements in said certificate 
and affidavits were false within the meaning of said 
statute ($8), and that Abendroth was liable asa 
general partner for the debts of the firm. But it 
did not hold that he was in fact or in law an actual 
general partner. 

In Durant, Junior, 7, Abendroth, ante, the Court 
of Appeals, in speaking of the former case, said (97 
N. Y., p. 138), upon the same facts: ‘‘ It was held 
‘* by this Court in the case of Durant ». Abendroth 
‘(69 N. Y., 148), to make the special partner liable, 
‘‘as a general partner, for all the engagements of 
‘‘ the firm (1 R. 8., 763, §8). The personal liability 
‘‘of Abendroth was thus clearly established.’’ 
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7. * & © © fee et: oS 
‘ing the erroneous statements in the affi- 
‘‘davit as to the payment of the capital, 
‘‘the partnership was, in form, a_ limited 
‘* partnership, and subject to all the rules applica- 
‘* ble to such partnerships. If it had undertaken to 
‘‘ make an assignment with preferences, such an as- 
‘*sionment could not have been sustained on the 
‘* ground of the violation of the statute. That vi- 
‘‘olation could be taken advantage of only by 
‘* creditors, and its consequence simply was to give 
‘* them recourse against the special partner person- 
‘ally, asif he had been a general partner. By re- 
‘* sorting to the trust fund brought into the Bank- 
‘*rupt Court, it cannot be that they waived or lost 
‘the recourse the statute gave them against the 
‘‘ special partner’’ (idem., pp. 144, 145). 

And in the case at bar the City Court placed its 
decision explicitly on the ground of the statutory 
liability incurred by Abendroth by making the 
false statement contained in the certificate and affi- 
davit filed on forming the limited partnership. 
Judge McAdam, in delivering the opinion in the 
case at bar said (Orig. 108-109): ‘*The evidence 
‘* shows that the three defendants formed a limited 
‘* partnership under the statutes of this state (2 R. 
‘*S.,6 Ed. 1153), in which Griffith & Wundram 
‘‘were the general partners and the defendant 
‘¢* Abendroth the special. 

‘*They complied with all the formal requirments 
‘of the Statute in regard to signing, acknowledg- 
‘‘ing, filing and publishing the certificate provided 
‘‘for therein, as well as the requirement 
‘that an affidavit shall be _ filed proving 
‘¢that the sum contributed by the special partner 
‘¢to the common stock had been actually and in 
‘‘ good faith paid in cash, so that upon the face of 
‘‘the record a limited partnership was effectually 
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‘‘ consumated between the parties upon the terms 
‘‘ and conditions specified in the articles and in said 
‘* certificate. 

‘‘ But the statute (2 R. S., 6th ed. 1154, § 8) con- 
‘‘ tains a specific provision for the benefit of credi- 
‘* tors in these words : 

‘“*And if any false statement be made in such cer- 
‘‘ tificate or affidavit all the persons interested in 
‘‘ such partnership shall be liable for all the en- 
‘‘ gagements thereof as general partners.’ It does 
‘‘not make the persons interested general part- 
‘ners. This it conld not do—that is to say, 
‘-the statutes could not alter the rights and 
‘‘equities of the partners, as between them 
‘‘ selves ; these were fixed by the contract obliga- 
‘* gations of the parties; nor did the statute make 
‘‘them general partners as to third persons. It did 
‘‘not intend to misdescribe their legal relation. If 
‘‘ the defendants had failed to file the certificate 
‘ and affidavit required by the statute, they would 
‘‘have become general partners, because it is 
‘* specially provided ‘‘ that no limited partnership 
‘* shall be deemed to have been formed’ until this 
‘‘ requirement is complied with (2. R. 8., 6 Ed. 
** 1154, Sec. 8); but when this formality is complied 
‘‘ with, the limited partnership is complete, with all 
‘* the incidents belonging to sucha relation, and the 
‘* partnership thus formed continues until legally dis- 
** solved ; but if the certificate and affidavit prove to 
‘‘ be false, the statute declares that all persons 
‘‘intereste. in the firm shall be liable as 
** general partners for all of the firm’s engagements. 
‘If the firm keeps its engagements the limited 
‘* partnership and the rightsand obligations of the 
‘parties continue as before. If it fails to keep 
‘‘its engagements the legal relation is left un- 
‘“‘ changed, but the persons in interest, whether as 
‘* general or special partners, are made liable for 
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‘* such unperformed engagements, so that while not 
‘* general partners in fact nor made by statute, they 
‘‘ may nevertheless be holden as if they were by 
‘‘ creditors holding the firm’s obligations. A well 
‘‘ defined legal distinction exists between general 
‘‘ partners inter se and persons who, without occn- 
‘‘pying the legal relation, become after proof of 
‘*‘ misconduct holden to the same liability as those 
‘* who do. 

‘* The proofs show that the certificate and affida- 

‘* vit were false in this, that instead of contributing 
‘‘his share of the capital in cash, Abendroth, the 
special partner, contributed a check which was 
‘‘neither paid nor credited to the firm for several 
days afterwards. 
‘‘This circumstance made all of the defendants 
‘‘ liable for the firm’s engagements (Durant oe. 
Abendroth, 69 N. Y., 148), while liable in form as 
general partners: this liability, imposed as sort of 
‘* penalty, did not, as before remarked, alter the fact, 
‘* that, as between themselves, they were just what 
‘they contracted to be, to wit: Griffith and Wun- 
‘*‘ dram were the general partners and Abendroth 
‘the special.”’ 

This Court has now presented toit the matter 
which the plaintiffin error, Abendroth, claims be- 
came res adjudicata by the proceedings in the 
United States District Court in Bankruptcy. 


a 
a 
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Point II. 


The liability imposed upon Abendroth being pure- 
ly a statutory one, and the highest Court of the 
State of New York, having placed a construction 
upon the statute, this court will not interfere 


with that construction. 
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Commercial Bank of Cincinnati ». Buck- 


ingham’s Executors, 5 How., 317, 341. 
See also: 
Stryker v. Gardner, 123 U. 8., 527, 536. 
Bolles v. Brimfield, 120.U. 8., 763. 
Flash ». Conn, 109 U. 8. 370, 378. 
Burgess 0. Seligman, 107 U.S. 20, 33. 


In Commercial Bank of Cincinnati v. Bucking- 
ham’s Executors, ante, the Court said, at p. 43: 

‘*Tt is the peculiar province and privilege of the 
‘* State Courts to construe their own statutes; and 
‘¢it is no part of the functions of this Court to re- 
‘‘ view their decisions or assume jurisdiction over 
‘‘them on the pretence that their judgments have 
‘impaired the obligation of contracts. The power 
‘* delegated to us is for the restraint of unconstitu- 
‘* tional legislation by the States, and not for the 
‘* correction of alleged errors committed by the Ju- 
** diciary.’ 


Point III. 


An examination of the proceedings in the Bank- 
ruptcy Court will show that the State Court recog- 
nized the jurisdiction of that Court and gave full 
force and effect to its adjudication. 

We maintain, as a proposition founded on the 
long-established authority, and, in addition, on the 
plainest common sense and principles of justice, 
that, in order that a prior judgment shall conclude 
the party against whom it is either pleaded or given 
in evidence, it must be directly upon the point be- 
tween the same parties and upon the same matter 
directly in question in the former ¢uit, and that 
such a judgment is not evidence of any matter 
which came collaterally in question, nor of any 


15 


matter incidentally cognizable, nor of any matter 
to be inferred by argument from the judgment. 

When it is said that a prior adjudication is con- 
clusive as to any question which might have been 
litigated ‘‘it is meant any which might have been 
‘‘ litigated under the issues, unless the judgment 
‘* shows that some of such issues were not deter- 
‘‘ mined, in which case the judgment will not affect 
‘* such questions,”’ 

The judgment in the prior action operates as an 
estoppel only as to those matters in issue or points 
controverted, upon the determination of which the 
finding or verdict was rendered. The inquiry must 
always be as to the point or question actually lit- 
igated and determined. Only upon such matters 
is the judgment conclusive in another action. 


Dutchess of Kingston’s case fully report- 
ed, 20 How. St. Triais, 355. 


S. C., 2d Smith’s Leading Cases. (8 ed.),- 734. 
Cromwell v. County of Sac., 94 U. 8., 353. 
Davis v. Brown, Id., 423. 

Stark vo. Stark, Id., 477. 
Russell v. Place, Id., 606. 
Boyd v. Alabama, Id., 445. 


Lord Chief Justice De Gray, in delivering the 
opinion in Dutchess of Kingston’s case, said: 

‘¢ From the variety of cases relative to judgments 
‘being given in evidence in civil suits, these two 
‘¢ deductions seem to follow as generally true: 
‘‘ First, that a judgment of a Court of Concurrent 
‘* Jurisdiction directly upon the point is asa plea 
‘‘ a bar, or as evidence conclusive between the same 
‘‘ parties upon the same matter, directly in ques- 
‘‘tion in another Court: Secondly, that the judg- 
‘‘ ment of a Court of Exclusive Jurisdiction directly 
‘* upon the point is in like manner conclusive upon 
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‘* the same matter between the same parties coming 


‘‘ incidentally in question in another Court fora 
‘‘ different purpose. But neither the judgment of 
‘Sa concurrent or exclusive jurisdiction is evidence 
‘* of any matter which came collaterally in question, 
‘‘though within their jurisdiction, nor of any 
‘* matter incidentally cognizable, nor of any matter 
‘* to be inferred by argument from the judgment.”’ 


Cromwell v. County of Sac, 94 U. 8., 351 : 


This was an action brought on four bonds of the 
State of Iowa. 

To defeat the action the defendant relied upon 
the estoppel of a judgment rendered in favor of the 
County ina prior action brought by one Smith, 
upon certain earlier maturing coupons on the same 
bonds, accompanied with proof that the plaintiff, 
Cromwell, was at that time the owner of the 
coupons in that action, and that the action was pro- 
secuted for his sole use and benefit. 

This Court held that the judgment did not estop 
the plaintiff holding other bonds of the same series, 
and other coupons attached to the same bonds as 
the coupons in the original action from showing in 
a second action against the County that he acquired 
such other bonds and coupons for value before ma- 
turity. Mr. Justice Field, in delivering the opinion 
of the Court, said at p. 352 

‘‘ In considering the operation of this judgment 
‘*it should be borne in mind, as stated by counsel, 
‘‘that there is a difference between the effect ofa 
‘judgment as a bar or estoppel against the prosecu- 
‘*tion of asecond action, upon the same claim or 
‘¢ demand, and its effect as an estoppel in another 
‘‘action between the same parties upona different 
‘*claim or cause of action. 

‘‘In the former case the judgment, if rendered upon 
‘‘the merits, constitutes anabsolute bar to a subse- 
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** quent action. Itisa finality asto the claim or 
‘‘demand in controversy, concluding parties and 
‘‘ those in privity with them, not only as to every 
‘*matter which was offered and received to sustain 
‘or defeat the claim or demand, but as to any 
‘‘other admissible matter which might have been of- 
‘* fered for that purpose. 
* * % | 

‘* But where the second action between the same 
‘* parties is upon a different claim or demand, the 
‘‘ judgment in the prior action operates as an 
‘estoppel only as to those matters in issue or 
‘* points controverted, upon the determination of 
‘* which the finding or verdict was rendered. In all 
‘** cases, therefore, where it 1s sought to apply the 
‘‘ estoppel of a judgment rendered upon one cause 
‘‘of action to matters arising in a suit upon a dif- 
‘* ferent cause of action, the inquiry must always 
‘*be as to the point or question actually litigated 
‘‘and determined in the original action, not what 
‘‘ might have been thus litigated and determined. 
‘Only upon such matters is the judgment conclu- 
‘* sive in another action.” 


Davis v. Brown, ante. 


This was an action against the defendants as second 
indorsers upon ten promissory notes, made in June 
1870, by one McOmber. The defense was that the 
notes in suit were transferred in June, 1871, with 
other notes of the same party of like amount and 
date, to the Ocean National Bank by the defend- 
ants, in part satisfaction of a note of thelr own 
then past due, the balance being paid in cash, and 
were indorsed by the defendants as a mere matter 
of form, upon-an agreement in writing of the bank 
that they should not be held liable on their indorse- 
ment, or be sued thereon. One of the defendants, 
against the objection of the plaintiff, was permitted 
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with the Ocean National Bank concerning these 
notes. 

To meet the defense founded upon this agreement, 
the plaintiff gave in evidence a accord of a judg- 
ment recorded by him against the same defendants 
upon two other notes of the same party, of like 
amount and date as those in snit, except that they 
became due at anearlier day, which were part of the 
series of notes transferred by the defendants to the 
bank, and indorsed by them, in settlement of their 
own note, as already mentioned, and were included 
in the agreement as part of the same transaction. 

Omitting the questions of the competency and 
admissibility of the evidence in regard to the alleged 
agreement Mr. Justice Field said in delivering the 
opinion of the Court at p. 427: ‘* The next question 
‘* for determination relates to the operation of the 
‘‘judgment recovered by the plaintiff against the de- 
‘*fendants, as an estoppel against their setting up 
‘‘ the defense founded upon the agreement. The 
‘* action in which that judgment was recovered was 
‘‘ brought in the same Court as_ the present action, 
‘* against the defendants as second endorsers upon 
‘two notes, which were part of the series of McOm- 
‘* ber notes, transferred to the bank of the defend- 
‘‘ants in settlement of their own note; and their 
‘‘ endorsement was embraced inits agreement. * * 
‘<* * The agreement of the bank not to hold 
** them liable as endorsers was not pleaded nor re- 
‘* lied upon ; yet it is contended by counsel that in- 
‘‘asmuch as it might have been thus pleaded and 
‘‘ relied upon, therefore the judgment is an estoppel 
‘‘ against the setting up of “that agreement as a de- 
‘* fence in a subsequent action between the same 
‘* parties upon other notes, equally as if its validity 
‘* and efficacy had been litigated and determined.”’ 
‘‘In taking this position, counsel have con- 


to testify to the transfer to and the agreement made 
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‘* founded the operation of a judgment upon: the 
‘*demand involved in the action, in which the 
‘* judgment was rendered, with its operation as 
‘‘an estoppel in another action between the par- 
‘‘ties upon a different demand. So far as the 
‘*demand involved in the action is concerned, the 
‘* judgment has closed all controversy ; its validity 
‘‘is no longer open to contestation, whatever 
‘*might have been said or proved at the trial for 
‘or against it. The judgment is not only con- 
‘*clusive as to what was actually determined re- 
‘* specting such demand, but as to every matter 
‘‘ which might have been brought forward and 
‘‘determined respecting it; and that is all that 
‘*the language means which is quoted by counsel 
‘‘from opinions in adjudged cases, in seeming 
‘* consonance with his position. 

‘* When a judgment is offered in evidence in a sub- 
‘* sequent action between the same parties upon a 
‘* different demand, it operates as an estoppel only 
‘* upon the matter actually at issue and determined 
‘‘in the original action; and such matters when not 
‘‘ disclosed by the pleadings must be shown by 
‘* extrinsic evidence.” 

When and where and between whom in the bank- 
ruptcy proceeding was the pretended adjudication 
ever made 

It was never alleged by any one in the bankrupt- 
cy proceedings that Abendroth was liable as a gen- 
eral partner, or otherwise, for the debts of Griffith 
& Wundram. 

No proof was ever taken on that fact one way or 
the other, and the question was not litigated, pass- 


ed upon, suggested or even thought of. 


The Court will search in vain through the bank- 
ruptcy records for the limited partnership papers of 
Griffith & Wundram, and the proof of the false af- 
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fidavit and certificate in evidence in the cases in the 
State Court, including the present case. 

The identical plea and proofs in support thereof 
interposed in this case have, in another case, 
brought by a creditor to enforce Abendroth’s stat- 
utory liability, been examined and passed upon by 
the NewYork Court of Appeals in the case of Du- 
rant, Jr.,v. Abendroth, 97 N. Y.,132, 189, where the 
Court unanimously held as follows : 

‘‘This adjudication is claimed, on the part of 
‘‘the respondent, to be a conclusive adjudication, 
‘¢ binding upon all the creditors of the firm, to the 
‘effect that Griffith and Wundram were the only 
‘¢members of the firm of Griffith & Wundram, and 
‘‘ consequently a bar to any claim of the assignors 
‘fof the plaintiff that Abendroth was liable asa 
‘‘member of said firm. The contention is that 
‘‘the Bankrupt Act requires that all the mem- 
“bers of a copartnership be joined or pro- 
‘‘ceeded against, to have the _ copartner- 
‘* ship declared bankrupt, and that consequently, 
‘‘in adjudging the firm bankrupt, the Court must 
‘* necessarily have adjudged that all the members of 
‘* the firm were named in the petition. 

‘* Assuming for the purposes of the argument the 
‘*soundness of this position, the difficulty remains 
‘* that a judgment operates in personam only upon 
‘‘ the parties appearing before the Court or brought 
‘* before it by proper process, and when this adjud- 
‘‘ ication was made it was wholly ex parte except as 
‘* to Griffith, who was the only party cited. So far 
‘as the estate of the petitioning bankrupt is con- 

‘‘ cerned, the proceeding is in the nature of a pro- 
‘ceeding in rem, and when the ves is brought 
‘‘ within the jurisdiction of fhe Court, its adjudica- 
‘* tion is binding upon the interests of every person 
‘* whomsoever in that res. 
‘** All persons interested therein must follow it 
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‘‘ and assert their rights, or be debarred. But that 
‘* is the extent to which the judgment binds those 
‘‘ who are not personally brought before the Court. 
‘‘ Tf a vessel should be libeled and brought into 
‘* Court and the libel should name only two persons 
‘‘ as the owners thereof, a decree in that cause ad- 
‘‘ judging that they were sole owners would bar a 
‘* creditor, for instance, claiming a lien thereon, 
‘‘ through a third part owner, from asserting such 
‘* lien as against the decree, though he were nota 
‘* party to the cause and even though he had no 
‘* knowledge of its pendency; to preserve his lien he 
‘‘ must intervene and assert it. But the decree 
‘‘ would not bar him in an action /n personam to re- 
‘* cover his debt, from averring that the third person 
‘* not named in the libel, was also a part owner, or 
‘* from recovering against him as such part owner. 
‘*W hen the decree adjudging Griffith and Wundram 
‘to be bankrupts was made neither Abendroth nor 
‘* the assignors of the plaintiff were parties to the 
‘* proceedings. It was between Griffith and Wund- 
‘‘ram alone, and, even if the bankruptcy proceed- 
‘‘ ings are treated as proceedings in rem, the decree 
‘* was not conclusive as to any fact, in a subsequent 
‘* personal controversy between Abendroth and the 
‘* plaintiff or his assignors. 

It is not contended that this court is in any way 
concluded by the decision of the N. Y. Court of 
Appeals in the res adjudicata defence, but it is 
cited as a precedent entitled to full consideration 
especially in view of the fact that the opinion was 
written by one of the ablest Judges who ever sat at 
that court and the decision was unanimous. 

The City Court in the case at bar received the re- 
cords of the proceedings in bankruptcy in evidence 
and gave them full force and effect, but held that 
they did not show that there had been a prior ad- 
judication as contended for by Abendroth. 
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The Court said (Orig. 109): ‘‘The general part- 
‘‘ ners, as a firm, became bankrupt, and on the pe- 
‘¢ tion of Wundram it was formally adjudicated 
# ‘ bankrupt on the 30th day of November, 1872, and 
Ze ‘on the 20th day of December following Abend- 
‘¢ roth was chosen assignee of the firm’s estate;it was 
7 ‘“ a proceeding between Griffith & Wundram, the 
| ‘* general partners, on the one hand, and the firm’s 
‘‘ creditors on the other, and it was to this extent 
‘‘only that the Bankruptcy Court obtained juris- 
‘‘ diction over the subject matter and _ parties. 
‘ Abendroth was not a party except as cre- 
‘ditor. No one pretended or alleged that he, 
‘*(Abendroth) was bankrupt, or that the firm, if 
‘4 ‘* Abendroth had been included as general partner, 
we ‘* would have been bankrupt, and the Bankruptcy 
‘*Court obtained jurisdiction over Abendroth as a 
‘* creditor only, and could deal with him in no other 
‘‘right or capacity. The adjudication and what 
‘* followed affected Griffith & Wundram as bank- 
‘*rupts, on theone hand, and Abendroth and the 
‘* other persons mebdtioned in the schedules as credit- 
: ‘fors on the other. The Bankruptey Court did not 
: ‘‘and could not have adjudicated the question 
‘* whether Abendroth had incurred the liability im- 
‘* posed by the Statute before cited. That question 
‘* was not before the Bankruptcy Court, and did not 
‘* belong there for adjudication. 

‘* The determination of the question of the bank- 
‘‘ruptey of Griffith & Wundram, and the administra- 
‘‘ tion of their estate, did not directly or indirectly 
‘‘ involve the question to be determined here, 7. e.. 
‘‘ whether Abendroth, a creditor in the bankruptcy 
‘* proceedings, was liable under the statute to the 
‘* plaintiffs, who were also creditors there for the 
‘‘debt owing by the banktupt firm. Bankruptcy 
‘* proceedings were not designed to settle disputed 
‘* claims which one creditor of a bankrupt firm may 
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have against another creditor of the same firm, 
for the jurisdiction of the Bankruptcy Court is 


‘‘ limited to the determination of the claims which 


‘é 
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creditors present against the bankrupt estate.’’ 

‘*The plaintiffs herein never proved their claim 
and never accepted any dividend from the assign- 
ed estate, and they have in no way, directly or 
indirectly, by influence or otherwise, done any 


‘* act or thing which can be construed into a waiver 
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of their right to enforce the statutory liability of 
Abendroth.”’ 

‘* The record in the Bankruptcy Court was truth- 
ful in point of fact, and this is all that it implies. 


‘ The parties were correctly described—that is to 
‘say, in speaking of them in the proceedings sub- 


sequent to the adjudication ‘Griffith and Wun- 
dram’ were called the ‘general partners’ and 
‘Abencroth’ the special. There was no impro- 
priety in applying these terms to the defendants, 
nor does their use add any legal force to the con- 


‘tention that the plaintiffs’ demand here was ad- 


judicated there. If Griffith & Wundram had 
brought an action as a firm, Abendroth could not 
have been joined as a plaintiff (Schulten ». Lord, 


‘4 E. D. Smith, 206; 2 R. S. 6 Ed., p. 1156, § 14). 
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He was certainly not a necessary party, at all 
events. Upon the entire case [ hold and decide 
that the bankruptcy proceedings are not a bar to 
this action; that the issue determined here was 
not and could not have been adjudicated there, 
and that the bankruptcy proceedings have no 
relevancy to the questions introduced in the 
present litigation.”’ 


art 


Point IV. 


The defendant relies on what is called the Mc- 
Donald proceeding (Original, 74, e¢ seq). 

This was a petition by one firm of creditors, Mc- 
Donald & Co., for the re-examination of certain 
claims proved against the bankrupts’ estate and 
bought by and assigned to Abendroth, as McDon- 
ald & Co. claimed, in fraud of their rights. 

This collateral and incidental proceeding went 
upon the theory that Abendroth before the bank- 
ruptcy proceedings (Original, 74), had bought from 
certain creditors their claims (Original, 75), and 
that thereafter he procured those creditors to prove 
as their claims what were really his, and thus en- 
abled him in their names to vote upon these claims 
and so secure his election as assignee (Original,76), 
although, as the petition said, ‘‘ notwithstanding 
the fact that said Abendroth was a special part- 
‘* ner in said bankrupt firm’’ and McDonald & Co. 
‘‘ asked that these claims should be expunged, be- 
cause they had been proved in violstion of the 
Bankruptcy Act (Original, 76). 

All this was in 1873 (Original 74) and in a_ pro- 
ceeding only between McDonald & Co., Abendroth 
and the creditors whose claims he had purchased 
(Original, 95) and theone in suit was not among 
them. 

The proceeding was not on notice to any one but 
Abendroth and the creditors whose claims were at- 
tached (Original, 76). Even Griffith and Wundram 
had no notice. : ; 

Van Dolsen & Arnott, defendants in error, never 
had the slightest notice of this proceeding, or even 
heard of it and were not parties to it in fact or con- 
structively. The Register to whom the hearing of 
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the petition was referred (Original,76) in his opinion 
two questions arose (Original, 78), namely : 


‘* First.—Is the account exhibited by the assignee 
‘* a just and trueaccount of all his receipts and pay- 
** ments? 


‘* Second.—It appearing from the account exhib- 
‘‘ited by the assignee that there is money in the 
‘‘ hands of the assignee distributable among the 
‘* creditors of the bankrupts, What are the rights 
‘‘ of parties interested in such distribution?’ (Orig. 
78) . 
It must be born in mind that as the record dis- 
tinctly shows, the Register merely reported his 
opinion (Original, 78) to the Court. 

When this appears on the face of the paper, it is 
unnecessary for us to more than call attention to the 
fact that the Register was absolutely without pow- 
er to decide anything, and could only report his 
opinion upon which the District Judge would make 
such an order as the proofs seemed to justify (Orig- 
inal, 76.) 

In the course of this ‘‘opinion’’ (in which Justice 
Blatchford, then District Judge, took particular 
pains not to concur (Original, 92,106), the Register 
says (Original, 78): ‘‘It appears by the evidence 
‘‘ taken at this second general meeting of the cred- 
“jitors of the bankrupts that John Griffith 
‘‘and George W. Wundram, the bankrupts 
‘‘in this bankruptcy, were the general part- 
“ners of the limited partnership of Griffith 
‘& Wundram, of which William P. Aben- 
‘‘droth, the assignee in bankruptcy, in this bank- 
‘‘ruptcy was the special partner. 

And it is upon this that the defendant predi- 
cates a claim of a prior adjudication. This was 
before the question of Abendroth’s statutory lia- 
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bility had been settled by the New York Court of 
Appeals in Durant 7. Abendroth, ante. 

And in this proceeding, sofar from there being 
a contest over this question, or an issue and decision 
upon it, the moving creditors, McDonald & Co., 
claimed (Original, 76) that Abendroth was a special 
partner, and for that reason, among others, he 
should not be permitted to take a dividend out of 
the firm’s estate (Original, 91), because of the pro- 
hibition of 1 N. Y. R. S. (Edmond’s Ed.), p. 720, 
sec. 23, which is that: ‘‘In case of the insolvency 
‘‘or bankruptcy of the partnership, no special 
‘* partner shall, except for claims con- 
‘‘ tracted pursuant to section seventeen, under 
‘any circumstances be allowed to claim as a creditor 
‘‘until the claims of all the other creditors of the 
‘‘partnership shall be satisfied.”’ 

The question of Abendroth’s liability for the 
debts of the firm was not mooted, and if it had been 
the actual and only question before the register, the 
defendants in error would not have been bound by 
this proceeding,of which no notice was given to either 


of them, nor would their claim herein have been ad- 


judged by a mere opinion of a register. The only 
adjudication made in this particular proceeding, and 
as insisted, defendants in error are not bound by 
that, is the order of Judge Blatchford (Original,93), 
entered October 13, 1875. 

While, as already stated, we do not contend 
that this Court is obliged to follow the State Court 
on the question ot the effect to be given to the Me- 
Donald petition asa prior adjudication, we _ sub- 
mit it as a precedent, and upon this very defence 
interposed in another actipn brought against Abend- 
roth by another creditor toenforce thesame statut- 
ory liability,that Court said: 


‘*The respondent, however, relies, in addition to 


i 


27 


‘* the decree upon subsequent steps in the bank- 
ruptey proceedings. 

‘* Joseph McDonald & Co., creditors of the bank- 
rupts, in August, 1873, presented a petition to 
the register in bankruptcy, setting forth that on 
the 2ist of November, 1872 (two days before the 
filing of the petition in bankruptcy), certain other 
named creditors had agreed to sell their claims to 
‘ Abendroth at twenty-five cents on the dollar,and 
had afterwards proved said debts in bankruptcy, 
‘and that such debts so proved had been assigned 
to Abendroth, and praying that said claims be 
disallowed, and the proofs thereof expunged on 
‘* various grounds, one of which was that Abendroth 
“was a special partner in the bankrupt firm. 
The Statute provides (1 R. 8., 767, Sec. 23) : 
that in case of the insolvency or bankruptcy of 
the partnership, no special partner shall (except 
in ceriain specially excepted cases), under any 
‘* circumstances, be allowed to claim as a creditor 
until the claims of all the other creditors of the 
partnership shall be satisfied. The Register over- 
‘ruled this point, holding that, In respect to these 
assigned claims, Abendroth stood in the shoes of 
his assignors, and was a creditoras their represen- 
tative and not otherwise, which ruling is in accord 
with the decision of this Court in Hayes o. Heyer 
“(35 N. Y., 326 330). No issue was made as to 
Abendroth holding any other relation to the firm 
than that of special partner, for the petition of the 
contesting creditors alleged that he was 
such special partner. But the respondent 
now claims that as McDonald & Co. might have 
claimed that ,he was a general partner, the order 
sustaining the decision of the register is an adjn.- 
‘‘ dication that he was only a special partner, not 
‘‘ liable as a general partner. Even if that effect 
‘‘ could be given to the adjudication it clearly was 
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‘* not binding upon the plaintiff's assignors outside 
‘‘of the bankruptcy proceedings. They were nos 
‘* narties to the application of McDonald & Co. and 
‘‘ had not even notice of it, for the order was made 
‘‘on notice only to the creditors, proofs of whose 
‘* debts were sought to be expunged, and the plain- 
‘* tiff’s assignors were not among these. It was res 
‘* inter alios acta.”’ 

In addition to the above, all that we have argued 
before as to the limitation of judgments to the 
matter actually decided applies equally well. 
The register did not consider the question of Aben- 
droth’s statutory liability. That matter was not 
directly or incidentally before him and was not de- 
cided by the order made by Judge Blatchford on 
the report of the register. 


Point V. 


The plaintiff in error relies on some decisions of 
the State Court and in the District Court of the 
United States, for the Southern District of New 
York, In Bankruptcy. 

They are as follows: 

(a.) Van Dolsen ». Abendroth, 43 N. Y. Super. 

Ct., 470. 
In Fe., Griffith, 18 N. B. R., 510. 


In the case of Van Dolsen v. Abendroth, in the 
New York Superior Court, plaintiff's (de- 
fendants in error in this Court), demurrer 
to the bankruptcy defense was sustained, and 
the defendant appealed to the General Term. 
Of course, being on a demusrer, it proceeded upon 
the assumption of the truth of the allega- 
tion that there had been an _ adjudica- 
tion as to the special partnership 
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which was pleaded just as it appears in the record 
herein (Record p. 10). Taking the allegation as 
proof, which it was obliged to do, the Court held: 


‘* By this adjudication that the defendant Aben- 
‘*droth was held to be a special partner, and hence 
‘‘ in the position which the State Law declares of 
‘‘ not being liable for the debts of the partnership 
‘* beyond the sum contributed by him as capital, 
‘*the adjudication that the firm of Griffith & 
‘*Wundram was a limited partnership, limited 
‘‘ the plaintiffs and other creditors who were the 
‘* parties to the proceedings to a remedy against the 
‘*sum contributed as capital to the firm as far as 
‘* the defendant Abendroth is concerned.”’ 

There were no proofs. befere the Court in 
that case; it never saw the alleged adju- 
dication; had the _ real adjudication been 
shown, no such decision would have been made, 
for it would then have appeared that it did not in 
any way include the adjudication which the plead- 
ing demurred to admitted to have been duly made. 
This decision was made in 1877. In 1884 the Court 
of Appeals of the State of New York, in the case 
of Durant, Jr., vo. Abendroth, 97 N. Y., 132, by an 
unanimous decision as shown ante declared the in- 
sufficiency of this defense and consequently the de- 
cision of Van Dolsen ~. Abendroth is without my 
force as an authority. 

In Re Griffith arose in a proceeding taken in the 
U. S. District Court for the Southern District of 
New York, in bankruptcy, in the bankruptcy pro- 
ceedings of Griffith ». Wundram, and at the in- 
stance of Van Dolsen ». Arnott, defendants in 
error herein. An appeal was taken from Judge 
Choate’s decision to Judge Blatchford sitting in the 
United States Circuit Court on review of bankrupt- 


cy matters. 
In the first place, this proceeding was only a mo- 
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tion made in the bankruptcy proceedings. Van 
Dolsen and Arnott did not prove their claim in 
bankruptcy, and Judge Choate regarded that as an 
answer to their proceedings, because a Bankruptcy 
Court regards creditors who donot prove their 
clainis as ‘“‘mere strangers’? who have not ‘“‘any 
standing’ in the particular bankruptcy case, to 
make an application to the Court. Judge Choate 
said, ‘‘NordoIsee how a mere stranger to the 
‘* proceeding, if these creditors claim to be such, 
‘‘can have any standing in this proceeding itself 
‘*to have such determination set aside.”’ But upon 
the question of the jurisdiction of the Bankruptcy 
Court in the particular case of Griffith & Wundram 
Judge Choate lays down a proposition of law which, 
whether correct or not, does not cover the case. 

He said: ‘‘Assuming that the Court has jurisdic- 
** tion only over all the copartners and _ not over 
‘““some of them less than all, still the Court 
‘* had power and authority; in other 
‘‘ words, had jurisdiction to entertain and deter- 
mine the question what persons in fact did con- 
‘‘ stitute the firm. The fact that Griffith & Wun- 
‘drum alone did constitute the firm was alleged in 
the petition, and was necessarily found and de- 
termined by the Court before it could or did de- 
termine that the adjudication should be made. 
This was the determination by the Court in the 
‘due and proper exercise of its jurisdiction of a 
‘‘ fact. Now although the fact may be called a jur- 
‘* isdicticnal fact, nevertheless the rule of law is 
‘* that the determination by the Court of a fact, 
‘* though a jurisdictional fact, is binding on all the 
‘* parties to a suit, and on all those who had any 
‘opportunity to be hear and to contest that 
*s fuct.”’ 

Bat Judge Choate’s proposition is based upon 
inferences derived from the adjudication of bank- 
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ruptey, and, as we have shown, the authorities are 
unanimous in holding that a prior adjudication is 
not to be upheld by inference or construction, but 
that it must plainly and clearly appear by the rec- 
ord as a matter in controversy and determined. 
Does it appear by the petition referred to by Judge 
Choate, and which defendants put into this case, 
that the Bankruptcy Court adjudicated the question 
whether Abendroth had incurred the liability im- 
posed by a statute of the State of New York ? 

Judge Choate says that the Court necessarily 
passed on the guestion as to who constituted the 
firm. That may beso. It is certainly only a mat- 
ter of inference, for he does not point out where he 
finds it in the petition or adjudication, only the 
Court necessarily did it. But that is not conclu- 
sive of the question involved in this case. 
Judge McAdam, in delivering the opinion in the 
State Court, says: ‘‘This liability imposed as 
‘‘a sort of penalty did not, as_ before 
‘“remarked, alter the fact that as between 
‘* themselves they were just what they contracted 
“ to be, to wit: ‘Griffith & Wundram, were the 
‘‘general partners and Abendroth the special 
‘‘ (Pring p. 59) * ° . . ‘*The record 
‘‘in the bankruptcy court was truthful in point of 
‘‘ fact and that is all that itimplies. The parties 
‘‘ were correctly described, that is to say, in speak- 
‘* ing of them in the proceedings subsequent to the 
‘adjudication, ‘Griffith and Wundram were 
‘‘ealled the general partners’ and Abendroth the 
‘‘ special. There was no impropriety in applying 
‘‘ these terms to the defendants, nor does their use 
‘‘add any legal force to the contention that the 
‘* nlaintiff’s demand here was adjudicated there.” 
(Print p. 60). — 

We next have Judge Choate’s opinion on another 
motion in the same case (unreported), but this time 
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made by John Griffith and George W. Wundram to 
amend the original petition so as to make Abend- 
roth a party thereto. This application was several 
vears later than the adjudication, and Judge Choate 
decided it wasa purely discretionary matter, and 
he refused to exercise his discretion in favor of the 
petitioners, they having always known the facts 
upon which the question of the liability of Abend- 
roth turned. 


(o.) The counsel for the plaintiffs in error con- 
tends that it was determined in the case of Roderi- 
gas v. East River Savings Inst., 63 N. Y., 460, that 
judgments in vem do have a personal effect and 
that ‘‘alive man was denied his estate because 
‘‘an administrator had been appointed thereon, 
“ the Court having judicially and unimpeachably 
‘* determined he was dead.’’ 

Judge Miller, in delivering the opinion of the 
Court in that case, says at p. 170: 

‘* The question to be determined in this case is 
‘‘ whether payment to an administrator duly ap- 
‘* pointed by a Surrogate as the law directs, of a per- 
‘* son supposed to be dead, and who, it subsequent- 
‘* ]v appears, was living at the time when letters 
‘‘ were granted, is valid and conclusive against an 
‘‘administrator actually appointed after the de- 
‘* cease of the intestate.’’ 

The Court decided this question in the affirma- 
tive. 

The case was wholly based upon the construction 
of the Statutes of the State of New York, regulat- 
ing the jurisdiction and proceedings of Surrogate’s 
Courts, and does not establish the principle con- 
tended for by the counsel for the plaintiffs in error, 
and is notin any way an afithority for the posi-’ 
tion taken by him. 

Counsel for the plaintiffs in error also cites in re 
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Wallace, Deady, 433, which we submit, does not at 
all affect the question involved in this case. 

That was a petition by certain of the creditors of 
a voluntary bankrupt for an injunction to restrain 
other creditors from selling the property of the bank- 
rupt on execution. A demurrer was interposed to 
the petition which was overruled. 


Judge Deady, says, at p. 434 of that case: 


‘*The adjudication in this Court by which Wal- 
‘* lace was declared a bankrupt, determined his legal 
‘* status in that respect, and so far is binding upon 
‘“ allthe world. * *. * & * * Fe oe = 
‘* in the nature of a proceeding in rem before a Court 
‘* having jurisdiction of the subject matter and is no- 
‘** tice and evidence to third persons, not actually par- 
‘* ties thereto that Wallace had committed an act of — 
‘bankruptcy for which he had been duly decreed 
“a bankrupt.’’ 

(The italies are our own). 

Chief Judge McAdam, in the course of his opin- 
ion in the case at bar, says: ‘‘ The general partners 
‘fas a firm became bankrupt, and on the petition 
‘of Wundram it was formerly adjudicated bank- 
‘‘rupt on the 30th day of November, 1872 ’° (Orig- 
inal, 109; Print, p. 59). 

That Griffith & Wundram had committed an act 
of bankruptcy for which they had been duly de- 
creed bankrupts is not at all controverted. 

Counsel for the plaintiffs in error also cites : 


Re Oregon Bulletin Co., 14 N. B. R., 394. 

Re Comstock, 33 Sawyer, 128; S. C., 10 N. 
B. R., 451. 

Re Raffauf, 6 Biss., 150. 

Re Archenbrown, 11 B. R., 149. 
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In Re Oregon Bulletin Co., Judge Deady says, at 
p. 396: 

‘‘ A proceeding by a creditor to have a debtor ad- 
‘judged a bankrupt is a case within the ordinary 
‘¢meaning of the term. Itis a contest carried on 
‘before a Court, between parties plaintiff and de- 
‘‘ fendant, according to a form prescribed by law, 
‘‘ for the purpose of obtaining the judgment of the 
‘‘Court upon a matter in controversy between 
‘them. * * * * * ‘This action or case iscom- 
‘¢menced by the filing of the petition, and termi- 
‘nates with the judgment of the Court that the 
‘* debtor is or is not bankrupt.”’ 

(The italics are our own.) 

In Re Comstock the question directly involved 
was, whether anamendment of Section 39 of the 
Bankrupt Act, by the Act of June 22, 1874, making 
it necessary for one-fourth of the creditors in num- 
ber,and one-third in value, to join in the petition 
to have their debts adjudged a bankrupt, in cases 
commenced since December Ist, 1873, would apply 
to cases determined before its passage. The Court 
decided this question in the negative. 

Judge Deady says in the course of his opinion, 
at p. 452: °*' A petition to have a debtor adjudged 
‘‘a bankrupt, is to all intents and purposes an ac- 
‘tion or suit. TZ'he direct and immediate object 
‘‘ of the proceeding is to obtain the judgment of 
‘* the Court that the debtor is a bankrupt.” 

In Re Raffauf the question decided was, that 
the amendment of June 22, 1874, to Section 39 of 
the Bankrupt Act, did not apply to cases in which 
an adjudication had been entered before the passage 


of the act. | } 
The cases of Re Oregon Bulletin Co. and Re 


. Se . e 
Comstock expressly declare in the clearest pos- 


sible terms that the direct and immediate object of 
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the proceedings in bankruptcy is to determine 
whether or not the debtor is a bankrupt. 

Both of these cases are direct authorities in sup- 
port of the position taken by Chief Judge McAdam 
in the State Court in the case at bar that: ‘The 
‘* Bankruptey Court did not and could not have ad- 
** judicated the question whether Abendroth had 
‘* incurred the liability imposed by the statute be- 
‘* fore cited; that question was not before the Bank- 
‘‘ruptey Court, and did not belong there for ad- 
‘* judication.”’ (Orig. 110; print, 59). 

In re Archenbrown, also cited by plaintiffs in 
error, was a case where the bankrupt petitioned, 
under Section 21, to restrain a creditor (one Levey) 
from prosecuting an action in the State Court until 
the question of his discharge then pending in the 
Bankruptcy Court had been determined. On the 
return of an order to show cause it appeared that 
the name of the creditor had been omitted from 
the list of creditors furnished to the Marshal by the 
bankrupt; that he received no notice of the bank- 
ruptcy proceedings; that he had not proved his 
debt, or received any dividend in the bankruptcy 
proceedings. Judge Longyear, in granting the pe 
tition, said, at p. 152: *‘Provision is made, however, 
‘* by Section 29, for defeating the granting of a dis- 
‘‘ charge. and by Section 34 for the annulling of the 
‘“same when once granted, on the grounds 
‘‘here alleged, under certain restrictions and 
‘‘ limitations; and creditors like Mr. Levey, who 
‘shave been omitted from the schedule, must avail 
‘‘ themselves of the provisions of those sections if 
‘¢ they would avoid their debts being barred by the 
‘‘ ranting of a discharge.”’ 

It is, therefore, self-apparent that the detached 
sentence from this case quoted in the brief of coun- 
sel for plaintiffs in error isa mere dicta, and its 
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decision was not necessary to the determination of 
the case. 

The point actually decided in the case was the 
right of the bankrupt to the stay of proceedings 
given by section 21 of the Bankrupt Act. 


Point VI. 


Counsel for the plaintiff in error contends, that 
Sections 5105 and 5106 of the Revised Statutes of 
the United States, constitute a plea in abatement 
of any ‘action subsequently brought in the State 
‘‘ Court against the debtors for the recovery of a 
‘‘ personal judgment upon a chose in action made 
‘* by the partnership.’’ 


$ Sec. 5105 is as follows: ‘*‘ No creditor proving 
‘‘ his debt or claim shall be allowed to maintain any 
‘* suitat law or in equity therefor against the bank- 
‘‘ rupt,but shall be deemed to have waived all right 
‘‘of action against him; and all proceedings al- 
‘‘ready commenced or unsatisfied judgments al- 
‘ready obtained thereon against the bankrupt shall 
‘“be deemed to be discharged and surrendered 
‘* thereby.”’ 

To show that Section 5105 just quoted is wholly 
inapplicable to the case at bar, we again call the 
attention of the Court to the fact that Van Dolsen 
and Arnott, defendants in error, never did prove 
in bankruptcy their debt or claim. 

The certificate of the Register as to debts proved 
forms a part of the record in this case (Original, 96; 
print, 50). In this the Register certifies ‘* that the 
‘* following is a memorandum, showing the names 
‘“of the creditors of said bankrupt who have filed 
‘‘ depositions for proofs of debts against the said 
‘‘ bankrupts’ (Original, 96; print, 50); and then fol- 
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lows a list of some thirty creditors. The names of 
Van Dolsen & Arnott, or either of them, does not 
appear on this list (Print, 51), and the section in 
question can have no application to them. 

Section 5106 also relied on by the plaintiff in error 
is as follows: 


‘* No creditor whose debt is provable shall be ai- 
‘‘lowed to prosecute any suit at law or in equity 
‘* therefor against the bankrupt, until the question 
‘‘ of the debtor’s discharge shall have been deter- 
‘‘mined, and any such suit or proceeding shall, 
‘‘upon theapplication of the bankrupt, be stayed 
‘* to await the determination of the Court in bank- 
‘*ruptey on the question of the discharge, provided 
‘* there is no unreasonable delay on the part of the 
‘‘ bankrupt in endeavoring to obtain his discharge 
‘‘and provided also, that if the amount due the 
‘‘ creditor is in dispute, the suit, by leave of the 
‘*court in bankruptcy, may proceed to judgment 
‘‘ for the purpose of ascertaining the amount due, 
‘‘which amount may be proved in bankruptcy, 
‘* but execution shall be stayed.’’ 


The transcript of record in the case at bar does 
not show that any application was ever made to the 
City Court of New York, or to the District Court 
of the United States in Bankruptcy by the bank- 
rupt or his assignee, to stay the proceedings ‘‘ to 
‘¢await the determination of the Court in bank- 
‘‘ruptecy on the question of the discharge.” 

In the case of Hill v. Harding, 107 U. S., 631, 
Section 5106 of the Revised Statutes was under 
consideration. Mr. Justice Gray, after quoting the 
section in question, says: 

‘* Upon the application of the bankrupt to the 
‘‘Court, state or national, in which the suit is pend- 
‘‘ing, it is the duty of that Court to stay the pro- 
‘‘ ceedings, ‘ to await the determination of the Court 
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‘in bankruptey on the question of the discharge,’ 
‘unless there is unreasonable delay on the part of 
‘“the bankrupt in endeavoring to obtain his dis- 
‘¢ charge or unless the amount of the debt being in 
‘* dispute, the United States Court sitting in bank- 
‘ruptey gives leave to proceed to Judgment for the 
‘purpose of ascertaining that amount. Jf neither 
‘the bankrupt nor his assignee in bankruptcy 
‘applies for a slay of proceedings, the Court may 


** 
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Of COUT Se Procee (/ lo judgment. 
‘“ Doe r. Childress. 21 Wall.. 642. 
‘‘ Eyster v. Gaff, 91 U. S., 521. 
‘+ Norton vw. Switzer. 98 U. S., 8585.’’ 
(The italies are our own. ) 
This seems to be cl complete answer to the CONn- 
tention of the counsel forthe plaintiff in error. | 


Point VII. 


It is respectfully submitted that the judgment, as 
to which the writ of error was allowed. should be 
afhrmed with costs to the defendants in error. 


Cubicle Vrrervt So 


Of Counsel for Defendants in Error. 
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Supreme Court of the Anited States. 
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WILLIAM P. ABENDROTH, Ptarntirr 1x Error, 
vs. 


ABRAHAM VAN DOLSEN eéé al., DeFENDANTs IN ERROR. 


REPLY TO DEFENDANTS’ BRIEF. 


I, 


If it were true that no Federal question were involved in 
this appeal, then the Court should dismiss. The demand 
that this Court should affirm admits its jurisdiction. 

The ground upon which the judgment was rendered 
against Mr. Abendroth is incorrectly stated in the opposing 
brief, as the pleadings willshow. ‘The defendants were sued 
as copartners, without any suggestion that a special partner- 
ship had been created or attempted to be created. The 
answer set up special matters of bankruptcy, both in bar and 
abatement. The judgment was rendered in plaintiff’s favor; 
so the determination was that defendants were partners. 

Consequently the court did hold, in rendering judgment 
for plaintiff, that Mr.,Abendroth was, in fact and in law, a 
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general partner, or else the rule that judgment is procured 
secundum allezata et probata has been abrogated. 

The counsel for defendants in error quotes liberally from 
the opinions of the courts to show the status of the plaintiff 
in error, but the opinions cannot overrule or override the 
the judgment. 

And, in arriving at that conclusion, the court was com- 
pelled to pass upon the effect of the plea of bankruptcy, and 
in so doing denied to the law of Congress the effect intended 
in its enactment. 


Il. 


It is not here contended that this Court will interfere with 
the construction which the State courts have given to the 
State law. 


IIT. 


The proceedings in the bankruptcy court show that the 
State court did not recognize the jurisdiction of that court, 
and did not give either full force or effect to its adjudica- 
tion. 

Those proceedings demonstrate that in the judgment of 
the bankruptey court adjudicating that the firm of which 
John Griffith and George W. Wundram were partners was 
bankrupt, the direct, substantive, and fundamental fact was 
the membership of the firm, and it came neither collaterally 
in question nor was it matter incidentally cognizable, nor 
was it matter inferred by argument from the judgment. 
Judge Choate’s opinion is a clear, concise, and conclusive 
statement of the law upon the subject, and it was approved 
and affirmed by Mr. Justice Blatchford. 

Under the Constitution of the United States the Federal 
courts have exclusive jurisdiction of bankruptcy cases when- 
ever a national bankrupt law is in force, and, therefore, un- 
der the law as laid down in tht Duchess of Kingston’s 
case its adjudication is conclusive. 


A judgment rendered on default in favor of a physician 
against a patient is conclusive evidence that the plaintiff 
was not guilty of malpractice. 

The granting of letters of administration involves an ad- 
judication that the person upon whose estate such letters 
are granted is dead. 

So an adjudication that a firm whose partners are named 
is bankrupt is an express adjudication that the firm was 
composed of the persons named. A suit, therefore, upon a 
debt provable in bankruptcy can no more be maintained 
against a firm composed of three members, when the bank- 
ruptcy court has adjudged that such firm was composed of 
two members, than could a new and independent proceed- 
ing be instituted in bankruptcy against the three as com- 
posing such firm. 

We appeal to the law as laid down in the Sac County 
case. It is conclusive against the defendants in error, and 
the language quoted in their counsel’s brief, at the top of 
page 17, fits this case like a glove. 

The defendants in error by moving in the bankruptcy court 
admitted that it was in the power of that court to give them 
relief. It was possible, as Mr. Justice Field suggests, for 
them to have offered admissible testimony to defeat the ad- 
judication, or to open it and have it annulled, or to have had 
the third party brought in, if they could have proven that 
the firm had three members who should have been adjudi- 
cated bankrupts instead of the two who were so adjudged, 
if they had made the proper effort at the proper time. 

The Davis case makes the distinction still clearer. Here 
the State court’s action was not another action upon a differ- 
ent demand. It was upon the very demand set forth in the 
schedules of Griffith and Wundram in bankruptcy, held by 
these parties. They were creditors for the demand in this 
action. 

In the first action in the Davis case the agreement was 
not pleaded or proved. “ That judgment,” says Mr. Justice 
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Field, “was conclusive as to every matter which might have 
been brought forward and determined by it.” Suppose that 
the creditors had had Mr. Abendroth brought into the bank- 
ruptcy court, could he have successfully defended against 
this action upon the ground that he was not a partner? 

The opposing counsel asks, “ When and where and _ be- 
tween whom in the bankruptcy proceeding was the pre- 
tended adjudication made?” as if it were a complete refu- 
tation of Judge Choate’s and Mr. Justice Blatchford’s 
determination. Weask, When, where, and between whom 
was any adjudication made, according to his theory that this 
is a judgment in rem, binding only the property? But we 
can answer his question: It was made in the court, and at 
the time the adjudication was made, and it was between the 
bankrupts and all their creditors, who have suffered that ad- 
judication to stand to this day in full force and effect. 

That no proof was taken and the question was not liti- 
gated does not impair a judgment suffered on default, and 
it reflects only upon those who might have given proof and 
have litigated the question. 

The Court would search in vain in the first Davis case tor 
the matters alleged to defeat the second, as it will search in 
vain in the bankruptcy court for the matters now élaimed 
to defeat its decree; and yet the Davis judgment was con- 
clusive as to ali involved therein and so is this. 

So the two cases cited in this Court condemn the’ con- 
tention of the defendants in error. 

The counsel makes a lengthy citation from the opinion in 
Durant, Jr., vs. Abendroth, and, we repeat, if that is good 
law, if it is true that the bankruptcy adjudication is exclu- 
sively in rem and wholly ex parte except as to Griffith, then 
a discharge is not obtained by due process of law and must 
be unconstitutional as a defense against creditors. Indeed, 
the whole argument overlooks the fact that the jurisdiction 
of the bankruptcy court is special and peculiar and is lim: 
ited to bankrupts. If it be duly shown that the firm, by 
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reason of the wealth of one of its members, is not bankrupt, 
the Court must dismiss the proceedings; it has no juris- 
diction. 

If the City court held, as asserted, that the evidence did 
not snow a prior adjudication, then it denied full force and 
effect to the decree of the Bankruptcy court, for both Judge 
Choate and Mr. Justice Blatchford held that it did, and they 
certainly were more competent to pass upon such a question 
than the City court. 

When the City court said “ No one pretended or alleged 
that he (Abendroth) was bankrupt, or that the firm, if Aben- 
droth had been included as general partner, would have been 
bankrupt ” it furnished the best evidence that the Bank- 
ruptecy court must have adjudged that he was not a partner. 
He cannot be sued solely, and if sued jointly with them he 
has the same defense they have. 

The suggestion that “bankruptcy proceedings were not 
designed to settle disputed claims which one creditor of a 
bankrupt firm may have against another creditor of the 
same firm,” however formidabie in sound, is wholly irrel- 
evant, unless it means to admit that this is a contention 
between two creditors, and if so, is fatal to the decision. Ifa 
creditor, Mr. Abendroth is not a partner; and it certainly 
is not true that “the jurisdiction of the bankruptcy court is 
limited to the determination of the claims which creditors 
present against the bankrupt estate.” 

Suppose that defendants in error have done nothing to 
waive their statutory right against Mr. Abendroth—that is, 
as against him individually—if they cannot sue his alleged 
copartners they cannot sue him; and if they are correctly 
described as the City court say they are—Griffith and Wun- 
dram, general partners,and Abendroth the special—they can- 
not be sued. 

The authorities for this position will be found in original 
brief. 


‘ 


IV. 


The McDonald petition and decision were binding upon 
all the creditors of Griffith & Wundram. Van Dolsen & 
Arnott were constructively parties thereto. This can be 
tested by this very case. 

Van Dolsen & Arnott petitioned to have the bankruptcy 
proceedings dismissed. No other creditor petitioned or was 
heard. 

Could each creditor in turn have presented a similar pe- 
tition ? Would the court have been bound to hear each 
one and pass upon it separately, as if it had been the only 
one? And if nineteen times the petition were denied and 
the twentieth time it was granted, what would have been 
the position of the nineteen creditors ? 

Or in the application subsequently made, where one cred- 
itor petitioned to have the matter opened and Mr. Aben- 
droth made a party, which was denied, was that binding 
only upon the petitioner? Or if some creditor had imme- 
diately upon receiving notice of the proceeding taken proper 
action to establish Mr. Abendroth’s alleged liability, and the 
court upon such contest had adjudicated that Mr. Aben- 
droth was not a partner and was not liable for the debts of 
Griffith & Wundram, could every other creditor have made 
a similar contest or have brought an action in disregard of 
such adjudication ? 

And would such adjudication have any greater force and 
effect than the adjudication made? 

On the contrary, judgments on default have the same 
force and effect in collateral proceedings that judgments 
rendered upon evidence after issue have. 

The cases of removal of causes and applications for issues 
in equity cases for trial by jury b$ one defendant illustrate 
this principle. 

We regret that we have not authorities to present on this 
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question, but authorities would avail little on such a plain 
proposition of law. 

When, therefore, the register found as a matter of fact, by 
the evidence taken before him, that Mr. Abendroth was a 
special partner, the order of Mr. Justice Blatchford was an 
affirmance of this finding. 

This has virtually just been determined by Judges Butler 
and McKennon in Michaelis vs. Roessler, where, in proceed- 
ings to punish for a contempt, the court held that a finding 
was fatal to a report, and refused to confirm it. 

In the opinion quoted at the foot of page 27 of defendant 
in error’s brief itis said: “ Even if that effect could be given 
to the (McDonald) adjudication it clearly was not binding 
upon the piaintiff’s assignors outside of the bankruptcy pro- 
ceedings.” Where can an authority be found that an adju- 
dication can be binding upon a party inside of a proceeding 
and not outside of it? If binding in the proceeding it is 
binding everywhere and upon every person bound thereby. 
You cannot play fast and loose with adjudications in that 
manner. It is inconceivable that a great and learned judge 
should have fallen into such an error. 

It cannot be said that the matter was not before the regis- 
ter, for we have none of the evidence; but this is clear, that 
some party proved it as a fact, and the judge approved his 
decision, 


V. 


The decisions of the courts referred to on this point which 
the opposing counsel criticises are sound law. 

That Judge Choate did not consider Van Dolsen and Ar- 
nott strangers is evident from the fact that he did not dis- 
miss but denied their petition. Their counsel claimed they 
were strangers, and the remark quoted on page 30 corrobo- | 
rates this. If they were strangers he says they would have 
no standing, and denying their motion was an admission 
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they were not strangers. He heard their application and 
decided it upon the merits. 

Where Judge Choate makes a decision the counsel insists 
that it is based upon inferences, and criticises it by an incor- 
rect summary of the law—incorrect because the authorities 
are unanimous that a prior decision is to be upheld by every 
intendment, and cannot be overthrown by inference or con- 
struction. 

If, as Judge Choate says, the court necessarily passed on 
the question as to who constituted the firm, and as the coun- 
sel virtually concedes it, it is quite unnecessary to point out 
where he finds it. 

And this is conclusive of the question here involved, Judge 
McAdam, of the City court, to the contrary notwithstanding. 

The counsel cannot blow hot and cold on this question of 
partnership. Either he must stand on his pleading and 
judgment or admit that Mr. Abendroth is a special partner. 
He cannot insist that Judge Choate is right and Judge Mc- 
Adam right in the judgment pronounced. 

It is unnecessary to follow the brief further in review of 
the cases cited by us. ‘They are submitted for the approval 
of this court as sound expositions of the law. 

The only observation we desire to make is that the coun- 
sel very discreetly nmaaintains perfect silence as to the case of 
Robertson vs. Smith, and the text-writers on the question 
therein involved, that if this is a judgment against two joint 
debtors, an action against three, including those two, on the 
same subject-matter cannot be maintained, and therefore the 
plea of plaintiff in error is a good plea in bar of this action. 


VI. 


The sections quoted were intended to state the scheme of 
the bankrupt law, not for the purpose of asserting that de- 
fendants in error were embraced ih section 5105. 

The case cited, of Hill vs. Harding, does not involve the 
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question here discussed, except incidentally. The relief 
that the adjudged bankrupts have is unquestionably cor- 
rectly stated, and that involves the conclusion, that under 
any circumstances the plea here interposed is good in abate- 


ment of the action. 
VII. ' 
[t follows from all these considerations that the judgment 


pronounced by the City court is erroneous. 


Wma. H. ARNovux, 
Of Counsel for Plaintiff in Error. 
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WALLACE DOUGLASS VS. CHARLES W. LEwis ET AL. 1 
1 UnItrep STATES OF AMERICA, 88: 
b I 


The President of the United States to the honorable the supreme 
court of the Territory of New Mexico, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment in the said supreme court of the Territory of New Mex- 
ico, before you, in a suit between Wallace Douglass, appellee, and 
Charles W. Lewis and Jessie A. Lewis, appellants, a manifest error 
has intervened, to the great damage of the said Wallace Douglass, 
as by his complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 

spected, the said Supreme Court may cause further to be done 
2 therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the tenth day of February, in the year of our 
Lord one thousand eight hundred and eighty-six. 


[Seal Supreme Court, Territory of New Mexico. ] 


C. M. PHILLIPS, 
Clerk Supreme Court, Territory of New Mexico. 


3 _ Unitep States or America, Territory of New Mexico: 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, hereby make return to the within writ by annexing 
thereto an authenticated transcript of the record and proceedings in 
said cause, together with a copy of the opinion of the judges of said 
supreme court. 

Witness my hand and the seal of said court this 17th day of Feb- 
ruary, 1886. 


[Seal Supreme Court, Territory of New Mexico. ] 


C. M. PHILLIPS, Clerk. 
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t Supreme Court of the Territory of New Mexico. 
WALLACE Dovuatass, Plaintiff in Error, — 
vs. 


CHARLES W. Lewis and Jesstg A. Lewis, Defendants in Error. 


Be it remembered that heretofore, to wit, on the twenty-second 
day of December, A. D. 1884, there was filed in the office of the 
1—226 
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clerk of the supreme court of the Territory of New Mexico the fol- 
lowing transcript of record of the district court of the second judicial 
district of said Territory within and for the county of Bernalillo in 
the above-entitled cause, which said transcript was and is in the 
words and figures following, to wit: 


5 Transcript. 


In the Supreme Court of the Territory of New Mexico. January 
Term, 1885. : 


WaLiLaAce Douatass, Plaintiff and Appellee, 
Us. No. —. 
CHARLES W. Lewis e¢ al., Defendants and Appellants. 
Covenant. 


Appeal from Bernalillo district court, second judicial district. 


Stone & Stone and Fiske & Warren, attorneys for plaintiff and 
appellee ; Stearns & Douglas and S. M. Barnes, attorneys for defend- 


ants and appellants. 


TERRITORY OF New MEXIco, ee 
Second Judicial District, County of Ber nalillo, { * 


6 WaLLAcE Douatass, Plaintiff and Appellee, ) 
VS. No. —. 
CHARLES W. Lewis et al., Defendants and dippelienta. § 


Be it remembered that heretofore, to wit, on the 11th day of Sep- 
tember, A. D. 1883, there was filed in the office of the clerk of the 
district court of the Territory of New Mexico for the second judicial 
district and county of Bernalillo a declaration in the words and fig- 


ures following, to wit: 


( Declaration.) 


TreRRITORY OF NEW MeExIco, | 
County of Bernalillo, f 


“ Ss My 


In the District Court for the Second Judicial District of the Territory 
of New Mexico, Sitting in and for the County of Bernalillo for 
the Trial of Causes Arising under the Laws of the Territory, at 
the October Term, A. D. 1883. 


To the Hon. Joseph Bell, justice of the supreme court of the Terri- 
tory of New Mexicoand judge of the second judicial district court 
thereof: 

Your petitioner, Wallace Douglass, a resident of the county of 

Bernalillo and Territory of New Mexico, complains of Charles W. 
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Lewis and Jessie A. Lewis, wife of the said Charles W. Lewis, 
7-10 residents of the county of Bernalillo and Territory of New 
Mexico, in a plea of breach of covenant— 

For that whereas heretofore, to wit, on the 13th day of May, A. D. 
1882, at, to wit, the county of Bernalillo aforesaid, by their deed 
bearing date of that day and now to the court here shown, for the 
consideration therein mentioned, did convey and warrant to the 
plaintiff, his heirs and assigns, in fee simple, certain real estate 
situate in the county aforesaid, to wit, a certain tract or parcel of 
land lying and being in Las Lagunitas and described as follows, to 
wit: On the north by lands of James Murphy; on the south by 
lands of Charles W. Lewis; on the east by the base of the sand 
hills, and on the west by the Rio Grande, being four thousand seven 
hundred and eleven (4,711) feet from east to west and one thousand 
four hundred and ninety (1,490) feet from north to south, and con- 
taining one bundred and sixty acres (160), together with all and 
singular the tenements, hereditaments, and appurtenances thereunto 
belonging or in anywise appertaining, and the reversion and re- 
versions, remainder and remainders, rents, issues, and profits thereof. 

And the defendants did by their said deed, for themselves, their 
heirs, and personal representatives, covenant with the plaintiff, his 
heirs, and assigns, amongst other things, that at the time of the mak- 
ing, ensealing, and delivery of said deed and “at the time of the exe- 
cution of said conveyance ” they, the said defendants, were lawfully 
seized of an indefeasible estate and in possession of a title in fee sim- 
ple in and to the said property, and then had good right and full 
power to convey the same. Nevertheless plaintiff avers that the 
said tract of land in said deed described and by said defendants bar- 

gained and sold to said plaintiff was not the property of said 
11 defendants, and at the time of the making and delivery of 

said deed they, the said defendants, were not lawfully seized 
of an indefeasible estate in fee simple in and to said real esthte, nor 
had they then good right and full power to convey the same, but, 
on the contrary thereof, the Government of the United States had at 
the time of the making and delivery of said deed and still has law- 
ful right and title to said real estate. 

And plaintiff avers that in consideration of the convevance and 
sale of said lands in said deed described and set forth he paid to said 
defendants the sum of five thousand three hundred and thirty-three 
dollars and thirty-three cents ($5,333.33) ; that he, said plaintiff, has 
further expended and laid out large sums of money in building 
houses upon and improving said land, to wit, four thousand dollars 
($4,000). 

And so the plaintiff says that they, said defendants, have not kept 
the said covenants according to the true intent and meaning of said 
deed and according to the statute in such case made and provided, 
but have broken the same, to the damage of plaintiff in the sum of 
ten thousand dollars ($10,000). 

Wherefore he brings his suit and asks judgment of this honorable 
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court for the said sum of ten thousand dollars ($10,000), together 
with interest and costs of suit. 
STONE & STONE, 
Att’ys for Plaintiff. 


And thereupon there was duly issued by said clerk a summons in 
the words and figures following, to wit: 


(Summons. ) 


The Territory of New Mexico to the sheriff of Bernalillo county, 

Greeting: 

12 You are hereby commanded to summon Charles W. Lewis 

and Jessie A. Lewis, his wife, to be and appear before the dis- 
trict court for the second judicial district of the Territory of New 
Mexico on the first day of the next October, 1883, term thereof, to 
be begun and held within and for the county of Bernalillo, at the 
court-house of said county, on the first Monday of October, A. D. 
1888, then and there to answer unto Wallace Douglass in the plea 
of covenant, damages ten thousand dollars, with interests and costs 
of suit, and have you then and there this writ. 

Witness the Honorable Joseph Bell, associate justice of the su- 
preme court of the Territory of New Mexico and judge of the second 
judicial district thereof, and the seal of said district court this 11th 
day of Sept., A. D. 1883. 

[Seal 2d Dist. Court. ] 
EDMUND H. SMITH, Clerk. 


(Endorsed.) 


a 
This is an action of covenant to recover damages for breaches of 
warranties in a certain deed of real estate situated in Las Lagunitas, 
made by defendants to plaintiff on 13 May, 1882; amount of dam- 
ages claimed ($10,000), with interests and costs. 


EDMUND H. SMITH, Clerk. 


Which was thereafter returned to and filed in the office of the said 
clerk on the 27th day of September, A. D. 1883, with the return of 
service thereon in the words and figures following, to wit: 


( Return.) ° 


TERRITORY OF NEw Mexico, | 


County of Bernalillo, j 


8$ - 


13 I hereby certify that on this the 17th day of Sept., A. D. 
1883, in this my county, I served the within summons on the 
within-named defendants, Chas. W. Lewis and Jessie A. Lewis, his 
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wife, by leaving with each of said defendants a true copy of said 
summons with a certified copy of declaration filed in said cause. 
PERFECTO ARMUJO, Sheriff, 
By E. 8S. HOWE, Deputy. 


And thereafter was filed, on the lst day of October, 1883, in the 
office of the said clerk by said defendants, a demurrer in the words 
and figures following, to wit: 


(Demurrer.) 


In the District Court of the Second Judicial District of the Territory 
of New Mexico within and for the County of Bernalillo. October 
Term, A. D. 1883. 


y ¥ ’ 7 os ’ ? Pel Pal y ? 
4 | , + ; 8, 4 i ae "eg 7 a 
WaLLaceE Dovatass, PI’t’ff, vs. CHartes W. Lewis e¢ al., Def’ts 
Demurrer to declaration. 


And the defendants, by Stearns & Douglas, their attorneys, come 
and defend the wrong and injury when, etc., and crave oyer of the 
said supposed deed and covenants in the said declaration mentioned, 
and they are read to them. 

They also crave oyer of the cundition of the said supposed deed 
and covenant, and they are read to them in these words, see Exhibit 
“A” hereto attached, which being read and heard the defendants 
say that the said declaration and the matters therein contained in 
manner and form as the same are above pleaded and set forth are 
not sufficient in law, and this they are ready to verify, &c. 

STEARNS & DOUGLAS, 
Of Albuquerque, N. M., Att’ys for Def’ts. 


14 And there was also filed, on the said Ist day of October, 
1883, in the office of the said clerk by said defendants, pleas 
in the words and figures following, to wit: 


( Pleas.) 


TERRITORY OF New Mexico, | 88 
County of Bernalillo, | bee 


In the District Court of the Second Judicial District, Sitting in and 
for the County of Bernalillo, Territory of New Mexico, for the 
Trial of Causes Arising under the Laws of the Territory, at the 
October Term, A. D. 1883. 


Watiace DouGLass 
v8. No. 975. 
CHARLES W. Lewis et al. 


Pleas. 


And now come the said defendants, by Stearns & Douglas, their 
attorneys, and defend the wrong and injury when, &c., and say that 


6 WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 


the said supposed deed in the said declaration mentioned is not their 

deed, and of this they put themselves upon the country, etc. 

And, for a further plea in this behalf, the defendants say that the 
plaintiff ought not to have his aforesaid action against them, the 
defendants, because they say that it is not true, as plaintiff hath 
alleged in his declaration, that these defendants in the said supposed 
deed covenanted with him, the said plaintiff, that they, at the time 
of the making and ensealing of the said supposed deed and the de- 
livery of the same that they, the said defendants, were lawfully 
seized of an indefeasible estate and in possession of a title in fee 
simple in and tothe said real property, and that they then bad 
good right and full power to convey the same, and they do here 
especially deny the same. 

And, further, defendants say that it is not true, as plaintiff 

15 bath in his declaration averred, and they here especially 

deny the same, wherein he, the plaintiff, avers that the said 
tract of land in the said supposed deed described, as by these said 
defendants bargained and sold unto said plaintiff, was not the prop- 
erty of these defendants, and that at the time of making and 
delivery of said supposed deed they, the said defendants, were not 
lawfully seized of an estate in fee simple in and to said real estate, 
and that they then had good right and full power to convey the 
same, and therefore these defendants here especially deny the same. 

Defendants further say it is not true, as plaintiff hath in his said 
declaration averred, that at the time of the said supposed deed nor 
at any time since nor at the present time that the Government of the 
United States has or had any lawful right or title in or to said real 
estate, and they especially here deny the same. 

Defendants further depy that which plaintiff hath in his declara- 
tion averred wherein he says that he, plaintiff, hath expended and 
laid out large sums of money in building houses upon and in 
improving said lands, to wit, four thousand dollars, or any amount. 

Defendants say that it is not true, as alleged and stated by plaintiff 
in his declaration, that they, “ these defendants,” have not kept the 
said covenant and each and every covenant in the said deed con- 
tained according to the true intent and meaning of the said deed 
and according to the statute in such cases made and provided nor 
that they have broken the same to the damage of plaintiff in the 
sum of ten thousand dollars ($10,000) nor in any sum, and they 
especially deny the same. 

And of this the defendants put themselves upon the country, and 
oo that they may be discharged hence, and that they may 
ye awarded judgment against plaintiff for costs of such and 
damages in this behalf most unjustly expended. 

STEARNS & DOUGLAS, 
Att’ys for Def’ts, Albuquerque, N. M. 
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And thereafter was filed, on the 19th day of October, A. D. 1883, 
in the office of the said clerk by the said defendants, an amended 
special demurrer in the words and figures following, to wit: 
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(Amended Special Demurrer.) 


In the District Court of the Second Judicial District of the Territory 
of New Mexico, Sitting within and for the County of Bernalillo. 
October Term, A. D. 1883. 


WaLLacE Dovatass, PI’ ff, 
v8. | No 975. 
CHARLES W. Lewis é al., Def ’ts. 


Amended special demurrer to declaration. 


And the defendants, by Stearns & Douglas, their attorneys, come 
and defend the wrong and injury when, &c., and crave oyer of the 
said supposed deed and covenants in the said declaration mentioned, 
and they are read to them. 

They also crave oyer of the conditions of the said supposed deeds 
and covenants, and they are read to them, which being read and 
heard the defendants say that the said declaration and the matters 
therein contained in manner and form as the same are above pleaded 
and set forth are not sufficient in law for the plaintiff to maintain 
his aforesaid action, and that they, the defendants, are not bound by 
law to further answer the same. 

And the defendants show to the court here the following causes 

of demurrer to the said declaration—that is to say, that the 
17 said deed upon oyer contains no such covenant as the one 

alleged in the said declaration of the plaintiff—that is to say, 
that the said deed having some express covenants therein contained, 
and among which is not the covenant declared upon in the said 
plaintiff’s declaration, to wit, no covenant of seisin, or “ that the 
said covenantors were at the time of making the said deed seized 
of an indefeasible title in fee simple” to the lands conveyed, and, 
inasmuch as the parties have fully expressed their intention and 
agreements at the time of making thesaid deed by the express cove- 
nants therein contained, there can be none added by construction 
or otherwise ; and, further, defendants say the said declaration al- 
leges no eviction, and therefore he, the said plaintiff, ought not to 
have and maintain his said action, and they, the said defendants, 
are not bound by law to answer the same, and this he is ready to 
verify ; wherefore, for want of a sufficient declaration in this behalf, 
the defendants pray judgment, and that the plaintiff may be barred 
from maintaining his aforesaid action, and also that the said decla- 
ration is in other réspects uncertain, informal, and insufficient, etc. 

STEARNS & DOUGLAS, 
Of Albuquerque, New Mexico, Att’ys for Def’ts. 


At a regular term of the district court of the second judicial dis- 
trict of the Territory of New Mexico, begun and held in and for 
the county of Bernalillo, at the court-house in said county, on the 
lst day of October, A. D. 1883, the following proceedings, among 


8 


WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 


others, were had on the thirtieth day of said term, it being the 3d 
day of November, A. D. 1883. 

Present, the Honorable Joseph Bell, associate justice of the 
18 supreme court of the Territory of New Mexico and judge of 
the second judicial district court thereof. 


(Judgment Overruling Demurrer.) 


WALLACE DOUGLASS 
vs. No. 975. 
CHARLES W. Lewis e al. 


Covenant. 


The issue of law raised by the demurrer to the declaration herein 
having come on duly to be tried by the court, it is now, after argu- 
ment and due advisement had, ordered and adjudged that said de- 
murrer be, and it is hereby, overruled, with leave, however, to the 
defendants to plead over. 


And thereafter was filed, on the 8th day of January, 1884, in the 
oftice of the said clerk, an opinion of the district judge in the words 
and figures following, to wit: 


(Opinion of the Court.) 


TERRITORY OF New Mexico, 
County of Bernalillo, Second Judicial District : | 


WALLACE DouGLass vs. CHARLES W. LEwis e¢ al. | 


Covenant. 


BELL, J.: | 


This is an action brought for alleged breach of covenant by thede-  . 
fendants. | 
From the declaration it appears that on the 13th day of May, 1882, q 


by their deed bearing date on that day, the defendants conveyed 
to the plaintiff and his heirs certain land situated in the county of 

Bernalillo. 
The deed is referred to fully in the declaration, and a copy of it is 
filed with the clerk of the court. An examination of the deed shows 
that it is a bargain and sale deed, and that it also contains a 


19 covenant of warrantv in the usual form by which the grantors 
covenant for,themselves and their heirs “ the before-described 
and hereby granted and released premises and every part and par- | 


cel thereof, with the appurtenances, unto the said party of the sec- 
ond part, his heirs and assigns, against the said parties of the first part 
and their heirs and assigns, and against all and every person and per- 
sons whomsoever lawfully claiming or to claim the same or any 
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part thereof shall and will warrant and forever deferred.” By the 
statute of the Territory the words “ bargained and sold” are made 
to create a covenant “that the conveyer at the time of the execu- 
tion of the said conveyance is in possession of a title in fee simple 
to the property so conveyed.” , 

Prince’s Laws, 234, sec. 3. 


This, in effect, creates a covenant of seisin, and it is for a breach 
of this covenant that the plaintiff has brought this action. A de- 
murrer is interposed to the declaration, and the grounds assigned 
are “that the deed in question contains no such covenant of seisin 
as the one alleged in the declaration, but that, having some express 
covenants therein, the parties have fully expressed their intention 
and agreement at the time of the making of said deed by these ex- 
press covenants and that no eviction is charged in the declaration.” 
As I have already decided in the case of Armijo vs. The New Mexico 
Town Co., it is not necessary in an action for breach of covenant of 
seisin to aver eviction or even assertion of paramount ora better 
title, but that such a covenant is broken as soon as it is made. 

The only question left for the court to pass upon is whether, in a 
deed which contains, as this one does, an express covenant of war- 
ranty, any other covenant such as the implied covenant of seisin 
created under the statute can be considered as binding upon the 

grantor. 
20 It is perfectly well settled that there can be both express 
and implied covenants in a deed and both be good. 3 Wash- 
burn, 4th Ed., 485. 

An express covenant supersedes and controls an implied one 
when it relates to the same subject-matter of covenant, but the cov- 
enants of seisin and warranty are wholly different and independent 
of each other. The grantor might be very willing to warranty 
against an outstanding title of which he has knowledge, but the 
assertion of which he has no fear will ever be made, and he might 
also be willing to covenant for quiet enjoyment because of his belief 
that the possession of his grantee will never be disturbed. 

The covenant of seisin, however, is in presenti, and is a covenant 
of a totally different character. It is that the grantor at the time 
of the execution of the conveyance is in possession of a title. 

In the case of Alexander vs. Schreiber, 10 Mo., 460-66, the court 
says: “ While it is settled that a special covenant will restrict a 
general one, where the two are absolutely irreconcilable, yet the 
courts have inclined very much to let both stand. Where the par- 
ticular covenants and the general covenant are entirely independ- 
ent of each other und of a different character they will all stand.” 

So in Iowa, where the grantor’s deed contained the words “ grant, 
bargain, and sell,” and a covenant was added to release and defend 
the premises against all persons claiming under him, it was held 
that the former words amounted to an express covenant and that 
the latter covenant did not restrict their effect. Brown vs. Tomlin- 
son, 2 Green, 525. 

So also in Illinois, where the words in the deed were “ grant, bar- 
2—226 
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gain, and sell,” which were held to constitute an express cov- 
21 enant, and these were followed by an express covenant “ that 

the heirs, executors, administrators, and assigns should de- 
fend the title against all persons.” It was not held to limit the 
general express covenant which preceded it. Vide 3 Washburn, 
485-’87. 

In the case at bar I am of opinion that the express covenant 
of warranty is independent of the covenant of seisin implied by the 
statute, and that an action may be maintained upon the latter, and 
can only be met by plea and proof of good title in the grantor at 
the time of the execution of the deed. 

The demurrer is overruled with leave to the defendants to piead 
within thirty days of the time of the filing of this opinion. 


And thereafter and on the 16th day of May, 1884, there was filed 
in the office of the said clerk by the said defendants pleas of seisin 
and covenants, &c., in the words and figures following, to wit: 


(Pleas of Seisin and Covenant.) 
TERRITORY OF New MExIco: 


In the District Court of the County of Bernalillo, at the May 
Term, 1884. 


WALLACE Doua_tass, Plaintiff, 
vs. 
CHar.es W. Lewis and his Wife, Jesstre A. Lewis, Defendants. 


Covenant. 


And the said defendants, Charles W. Lewis and his wife, Jessie 
A. Lewis, by their attorneys, Stearns & Douglas and 8S. M. Barnes, 
come and defend the wrong and injury when, &c., and, by leave of 
the court first had and obtained and for further plea, say that the 
said plaintiff ought not to have or maintain his aforesaid action 
thereof against the said defendants, because they say that the said 
defendant, Charles W. Lewis, husband of the said defendant, Jessie 

A. Lewis, at the time of the making and delivery of the said 
22 deed in the said declaration mentioned, was seized and pos- 

sessed of the said real estate and premises in the said decla- 
ration mentioned, and then had good right and full power and au- 
thority to convey the said real estate and premises according to the 
form and effect of the said deed and of the said covenant of the said 
defendants by them in that behalf made as aforesaid, at, to wit, the 
county of Bernalillo aforesaid, and of this the said defendants put 
themselves upon the country, &c. 
STEARNS & DOUGLAS anpb 
S. M. BARNES, Ad’ys for Def’ts. 
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And, for a further plea, by leave of the court first had and ob- 
tained, in this behalf, these defendants, Charles W. Lewis and his 
wife, Jessie A. Lewis, say that the plaintiff ought not to have his 
aforesaid action against them, the said defendants, because they say 
that they, the said defendants, “ were lawfully seized of an indefeas- 
ible estate and in possession of a title in fee simple in and to the 
said real property, and then had good right and full power to con- 
vey the same” according to the form and effect of the said indent- 
ure and of the said covenant by the said defendants in that behalf 
made as aforesaid, at, to wit, the county of Bernalillo aforesaid, and 
of this these defendants put themselves upon the country. 

STEARNS & DOUGLAS anp 
S. M. BARNES, Att’ys for Def’ts. 


And thereafter and on the 20th day of May, 1884, there was filed 


in the office of the said clerk by the said plaintiff a demurrer to first 
plea in the words and figures following, to wit: 


(Demurrer to First Plea.) 


In the District Court, 2nd Judicial District, Territory of New 
Mexico, Bernalillo County. May Term, 1884. 


bo 
os) 


WALLACE DoUGLASS 
Us. 
CHARLES W. Lewis and JEssig A. LEwIs. 


And the said plaintiff, as to the first additional plea of the defend- 
ants by them above pleaded, says that the same and the matters 
therein contained, in manner and form as the same are above pleaded, 
are not sufficient in law to bar him, the plaintiff, from having his 
aforesaid action, and he is not bound by law to answer the same, 
and this he is ready to verify. Wherefore, for a want of sufficient 
plea in this behalf, the plaintiff prays judgment, together with dam- 
ages and costs, as above pleaded in this declaration. 

STONE & STONE. 
FISKE & WARREN. 


And the plaintiff, as to the second additional plea of the defend- 
ants by them secondly above pleaded, and whereof they have put 
themselves upon the country, doth the like. 

STONE & STONE. 
FISKE & WARREN. 


And said plaintiff, as to the pleas of the defendants by them first 
above pleaded, and whereby they have put themselves upon the 


country, doth the like. 
STONE & STONE, 
FISKE & WARREN, 
Attorneys for Plaintiff. 
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At a regular term of the district court of the county of Bernalillo, 
in the second judicial district of the Territory of New Mexico, be- 
gun and held at the court-house in said county, on the 5th day of 

May, A. D. 1884, the following proceedings, among others, 
24 were had on the nineteenth day of said term, it being the 
26th day of May, A. D. 1884. 

Present, the Honorable Joseph Bell, associate justice of the su- 
preme court of the Territory of New Mexico and judge of the sec- 
ond judicial district court thereof. 


(Judgment Sustaining Plaintiff’s Demurrer, &c.) 
WALLACE DouaG.Lass vs. CHARLES W. Lewis and Wife. 
Covenant. 


Now comes the plaintiff and demurs to the Ist additional plea of 
the defendants filed on the 16th of May, 1884, and, issue being 
joined thereon, the same is tried by the court; whereupon it is or- 
dered and adjudged that said demurrer be, and it is hereby, sus- 
tained and that the said plea be held for naught; to which return 
the defendants, by their counsel, then and there duly except. 

And thereupon, issue being duly joined upon the pleas not held 
bad on demurrer, and both parties being present, by their respective 
attorneys, then comes a jury, namely, Ramon Gutierres, Felix Ro- 
mero, Jose Manuel Montoya, Juan Montoya, Roman Garcia y Mon- 
tano, Jose Ma. Gutierres, Juan Chaves, Donaciana Aragon, Dario 
Aragon, W. H. H. Metzger, Nestor Castillo, Lirzo Bazan, twelve 
good and lawful men, chosen from the body of the county of Berna- 
lillo, who, having been duly sworn the truth to speak upon the issue 
joined, hear part of the evidence, and, the case not being finished 
at the adjournment for the day, they are excused until the reopen- 
ing of the court. 


(Defendants’ Motion to Exclude Evidence.) 
WaLLACcE Dovua.ass, PI’t’ff, vs. C. W. Lewis ef al.,. Def’ts. 
Covenant. 


25 The defendants Lewis, by their attorneys, Stearns & Doug- 
las and S. M. Barnes, now come and move the court to with- 
draw and exclude from the consideration.of the jury in this case the 
plat and survey purporting to be from the surveyor general’s oftice 
of New Mexico and filed with the register of the land office in the 
Territory of New Mexico and offered and read in evidence by the 
plaintiff, because said plat and survey is not properly authenticated 
and certified according to law; secondly, because said plat and sur- 
vey does not appear to have been based upon any direction or au- 
thority of the Secretary of the Interior or register or Commissioner 
of the Land Office of the United States; thirdly, because the field- 
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notes referred to in the plat and report of the survey of said land 

have not been offered and read in evidence to show a basis or au- 

thority for said report; fourth, because such plat and report does 

not in law show or tend to show title in the United States to the 

land sold and conveyed by defendants to plaintiff and named in 
laintiff’s suit. 

The defendants also move the court to exclude from the consid- 
eration of the jury all the evidence or so much of the evidence of 
Max Frost as relates to said plat and survey and his statement at- 
tempting to explain said report or tending to show that the land in 
contest is public land and the property of the United States, because 
said testimony of said witness is illegal and incompetent and sec- 
ondary in its nature and character and no proper foundation was 
first laid for the introduction of said witness’ testimony. 

STEARNS & DOUGLAS anpb 
S. M. BARNES, 
Att’ys for Defendants. 


Filed May 27, 1884. 


EDMUND H. SMITH, Clerk. 


26 And afterwards, to wit, on the twentieth day of said term, 
being May 27th, 1884, the following proceedings, among 
others, were liad: 


WALLACE DouGLas vs. CHARLES W. LEwis ée al. 
Covenant. 


The trial of this action proceeds, and not being finished at the 
hour of adjournment for the day the jury are then excused until the 
reopening of court. 

And afterwards, to wit, on the twenty-second day of said term, 
being the 29th day of May, the following proceedings, among others, 
were had: 


(. Judgment.) 


WALLACE DovuGLass 


vs. 
CHARLES W. Lewis and Jessiz A. LEwis. 


Covenant. 


The jury, having now heard all the evidence, say, by direction of 
the court, that they find for the said -plaintiff in the sum of five 
thousand three hundred and thirty-three dollars and thirty-three 
1 cents ($5,333.334); wherefore it is considered by the court that the 
plaintiff do have and recover of and from the defendants the said 
sum of $5,333.334, together with his costs in this behalf laid out and 
expended, to be taxed, with execution therefor. Whereupon the 
defendants give notice of intention to move for a new trial and in 


arrest of judgment. 
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And thereafter and on the 31st day of May, 1884, there was filed 
in the office of the said clerk a motion for a new trial in the words 
and figures following, to wit: 


(Motion for New Trial.) 
TERRITORY OF NEw Mexico, County of Bernalillo: 


27 In the District Court for the Second Judicial District of the 

Territory of New Mexico, Sitting in and for the County of 

Bernalillo for the Trial of Causes Arising under the Laws of the 
Territory, at the May Term, A. D. 1884. 


WALLACE Douatass, Plaintiff, 
v8. 
CHARLES W. Lewis and His Wife, JEsstr Lewis, Defendants. 


Covenant. 


And now come the defendants, Charles W. Lewis and Jessie A 
Lewis, his wife, by their attorneys, Stearns and Douglas and 8. M. 
Barnes, and move the court to grant them a new trial in this case 
and set aside the verdict of the jury and judgment rendered herein 
against them in this action, without the payment of costs, on the 
following grounds and for the following reasons, to wit: 

First. The court erred, to the prejudice of these defendants, upon 
said trial in permitting the plaintiff to read in evidence the plat and 
report of the surveyor general of New Mexico and filed in the regis- 
ter’s office of the United States within the Territory of New Mexico 
and produced by Max Frost, register, and in permitting the said 
Frost to testify in reference to the said plat and report and in refer- 
ence tothe lands in controversy in this case, because said plat and 
report and the evidence of said Frost was incompetent, irrelevant, 
and illegal. The court also erred in not sustaining the motion of 
these defendants, pending said trial, to exclude from the considera- 
tion of the court and jury said plat and report and the evidence of 
said Frost. 

Secondly. The court erred in rejecting and excluding from the 
jury thetestimony of defendants’ witnesses—Charles W. Lewis, Jesus 

Baca, Teodoro Lopez, José Lueras, Juan Armijo, and Atanacio 
28 Montoya—offered upon said trial to prove possession and title 

in fee simple and the long continued adverse possession of 
these defendants and those under whom they claim the land in cqn- 
test in this case; and the court also erred in rejecting and exclud- 
ing upon said trial from the consideration of said court and jury all 
evidence offered by them showing and tending to show that Antonia 
Sandoval, deceased, held, possessed, and owned the land in contest 


under a grant and title to said land under the Mexican Government — 


or Spanish Government prior to the “treaty of Guadalupe Hidalgo;” 
and the court also then and there erred upon said trial in rejecting and 
excluding from the consideration of said court and jury all the docu- 
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mentary evidence offered by these defendants and marked as ex- 
hibits in this cause showing title and possession in these defendants 
and those under whom they claim, to wit, the will of Antonio San- 
doval, the partition and division of said lands between the devisees 
of said Sandoval, and the deeds from the heirs of the said Sandoval, 
and the two powers of attorney authorizing the conveyance of said 
lands, and the letters of administration of the administrators of the 
estate of the said Sandoval, and the evidence of the existence of the 
title papers of the said Sandoval to said lands and the destruction 
thereof by robbers, and all the evidence offered by these defendants 
upon said trial to prove title and possession of these defendants and 
those under whom they claim said lands, all said documentary evi- 
dence aforesaid and parol evidence aforesaid being competent and 
legal in this case to support the title in fee simple of these defend- 
ants to said lands. 

Thirdly. The court erred in not submitting to the jury upon said 
trial all said documentary and parol evidence offered by these de- 

fendants. 
29 Fourth. The court erred in withdrawing the evidence and 
facts presented by defendants upon said trial from the con- 
sideration of the jury and deciding that the matters in controversy 
were purely questions of law for the court and not questions for the 
consideration of the jury. | 

Fifth. The court erred upon the said trial in directing a verdict 
in this case for the plaintiff against the remonstrance of the defend- 
ants in any amount whatever. 

Sixth. The court erred upon said trial in directing any verdict or 
judgment beyond nominal damages against defendant or in direct- 
ing any verdict whatever in favor of the plaintiff; and the court 
also erred in refusing to charge at the instance of defendants to find 
a verdict upon the evidence in favor of these defendants. 

Seventh. The court erred in its written charge to the jury to find 
a verdict for the consideration money or purchase price of said land 
and in the entire charge in charging or directing any verdict in 
favor of plaintiff and against these defendants, because there was no 
such evidence or any evidence of a legal or competent character to 
authorize or justify the court in said charge or in directing any 
tinding whatever for the plaintiff, and because the plaintiff’s decla- 
ration in this case and the evidence offered by him in support 
thereof did not and does not show any cause or ground of action 
whatever against these defendants in law or in fact or any breach 
whatever of the pretended implied covenant sued on in this action. 

Eighth. The finding of the court and direction of the court upon 
said trial is against'the law and evidence in this case. 

Ninth. The finding of the jury is against the law and evidence in 

this case. 
30 Tenth. The amount found by the jury by direction of the 
court in favor of the plaintiff and against defendants is excess- 
ive and against the law and evidence in the case. 

Eleventh. The finding of the court and jury should have been in 

favor of the defendants. 
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Twelfth. The court admitted upon said trial incompetent and 
illegal evidence, both oral and documentary, in favor of the plaintiff 
and against defendants. 

Thirteenth. The court refused upon said trial competent and legal 
evidence, both oral and documentary, offered upon said trial by 
these defendants. , 

Fourteenth. The court erred upon said trial in each and every 
ruling, step, order, direction, charge, and Judgment directed and 
rendered against these defendants. 

Fifteenth. The court erred in sustaining plaintiff’s demurrer to 
defendants’ special plea of seisin. 

Wherefore these defendants ask and move the court to set aside 
said judgment of the court, verdict, and finding of the jury rendered 
herein, and to award to these defendants a new trial in this cause 
without the payment of costs. 

STEARNS & DOUGLAS, 
S. M. BARNES, 
Attorneys for Defendants. 


And on the same day there was also filed in the office of the said 
clerk a motion in arrest of judgment in the words and figures 
following, to wit: 


TERRITORY OF New Mexico, County of Bernalillo: 


In the District Court of the Second Judicial District of the Territory 
of New Mexico, Sitting within and for the County of Bernalillo. 
May Term, A. D. 1884. 


31 WaLLAcE Dovuatass, PI’t’ff, 
v8. 
CHARLES W. Lewis, e¢ al., Def’ts. 


Covenant. 


And now come the defendants, Charles W. Lewis and his wife, 
Jessie A. Lewis, by their attorneys, Stearns and Douglas and S. M. 
Barnes, and move the court to arrest the judgment rendered in this 
ease in favor of the plaintiff and against these defendants and vacate 
the verdict of the jury rendered in this action for the following rea- 
sons, upon the following grounds, to wit: 

First. The plaintiff’s declaration in this case does not show or set 
forth any ground or cause of action whatever upon which plaintiff 
is entitled to recover a judgment or verdict herein. 

Secondly. Said declaration does not, upon its face, show or allege 
that he, plaintiff, has been evicted from the possession of the land in 
contest or any part thereof, nor does said declaration show that de- 
fendants have committed any breach of their covenant or warranty 
contained in the deed of conveyance to the land in controversy, nor 
does the declaration show any lawful breach of any covenant of title 
whatever whereby plaintiff is entitled to recover against these de- 
fendants. Said declaration fails to show any damage or injury what- 
ever, and said declaration fails to show any tender back to these 
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defendants of the lands named in said plaintiff’s declaration or any 

part thereof, nor does said declaration aver or show any reconvey- 

ance or offer to reconvey to these defendants the lands in contest. 
Wherefore said defendants pray that said judgment herein ren- 


dered be arrested and set aside. 
STEARNS & DOUGLAS, 
S. M. BARNES, 
Att’ys for Def’ts. 


32 At a regular term of the district court of the county of 
Bernalillo, in the second judicial district of the Territory of 
New Mexico, begun and held at the court-house in said county, on 
the 5th day of May, A. D. 1884, the following proceedings, among 
others, were had on the twenty-fifth day of said term, it being the 
2d day of June, A. D. 1884. 
Present, the Honorable Joseph Bell, associate justice of the 
supreme court of the Territory of New Mexico and judge of the 
second judicial district court thereof. | 


(Order Overruling New Trial.) 
WALLACE DovuGLass vs. CHARLES W. Lewis ef ai. 
Covenant. 


Now come the defendants and move the court to grant a new trial 
and to arrest the judgment herein, which motions, after advisement 
had, are ordered to be, and are hereby, overruled and denied; to 
which rulings of the court the defendants, by their counsel, then 
and there duly except; and thereupon it is ordered that an appeal 
to the supreme court and a supersedeas of the judgment herein 
pending the same be allowed defendants on filing the requisite 
affidavit and bond during the present term, with an extension of 
time till 1st October next in which to prepare and file a bill of ex- 


ceptions. 


And thereupon and on the 2d day of June, 1884, there was filed 
in the office of the said clerk an affidavit for appeal in the words and 
figures following, to wit: 


(Affidavit for Appeal.) 
TERRITORY OF New Mexico, County of Bernalillo: 


In the District Court for the County of Bernalillo, at the May Term, 
A. D. 1884. 


33 WaxvacE Dovatass, PI’t’ff, 
v8. 
CHARLES W. Lewis and Jessie A. Lewis, His Wife, Defendants. 


Covenant. 


Charles W. Lewis and Jessie A. Lewis, his wife, defendants in the 
3—226 


18 WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 


above-entitled cause, tried and determined at the present May term 
of said court, make affidavit and upon their several oaths say that 
the above-entitled case has been tried and determined against them 
at the present May term, A. D. 1884, of said court, and that they de- 
sire an appeal from the judgment of said court to the supreme court 
of the Territory of New Mexico, and therefore they pray an appeal 
in said case. They further state that said appeal is not taken for the 
purpose of vexation and delay, but because they, the said affiants, 
believe that they, appellants, are aggrieved by the judgment and de- 
cision of said court rendered against them in the aforesaid action 


this the 2d day of June, A. D. 1884. 
CHARLES W. LEWIS. 
JESSIE A. LEWIS. 


Sworn and subscribed before the undersigned by the above-named 
affiants, Charles W. Lewis and Jessie A. Lewis, according to law this 
2d day of June, A. D. 1884. 

[Seal 2d Dist. Court. ] 
EDMUND H. SMITH, 
Clerk 2d Dist. Court. 


And thereafter and on the 3d day of June, 1884, there was filed 
in the office of the said clerk an appeal bond in the words and fig- 
ures following, to wit: 


(Appeal Bond.) 
Territory OF New Mexico, County of Bernalillo: 


34 Know all men by these presents that we, Charles W. Lewis 
and Jessie A. Lewis, as principals, and Santiago Baca, Man- 
uel Apodaca, and Jesus Apodaca, as sureties, are held and firmly 
bound unto Wallace Douglass in the sum of eleven thousand dol- 
lars; for the payment of which, well and truly to be made, we 
hereby bind ourselves, our heirs, executors, ‘and administrators. 
Signed with our hands and sealed with our seals and dated this 2d 
day of June, A. D. 1884. 

The condition of the above obligation is such that whereas the 
above-bounden Charles W. Lewis and Jessie A. Lewis have taken an 
appeal from the judgment of the district court of the county of Berna- 
lillo to the supreme court of the Territory of New Mexico from the 
decision of said district court rendered on the 29th day of May, A. 


D. 1884, thereat, in a case wherein Wallace Douglass was. plaintiff 


and Charles W. Lewis and Jessie A. Lewis were defendants, for.five 
thousand three hundred and thirty-three dollars and thirty-three 
cents ($5,333.334), together with costs taxed : 

Now, if the said Charles W. Lewis and Jessie A. Lewis shall prose- 
cute their said appeal with due diligence to a decision in the said 
supreme court and, if the judgment appealed from be affirmed or 
the appeal be dismissed, shall perform the judgment of the district 
court and pay all costs that may be adjudged against them upon 
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their appeal, then this obligation to be void ; otherwise to remain in 


full force and effect. 
° CHARLES W. LEWIS. SEAL. 
JESSIE A. LEWIS. SEAL. 
siemiais seo BACA. SEAL. 
18 


MANUEL + APODACA. [seat] 


mark, 


his 
JESUS + APODACA. 
mark. 
do Witness : 
SANTIAGO BACA, 
THOS. G. DOUGLAS, 
As to Manuel Apodaca and Jesus Apodaca. 


TERRITORY OF New Mexico, County of Bernalillo : 


Personally appeared the above-named Santiago Baca, Manuel 
Apodaca, and Jesus Apodaca, all personally known to me to be the 
persons they represent themselves to be, and severally acknowledged 
that they signed, sealed, and executed the foregoing bond as their 
voluntary act and deed. 

Given under my hand and official seal, at Albuquerque, New Mex- 
ico, this the third day of June, A. D. 1884. 

[NOTARIAL SEAL. ] THOS. G. DOUGLAS, 
Notary Public, Bernalillo County. 


Territory or New Mexico, | ., | 
Second Judicial District, jf  - 


Bernalillo District Court. 


I, the undersigned, clerk of the second judicial district court of the 
Territory of New Mexico, do hereby certify that on this second day 
of June, 1884, personally appeared before me the above-named 
Charles W. Lewis and Jessie A. Lewis, personally known to me to 
be the same persons named in and who executed the foregoing bond, 
and severally acknowledged to ine that they executed the same for 
the purposes therein set forth ; whereupon I approved and took the 


said bond. 
[Seal 2d Dist. Court. ] 


EDMUND H. SMITH, Clerk. 


And thereafter and on the 20th day of October, 1884, there 
36 was filed in the office of the said clerk a bill of exceptions in 
the words and figures following, to wit: 
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(Bill of Exceptions.) 
TERRITORY OF New Mexico, County of Bernalillo : 


Bernalillo District Court. May Term, A. D. 1884. 


WALLACE DOUGLASS ) 
vs. » No. 975. 
CHARLES W. Lewis e¢ al. 


Covenant. 
May 25, ’84. 


Messrs. Stone & Stone and H. L. Warren for plaintiff; Messrs. 
Stearns & Douglas and 8S. M. Barnes for defendants. 

* * * Tssue having been joined on plaintiff’s demurrer to 
defendants’ plea first herein pleaded, the court sustained said de- 
murrer, to which the defendants at the time duly excepted. 

And thereafter, the cause coming on for trial, there comes a jury, 
and after the due exercise of challenges for cause and peremptorily 
by both plaintiff and defendants there remained to try this cause 
the following-named jurors, to wit: Ramon Gutierres, Felize Romero, 
José Manuel Montoya, Juan Montoya, Roman Garcia y Montana, > 
José Maria Gutierres, Juan Chaves, Donaciano Aragon, Dario Ara- 4 
gon, W. H. H. Metzger, Nestor Castillo,Tierso Bazan. 

W.S. Stone opens for the plaintiff. a 


WALLACE Douatass, being duly sworn, testifies : 


STONE: State your naine, age, and residence. 
My age is fifty-six years, and I live at Las Lagunitas. 
Are you the plaintiff in this case? 
I am. 
Do you know the defendant? 
o7 I do. 

Look at this deed. (Shows witness a paper.) State whether 
or not the defendant, Charles W. Lewis, and his wife made that deed 
to you. 

They did ; yes, sir. 
What is the date of that deed ? 
May 18th, 1882. 


(Deed offered in evidence by plaintiff.) | ~ 
BARNES: Defendant objects, because this action is founded upon f 
what is termed under the statute an implied covenant of warranty, ~~ 
and there is no remedy known to the law in this country whereby ’ 


they can maintain an action on this deed, and if any action can be 
maintained on this deed it must be on the implied warranty. 
Overruled, and the defendant then and there excepts. 


Stone: Deed marked Plaintiff’s Exhibit “A;” whatis the con- 
sideration expressed in that deed? And state whether or not that is 
the actual consideration or not. 
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It is five thousand (5,000) dollars. 


Defendants object to this testimony as incompetent. 

Overruled, and the defendants then and there except. 

Do you know what is the interest on that since it was executed ? 
I have not made any calculation ? 


WALLACE DovuaG.ass, direct continued: 
Stone: (Shows witness alittle map.) Examine that map and state 
whether it is a correct map of the land described in this deed. 


It is, I think, a correct map. 
State in what sections and in what township that land is situated. 


It is sections 5 and 6, township 9 north, of range 3 east. 
38 (Map offered in evidence by plaintiff.) 

Defendants object as incompetent and irrelevant, but the 
court overruled the objection, to which the defendants then and there 
duly except. 

Marked Plaintiff’s Exhibit “ B.” 
Cross-examination : 


BaRNEs: You say you are the plaintiff in this case? 

Yes, sir. 

Are you now in possession of the land in dispute in this case ? 

Yes, sir; I am living on it. 

You have been living on it ever since the time of your purchase 
of it from Mr. Lewis? 

Yes, sir. 

You have never been disturbed in the possession of it? 

Plaintiff objects to the question, which the court sustains, and the 
defendant duly except. 

Did you receive the possession—the peaceable possession—of that 
land from the defendant, Charles W. Lewis, at the date of your pur- 
chase ? 


Objects. Overruled, to which the plaintiff excepts. 

A. I did. 

Was not Mr. Lewis in possession of that land before you purchased 
it from him ? 

Plaintiff objects. Sustained, and defendant excepts. 


Redirect examination : 
SroneE: Have you ever made any demand on Mr. Lewis for your 


money ? 

] don’t know that I understand you. 

Did you notify Mr. Lewis of his failure to make conveyance to 
you, as specified in that deed, and did you make a demand for the 


money ? 


3g Object, as the declaration will show. 
(Question withdrawn.) 


ee 
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Max Frost, being duly sworn, testifies : 


SToNE: What is your business? 
I am register of the U.S. land office at Santa Fe, this Territory. 


Have you a map with you of town. 9 north, range 3 east. ? 
Yes, sir. 


(Shows Exhibit “ B” to witness.) 
Identify on your official map the same land that was identified by 


the witness Douglass. 
A. This plat shows. 
Object. 


Court: State what that is; who got it up? 

A. This Exhibit “ B” is a plat of sections 5 and 6, town. 9 north, 
of range 5 east; made by Richard Paulson, civil engineer, Albu- 
querque, N. M. 

Court: Can you identify that land shown on that map, Exhibit 
B, as sections 5 and 6 with the land on your official map ? 


Object. Overruled, but witness does not answer. 


What is that map you have in your hand ? 

This is an official map of town.9 north and range 3 east, and it is 
on file in my office, in Santa Fe—the plat of land on this map made 
by Paulson to the S. E. ¢ of the N. E. }; also with a portion of the 
N. E. $ of the S. E. 4 of section 6. It would also correspond with 
the S. 4 of the N. W. } of section 5, with a part of the N. 3 of the 
S. W. 4 of section 5, and with a portion of the S. W. } of the N. E. 
$+ and the N. W. } of the S. E. } of section 5, all in town. 9 north, 
of range 3 east, of the United States survey of the Territory of New 
Mexico. 


4Q Defendant objects to this answer as incompetent. 
Overruled, to which defendant then and there duly ex- 
cepted. 
State to whom that land that appears on your official map be- 
longs. | 


Object, because map is not before jury. 

(Map offered in evidence by plaintiff.) 

Defendant objects, because the field-notes are not here, if it is com- 
petent for any purpose, «c. | 

Overruled, and the map is admitted in evidence for the present, 
but the court reserves the question as to its force and effect. 

Defendant then and there excepts to the ruling of the court in 
admitting the map for any purpose, as it is incompetent evidence, 
which was overruled, and defendant then and there duly excepted. 

(A tracing of it is to be made and certified by Mr. Frost and to be 


considered same as the original.) 


State whether or not that map shows to whom the land in sections 
five and six belongs. 
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Object, to which defendant then and there excepted as incom- 
petent. 


Court: The question is whether this map is prima facie evidence 
of title to the land. I[ will allow the locus to be identified, if this 
official can testify to it, for the purpose of getting on with the trial 
at this time, subject to be hereafter stricken out if it can be shown 
that it is not admissible. 

To which defendant excepts, because it is incompetent and be- 
cause this witness is incompetent to prove it. 


The portions of sections you describe, to whom do they belong? 
This map shows that the 8. E. ¢ of the N. E. 4 is included 
4] in “timber culture entry ” No. 54. The rest of section six, 
with the exception of this tract included in this entry No. 
54, is shown to be public land and open to entry. As far as section 
five is concerned the map shows it to be vacant. : 

Court: There is no entry on it. 

No, sir; noentry. The title isin the United States; it is included 
in the grant of the United States to the Atlantic and Pacific Rail- 
road Company, and is not open to settlement unless title can be 
proved prior to March 12th, 1872. That means possession and im- 
provement by legally qualified persons prior to March 12th, 1872, 
the date of the approval of the definite location of the Atlantic and 
Pacific Railroad. 

WARREN: What was the date of that grant ? 

It was in 1866, but the act did not take effect until after the line 
was permanently located. 

Stone: On May 13, 1882, in whom was the title as appears by 
the official record—that is, the date of this deed ? 


To which defendant then objected. Objection overruled, and de- 
fendant then and there duly excepts. 


A. At that date this township plat was suspended and no entries 
were allowed thereon pending the adjudication of the grant to the 
town of Albuquerque to the inhabitants of the town. 

Suspended by whom ? 

By the Commissioner of the General Land Office. 

Was or was not the title in the U.S., as appears by that record ? 


Defendant then and there excepts to said evidence because illegal. 
Objection overruled. 


A. The legal title was in the United States, in my opinion, pend- 
ing this investigation. 
42 As appears from the official record of the United States, in 
whom was the title? 
I should say the legal title was in the United States. 


Object to hisopinion, Sustained. 


State what the official record shows in reference to the title on the 
13th May, 1882. 


Defendant objects because record will show. 
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Court: He can explain the remarks on the map. 
Defendant then and there excepts. 


A. The plat shows that this survey was made on the 22nd day of 
April to the 27th of April, 1881, by Warner and Cunningham, U. 
S. deputy surveyors; that it was filed in the office of the register at 
Santa Fé on the first day of August, 1881; that by telegram from 
the Commissioner of the General Land Office 


Object. Sustained. 


Court: The question is what that official map shows, if anything, 
in regard to the title of the land on the 13th May, 1882? 

A. That it was public land of the United States. 

State from whom you received that official map. 

It was received from the surveyor general of the U.S. for the 
Territory of New Mexico. 

When? 

On the first day of August, 1881. 

State if that map is on file in your office at present. 

Court: He has stated that. 

A. Yes, sir. 


Cross-examination: 


BARNES: Have you ever been upon this land or do you know 
anything about it, personally ? 

I have ridden over it, but not in any official capacity, eight years 

ago. 
43 Were you present at any survey of this land in any way ? 
No, sir. 

Point out on the map here to the jury the land that is embraced 
in the deed, or can you from the call or lines in this deed identify 
it on the map described as follows ? 

(Barnes reads from deed :) 

“On the north. by the lands of Chas. Garcia (?); on the south by 
lands of Charles W. Lewis; on the east by the sand hills; on the - 
west by the Rio Grande, being 4,711 feet from east to west and 1,490 
feet from north to south.” 


Now, can you tell from your map, comparing it with the calls as 
I have read them from this deed, where the land is? 

A. No, sir. 

Can you undertake to tell this jury that, from the calls in this 
deed, you know that any yart of it is public land, according to 
this—— 


Object. Sustained. 


Point out to the jury, according to this map, this official map, 
the land you testified about from the other map made by Paulson. 

A. As near as I can do it, this map being upon a larger scale, I 
will point it out. (Shows map to jury.) This red line here de- 
scribes it as near as it can be described on this official map. 
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You were not present at the making of that survey and know 
nothing about how it was done? 


No, sir. ; 
‘ Were you present at the survey of the entry represented here 
on it? 
t | No, sir. 4 
, The field-notes referred to here on this map are not here, are 4 

they ? 
44 No, sir. 
Are they in existence ? 

) I don’t know. 

Have you any knowledge of their destruction ? 

No, sir. 

You were not present when any of these lines were run? 

No, sir. 


Does this official map embrace all the land in controversy here, 
according to that map? 

No, sir. 

How much of it does it take in? 

Without any mathematical calculation, I should estimate it at 
about fifty acres. 

That is all? 

Yes, sir; fifty acres of this land is within the boundary of this 
“entry” that I spoke of. 

How much of this 160 acres that you spoke of is represented on 

| this map ? 

I have traced a line on this map, embracing the blue map, to make 
it correspond. There is about fifty acres of this tract on the blue 
map that is embraced in the “ timber culture entry ” No. 54. 

his map does not show who, if any person, has entered it? 
This map shows that no one has entered the remaining portion. 
Do you know who did enter that fifty acres? 


Object because the entry is the best evidence. 
(Question withdrawn.) 


Have you got a copy of the entry ? 
No, sir. 
Don’t you know that, as matter of fact, Mr. Douglass entered it? 


Objected and excluded. 


J 45 Can you take official map and identify this land in contro- 
versy on it or any part of it? 

No, sir; not from the boundaries of the deed, I could not. 

Without the aid of the Paulson map you could not identify or 
locate it at all? 

No, sir. 

Can you take the official map and compare it with the calls in the 
deed here and identify it? 

No, sir. 

The only way that you are enabled to identify it at all, notwith- 
standing the official map, is by the blue map made by Paulson ? 
4—226 
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Yes, sir; that is the only way. 


WALLACE Douatass, recalled, testifies (by permission): 

STONE: Lookatthis original deed ; trace the lines on that map called 
for in the original deed, and see if the map covers the property de- 
scribed in the deed. 

Obj. because he has already testified to that. 

Court: You may say whether the map corresponds with the de- 
scription in the deed. 


It does; yes, sir. 
STONE: Is that the property you showed Mr. Hill, the engineer, 


and had him run the lines of ? 
Object. Overruled. 


Yes, sir; it is. 
Theland surveyed by Mr. Hill is the same as that marked on that 
map, and the same that you purchased from Mr. Lewis? 


Object. Overruled, and defendants then and there duly except. 


Cross-examination ° 


46 BARNES: Are you a surveyor? 
No, sir. 
Know nothing at all about the principles of surveying ? 
No, sir. 


You cannot tell, not having any practical knowledge of surveying, 
whether a survey is made correct or not, can you ? 


Obj. as not cross-examination. 
I think it was correct. 
Obj. to what he thinks. Sustained. 


That is a mere opinion. I want your knowledge. 

No; I could not be certain that it was absolutely correct. 

Now, at the time Mr. Hill made the survey was Mr. Lewis there, 
or did he have any notice of it? 

Not that I know of. 

Don’t you know that he was not present ? 


Obj. as immaterial. Sustained. 


WiL.LiaAM F. Hitt, being sworn, testified: 


STONE: Where do you reside? 

I live in Albuquerque. A 
What is your occupation ? 

I am a surveyor and civil engineer. 
(Shows witness deed.) 


Do you know a piece of land down the river described in the deed 
that you have in your hands? I will first ask you if you run any 
lines on a piece of land pointed out by Mr. Douglass at his request? 


Yes, sir; I did. 


»] 
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Obj. as incompetent. Overruled. 


State if that map, the blue map, “ Exhibit B,” contains a correct 
survey and location of that land. 


Obj’t. Overruled. 


47 Yes, sir; I investigated it right here. I looked over it and 
consider it correct. I think the land is located right where 

it is represented on this map. 

Are the lines marked there correctly ? 

I think so. Yes, sir: I measured it, and I think they are correct. 

State what sections and townships that land is situated in. 

It lies, as it is shown here, in range 3 east, town. 9 north, part in 
section 6 and part in section 5. 

What county and Territory ? 

In the county of Bernalillo and Territory of New Mexico. 


Cross-examination : 


Barnes: Do you know anything about the boundaries of the land 
contained in that deed of your own knowledge? 

I have not read from the deed. 

Did you ever make any survey of that land yourself? 

Yes, sir. 

Did you have that deed before you and the boundaries contained 
in it when you made that survey ? 

No, sir. 

You only had your plat; you did not have the deed at all? 

No, sir. 

Had you ever been upon the land at any time in your life before? 

Yes, sir. 

Did you know anything of the lines or corners or distances ? 

No, sir; I know when the lines were run and have seen the cor- 
ners before. 

What corners ? 
48 Those quarter-section corners between 5 and 6. 
Did you know but one corner? 

I knew several. 

Did you see those corners made yourself? 

My knowledge is in connectiom with railroad work that I did. 

Were you present when Paulson made his survey as represented 
on that blue map? 

No, sir. 

Then so far as Paulson’s survey is concerned, of your own knowl- 
edge, you know nothing of its correctness ? 

I retraced his lines. 

On the map or on the ground? 

On the ground. 

Was Mr. Lewis present ? 


Obj. Sustained. 


What do you mean by retraced ? 


28 WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 


I retraced them with an instrument and chain. 
State how they corresponded with lines on the map. 
I think the lines are just as they are represented on this map, to 


the best of my knowledge. 
(SunDAY, May 27, 1884.) 


(A tracing of the original plat (offered) has been made since last 
evening and is now, by consent of counsel, allowed to be considered 
in place of the original. Allowed in evidence and marked Plain- 
tiff’s Exhibit “C.”) 

Plaintiff now offers in evidence the act of Congress granting land 
to the Atlantic & Pacific R. R. 

Court allows it if it is necessary. 

Plaintiff’s case. 


Defence. 
BARNES: Defendants, by counsel, now move the court to 
49 take from the consideration of the jury the plat, Plaintiff’s 


“Exhibit C,” purporting to be from the office of the surveyor 
general, because it is not properly authenticated and because the 
field-notes from which it is made have not been offered in evidence 
to show the basis or authority for such a plat; and the defendant, 
by consent, also moves the court to exclude from the consideration 
of the jury all the evidence or so much of the evidence of Max 
Frost as relates to said survey and his statement tending to explain 
said plat and such of his testimony as tends to show that it is public 
land. 

(See motions on file herein.) 

Court holds that the affirmative in this case is with the defendant, 
and he only allowed plaintiff to put in his case first because the 
register of the U.S. land office is here and wanted to leave; to 
which ruling—that the affirmative is with the defendant—the de- 
fendants, by counsel, then and there except. 

(Barnes makes opening statement to jury.) 


CHARLES W. LEwIs, sworn, testifies: 


BARNES: State your residence. 

Albuquerque, New Mexico. 

Are you the defendant in this case? 

Yes, sir. 

Are you acquainted with the plaintiff, Wallace Douglass ? 
[I know him personally. : 
How long have you known him ? 
Between two and three years. 


y ° a A . 
(Deed, Plaintiff’s Exhibit “A,” shown witness.) 


Take this copy of the deed. (It is to be considered as the original 
for the present.) Does that deed bear its true date? 
Yes, sir. 
50 What was the real consideration paid by the plaintiff to 
you for the Jand in question ? 
$5,330.00. 
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Did you put the plaintiff in possession of that land at the date of 


the sale ? 
Yes, sir. 
Was the plaintiff present at that survey ? 


Yes, sir. 
Obj. as irrelevant. Overruled. 


Yes, sir; he was. 
Does the deed recite truly the boundaries of the land that you 


sold him and conveyed to him ? 

Yes, sir. 

Court: It is not competent. 

Were you in possession of this land at the time and before the 
sale to the plaintiff? 

Obj. as irrelevant. Overruled. 


I was. 
Plaintiff excepts to the ruling. 
Barnes: How long have you been in possession of this land ? 


Obj. Overruled, and plaintiff excepts. 


Since 1879. 
What character of possession did you have there? 


Obj. as immaterial. Overruled, and plaintiff excepts. 

(No answer.) 

I will ask you whether or not the land sold by you to the plaintiff 
was previously purchased by you or carved out of land previously 
purchased by you. 

Obj. as leading and immaterial. Sustained. 

Who did you purchase that land from and obtain the possession 
from ? 

From the heirs of Antonio Sandoval. 

Obj. by plaintiff, as the deed will be the best evidence. Overruled, 
and plaintiff excepts. 

51 ' Were they in actual possession of that land, claiming it and 
holding it as their own, when you purchased it and obtained 
possession of it ? 

Obj. by plaintiff, and court excludes the question; to which de- 
fendants except. 

(Shows witness deeds.) 

State what they are. 

To court: This is a power of attorney from one of the heirs of the 
estate of Antonio Sandoval. The date is July, 1879, on the power 
of attorney. This paper is a deed from Jésus Baca for a portion of 
the lands embraced in the sale to the plaintiff, Mr. Douglass. I 
have u deed from Guadalupe Guitiérres, one of the heirs of Antonio 


Sandoval, conveying some of this land to me. 


Dagger se yor atrocmanagsssernnen: 
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Court: Does that deed cover the land in question ? 
A portion of it. It is dated July, 1879. 


Defendant thereupon, by counsel, offered the power of attorney 
and the deed in evidence. 

Plaintiff objects to the introduction, because it is totally incom pe- 
tent for the purpose for which it is offered. 

Memorandum.—Argument and numerous authorities cited. (The 
force and effect to be given to official plat.) 

Plaintiff also objects to the introduction of the power of attorney, 
because it is not acknowledged under seal, as the law requires, and 
does not purport to be acknowledged as the act of the grantor at all. 

Court examines the power of attorney and sustains the objection 
and excludes both the power of attorney and the deed executed 
under it; to which ruling the defendant, by counsel, then and there 
duly excepts. 

Deed marked Defendants’ Exhibit 1, 5, 27, ’84. 

Power of attorney marked Defendants’ Exhibit 2, 5, 27, ’84. 

Plaintiff also objects to the introduction of the power of 
52 attorney, because it is from the wife to the husband. 


Court: It is immaterial. 
BARNES— 


(Shows papers to witness.) 


To court: It is a deed for a portion of the land in question. 

To witness: What is that paper ? 

It is a deed from Jesus Baea and Candelaria Aragon, his wife, for 
a portion of the land—400 yards. 

Court: That is a part of the land in question ? 

Yes, sir. 


(Deed offered in evidence by defendant.) 


Court: Do you know, Mr. Lewis, about what proportion of the 
land conveyed is described in this deed ? 

Nearly all of it is in the last. There is only twenty-five or fifty 
yards in this deed, and the balance is in the other deed. 


Plaintiff objects to the introduction of the deed in evidence as 
irrelevant, and defendant must commence at the source of his title. 


Memorandum.—Monday, May 28. Judge Bell sick and no open 
session. 


TuHurspay, May 29, ’84. 
C. W. L. continued: 


(Deed shown witness.) 


What is the date of that deed ? 

January 23d, 1882. 

From whom to whom is it ? 

From Jesus Baca and Candelaria Aragon to Charles W. Lewis. 
Is that for a portion of the land in controversy here ? 

Yes, sir. 
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Plaintiff objects. 

(No ruling.) 

(Defendant offers the deed in evidence.) 
53 Plaintiff objects on the same general ground as stated at 
last sitting of this court, that it is commencing at the wrong 

end of their case, unless the defendant avows his intention to con- 
nect this with some source of title from sovereignty or some source 
from which he obtained title in fee simple. 

(Deed allowed to go to the jury for the present, and if not con- 
nected it is of no value standing by itself.) 

Defendant claims the right to commence at either end of his title. 

Marked Defendants’ Exhibit “ Y,” 5, 29, ’84. 


Barnes: (Shows witness another paper.) Tell the court what that 
paper is. ‘ 

A deed from one of the heirs of Antonio Sandoval to Charles W. 
Lewis. It is a deed by power of attorney from Guadalupe Gutierres 
to me for a portion of that land. 

Is that the original deed ? 

Yes, sir. 

bu that paper executed in your presence to you by the party? 

es, sir. 


(Defendant offers the deed in evidence.) 
(No ruling now.) 


Look at this power of attorney, Mr. Lewis. 

Yes, sir; this is a power of attorney. 

What is the date of that power of attorney and from whom to 
whom is it? 

It is the same date as the deed. 

From whom to whom is it? 

To Guadalupe Gutierres, authorizing him to sell this land. 

What is the date of it? 

This dated the 19th February, 1880. 

February or January ? 

54 It is February they have got it here. 


(Defendant offers the power of attorney in evidence.) 

Plaintiff objects, because it is not under seal, and because it is not 
acknowledged, and because a justice of the peace in Mora county 
could not take acknowledgments affecting real estate, or, rather, 
could not acknowledge a power of attorney affecting real estate in 
Bernalillo county. 

Sustained, and the power of attorney excluded ; to which ruling 
the defendant, by cqunsel, duly excepts. | 

The power of attorney is marked Defendants’ Exhibit “ Z.” 

And another deed marked Defendants’ Exhibit “ X.” 


How long had you been in possession of the land you sold to Mr. 
Douglass, the plaintiff, before you sold it to him? 

Obj., because there is no such thing as title by adverse possession 
in this Territory. 
(Argument pro and con.) 
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Memorandum.—Strong arguments pro and con re. title of U.S. to 
all land in N. M. not segregated therefrom in the manner prescribed 
by Congress; court holds the affirmative, that the title is in the U. 
S., and Barnes, defendant’s attorney, then and there duly excepts. 

Court calls attention of counsel to “ Edmunds bill,” pending in 
Congress, re. N. M. land titles,in which the Government recognizes 
the difficulty under which defendant is laboring, and is endeavoring 
to remedy it. 

Defendant claims good title under the Mexican Government be- 
fore the cession of N. M. to U.S. 


Court: It would not make any difference, under the view of the law 

taken by the court and the act of Congress, if the actual Spanish grant 

to defendant’s ancester was here in court. If the same had 

55 not been approved by the surveyor general in accordance 

with the act of Congress this court could not hold it to be evi- 

dence as against the U.S. until the land had been released in the 
manner prescribed by Congress. 

Barnes: Defendant proposes to prove by this witness that at the 
date of the sale and making of the deed to the plaintiff in this case 
and date at the time he put him in possession that he, Lewis, was in 
actual and adverse possession of this land. 

Court: You have already proved by Mr. Lewis that he was in 
possession, and I may as well state now that I do not consider that 
there is any question in this case for the jury, unless I change my 
view. You can go on, however, and make the record, and if I 
deem it proper I will have it read to the jury hereafter. 


BARNES: From whom did you purchase the land that you sold 
and from whom did you obtain possession ? 


Obj. Overruled, and plaintiffs excepts. 
(No answer.) 


How long did you have actual and continued and adverse posses- 
sion of that land before the sale and before you delivered possession 
to the plaintiff? 


Obj. as calling for opinion on matter of law. Sustained. 


How long did you have the actual possession of this land ? 
From the time I bought it until I sold. 


Obj. Overruled, and plaintiff excepts. 


A. I bought it in 1879, and had it.until I sold it. 
How long had the persons from whom you purchased it have 
possession of this land—claiming it as their own? 


Plaintiff objects as irrelevant and immaterial. Overruled. 
Court: So far as is within his personai knowledge. 


And plaintiff excepts. 
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56 How long did the persons from whom you ‘trae ete have 
possession of that land, of your own personal nowledge ? 
I have known the land since 1861. 


Obj. by plaintiff. Overruled, and he then and there duly excepts. 


Who was in possession of that land in 1861, when you first 
knew it? 

Don Antonio Sandoval. 

Obj. by plaintiff. Overruled, and plaintiff then and there duly 
excepts. 

Is he dead or alive? 

He was alive at that time. 

Is he dead now ? 

Yes, sir. 

About what time, if your recollection serves you, did he die? 

I think in 1862. 

Who was in possession of that land from the time of his death 
down to the time you purchased and obtained possession of it? 

His heirs. 

You purchased from them ? 

Yes, sir. 

Obj. Overruled, and plaintiff then and there duly excepts. 


Has any other person except Antonio Sandoval and his heirs and 
yourself, down to the possession of the plaintiff, been in possession of 
it or asserting title, so far as you know? 

Plaintiff objects to the question. Overruled, and he then and 
there duly excepts. 

(No answer.) 

Did you put Mr. Douglass into peaceable possession of this land 
at the time of the sale? 

57 Obj. as calling for an opinion, etc. Sustained, and question 
excluded. 

(Witness answers: Yes, sir.) 

Is he in possession now, and has he been in possession—peaceable 
possession—since you sold to him? 

Obj. Excluded. 

(Witness answers: Yes, sir.) 

Defendant says he offers this testimony, as it may mitigate dam- 
ages, etc. 

Barnes (shows another paper to witness): State to the court what 
that paper Is. 

It is a copy of the original will of Antonio Sandoval. 


Defendant offers it in evidence. _ Peer 
Plaintiff objects to it as being incompetent to show title in these 


parties. 
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Sustained, and defendant then and there duly excepted. 
Marked for identification “ Defendants’ Ex. W., 5-29, 1884.” 


Barnes shows witness another paper. 
It is a “seguella ” given by the administrators of the estate of An- 


tonio Sandoval to each of the heirs, showing the division of the es- 
tate and the portion of each particular devisee. 


Defendants offer it in evidence, but, plaintiffs objecting, the court 
excluded the same; to which ruling the defendants duly excepted. 
Marked “ Defendants’ Ex. V, 5-29, 1884.” 
BARNEs (shows V to witness): State whether the administrators 
marked on that “ seguella” are all dead. 
They are all dead. 
Did that paper come to you at the time of the purchase—the time 
you obtained possession of this land ? 
Yes, sir. 
58 And you held it as a muniment of title since that time ? 
Yes, sir. 


Jesus Baca, being sworn, testifies: 


BarNeEs: Where do you reside? 

I reside at Barelas, in this county. 

What is your age? 

Fifty-seven years. 

Have you lived at that place and in this county all your life ? 
I have. 

Did you know Antonio Sandoval in his lifetime ? 

Yes, sir; I did. 

Is he living or dead ? 

He is dead. 

When did he die? 

In 1862. 

Where did he die? 

At Los Barelas. 

How long had you known him before his death ? 

From the time that I was old enough to use reason to the time that 


he died. 
You knew him, then, as much as fifty years ago? 
Yes, sir. 
W here did he then live? . 
At Ba relas. 7 


Did he continue to live at that place from the time that you first 
knew him until the time of his death, in 1862? 


Yes, sir. 


Are. you acquainted with the land in controversy in this case, sold 
by Charles W. Lewis to Mr. Douglass ? 


Yes, sir. 
How long have you known it? 


le ne ae ont, 


oe a Fe ee Fin RE AS I Nos hia a hl ant ll F & ee , 
i Se So CNS a i ity wigs r ae Px. a ey ‘ Pe ae Be ine a sn haes . ee cee inn t's 28. Tree Fara 20% ES ese ee 7 ae te Ve aa 
{yo Sees Net EE gees Oe NT Ree RUE ae DASA" NC, A Oe ae ee ‘ “sagit'y ek ee eRe ea ee eee OS Be aR ee ee 
. : : Se To ee : ee OS 


= 


WALLACE DOUGLASS VS. CHARL#ES W. LEWis ET AL. 85 


I have known it ever since I was old enough to know 
59 anything, as I have resided at Barelas. 

Who had possession of that land and claiming it at the time 
you first knew it? 


Obj. Sustained, and the defendant then and there duly excepted. 
(Answer, not to jury.) 


Don Antonio Sandoval was in possession of it. 

Was he cultivating it and claiming it as his own? 

Yes, sir. 

Did he continue to cultivate it and claim it as his own and hold 
possession of it down to the time of his death? 

Yes, sir; he did. 

I will ask you if he did not have possession of and claim and 
— that with a large amount of adjacent land when you first knew 
iim. 


Court: How is that by any possibility material ? 
(No answer from counsel.) 


Did he have ditches upon this land and cultivate it? 

Yes, sir. 

Since his death, who has held possession of that land down to the 
time Lewis took possession of it? 

The heirs of Antonio Sandoval. 

Do you know them? 

Yes, sir. 

Teli the court their names. | 

There are five heirs. There was José Sandoval, Manuela Sando- 
val, Juan Sandoval, Catherina Sandoval, and Guadalupe Sandoval. 

You knew them all? 

I did. 

Are they the persons named and referred to in this will? 


Court: The will shows. 


They were devisees under the will? 
Yes, sir. 
60 Do you know anything about who were the administrators 
of his estate? 
I do; yes, sir. 
Who were they? 
Serafino Ramirez, José Gallegos, and Tomas C. de Baca. 
Did they act as administrators under his will? 
They did. 
State whether they partitioned and divided the estate between the 
heirs. 
Yes, sir. 
Did you marry one of the heirs of the deceased ? 
Yes, sir; I did. 
Which one? 
Candalaria Aragon. 
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Is that your name on the defendant’s Exhibit “ Y?” 

Yes, sir. 

Does that deed cover and embrace a portion of the land devised 
in his will to his heirs? 

Yes, sir. 

Did you and your wife take possession of this land under that di- 
vision ? 

Yes, sir. 

How long did you have possession of it? 

Since 1863; the direct heir being the mother of my wife and hav- 
ing died in my house. 

Is Candalaria Aragon the child of one of the direct heirs of An- 
tonio Sandoval ? 

Yes, sir. 

Court: The only child? 

Her mother had two children. 

Court: Did she leave a will? 

Yes, sir. 

Court: How did she will this property ? 
61 He willed his property to his two daughters. Candelaria 
Aragon, my wife, is the grandchild of Juana Sandoval, one 

of the heirs of Antonio Sandoval, being the daughter of Juan An- 
tonio Aragon, the son of Juana Sandoval. Juan Antonio Aragon 
had two daughters, and left a will. One of those daughters is my 
wife and her name is Candelaria Aragon, and the other is Josefa 
Aragon. 

What has become of Josefa Aragon ? 

She is alive. 

Did she make any division of this property ? 


Obj. as being matter of record. Sustained, and defendant then 
and there duly excepts. 


Did she devise all her part of the estate to you ? 
Court: Unless you have a deed 


Defendant excepts. 


Did Josefa Aragon devise all her part of that estate to you or did 
she have any interest in this land ? 

Josefa Aragon had no interest in the land in controversy in this 
case ; her land is still down there in her right. 


Court: That is immaterial. 


The land that you and your wife conveyed by this deed to Charles 
W. Lewis, was that her separate property ? 


Obj. Sustained and question excluded; to which defendant then 
and there duly excepts. 


How long had you been in possession of this land before you sold 
it to Lewis? 
I had the ownership and possession of this land from the time 
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that Antonio Sandovai died up to the time that my mother and 
7 father-in-law died. I kept both of them in my. house until they 
sed 7 died. 

When did they die? 
In 1866. 
di- 62 And after that time down to the sale and conveyance to 

Lewis you had the absolute possession, did you? 
Yes, sir. 

| Did any person after the death of Sandoval down to the sale and 
ot delivery of possession to Lewis even claim it in opposition to your 

claim in any way, or dispute your title ? 


Excluded, and defendant then and there excepts. 


(Ans. No one.) 

Do you know under what claim of title Antonio Sandoval in his 
lifetime claimed that land—the land in controversy—and other land 
adjacent to it? 

I do. 

State it. 

Under a title from the Mexican Government. 

Did he so claim to have the title from the Mexican Government 
whilst he lived upon the land and up to the time of his death? 


» Yes, sir; he did. 
| Did you ever see his title papers in the lifetime of Antonio San- 
doval ? 
I saw titles various times at the house of Antonio Sandoval; yes, 
sir. 


Of the lands in controversy here? 

Titles belonging to the land in question. 

Court: Did you ever read them ? 
: I did not read them all, but he often showed them to us, saying 
that those were the title to this land. 


“That is all excluded;” to which ruling the defendant, by 
counsel, then and there duly excepts. 


Do you know what became of these paper titles? 

I do; yes, sir. 

What? 

They were burned during a robbery committed on the house by 
thieves. 


How long before his death ? 
63 It was, more or less, in 1858 or ’9. 
Was Antonio Sandoval a Mexican citizen ? 
Yes, sir. ; 
Were you old enough to remember the time of the war between 
the U. S. and Mexico, in 1846? 
Yes, sir. 
Was he a citizen of Mexico at the time of that war? 
He was; yes, sir. 
Did he continue to be a citizen of Mexico at the time of 1848 
until the ratification of the treaty ? 
Yes, sir. 
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Did he continue to live here, in the Territory of New Mexico, and 
upon these lands until the time he died ? 

Yes, sir; he did. 

He lived all the time at the one place, did he? 

He did 

Did he state whilst he lived for how long he had owned that 
land from titles under the Mexican Government ? 

I don’t remember that we ever had a conversation with him as to 
when he obtained the titles, but when I was old enough to know 
anything I know that he had those titles. 

Did you know of any opposing title or claim set up to these lands 
by any person except Sandoval and his heirs and Lewis at any time ? 

No other person. 

Trovoro Lorez, being duly sworn, testifies: 

Banses: What is your age? 

I am about sixty-seven or sixty-eight years of age. 

Where do you live? 

At Los Barelas. 

How long have you lived there ? 

Since I was born. 
64 Do you know the land in controversy in this case between 
Mr. Douglass and Mr. Lewis ? 

Y es, sir. 

How long have you known it? 

I have known this land since I was born. 

Who was in possession of this land when you first knew it ? 

Antonio Sandoval. 

How long did. Antonio Sandoval continue in possession of this 
land from the time you first knew it ? 

I don’t remember how long. 

Did he continue in possession of these lands from the time you 
first knew them down to the time of his death ? 

Iie had the possession of them until he died. 

Do you weet te when he died ? 

He died in 1862. 

Where did he die? 

At his house. 

Where was his house ? 

At Los Barelas. 

Close to these controverted lands? 

The house is at the center of the possession of lands that he 
had—the grant of lands that he had. . 

Did he cultivate these lands or have them cultivated ? 

Yes, sir, 

Were you ever in his employ ? 

[ was mayor domv in the house of Sandoval for thirty years. 

Were you overseer of these lands in controversy during that time, 
together with other lands of Antonio Sandoval ? 

| was overseer of these as well as other lands and of his 
65 men that he had to work for him for over thirty years. 
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ad During that time did you cultivate those lands as mayor domo 
under him? 
We cultivated that by giving it on shares to others, and I was 
: overseer over it all. 
t ) During all that time? 
: Yes, sir. 
: Was there any dispute of his title to these lands during those 
: thirty years? 
' a «, 
No, sir. 
Since his death who has had possession of those lands ? 
: The heirs of Antonio Sandoval. 


Do you know that? 

Yes, sir. 

Do you know anything about the papers being burned in any 
| way—the titles to these lands? 

| I do. 

; State all you know about that. 

They tied me up and tried to burn me up with the papers. The 
thieves tied me up. 

What papers? 
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All the most valuable papers of Don Antonio Sandoval. 

Court: Did you ever read those papers ? 

y I don’t know how to read. I did not. 

Barnes: Did Antonio Sandoval state at that time what papers 
these were ? 


(Excluded. Allowed to answer.) 


Yes, sir; he did. He kept them in the room where he stayed 
himself. 
| What papers did he state they were? 
| They burned papers from the King of Spain and they burned 
notes and other documents that he had of debts owed to him from 
different people. 
66 Did he speak of burning titles to these lands in contro- 
versy ? 
He did say they had burned his titles to most of that—right then 
in the room when I was with him. 
What time did the burning occur? 
I don’t know what the date of it was. 
How long was it before his death ? 
Four or five or six years, at the most, before his death; I am not 
sure. 
Court: All this‘is excluded from the consideration of the jury; to 
which the defendants, by counsel, then and there duly except. 


(Afternoon Session, 5, 29, 84.) 


José LuEros, sworn, testifies : 


Where do you reside? 
At Los Barelas. 
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How long have you lived there? 

Since 1839. 

What is your age? 

Sixty-six years. 

Heve you been well acquainted in that locality and in that vicin- 
ity until now? 

Yes, sir. 

Do you know the land in controversy in this case? 


Court: If this is merely cumulative what advantage is there in 
swelling the record ? 


BaRNEs: It is not entirely cumulative. 


Who was in possession of this land when you first knew it? 
Don Antonio Sandoval. 
He cultivated it and claimed it as his own during that time? 
He did. 
Did you know him well in. his lifetime? 
67 Yes, sir; I lived there with him all the time. 

Did anybody else ever claim or have any possession of these 
lands, except Antonio Sandoval and his heirs and Lewis here, that 
you know of? 

No, sir. 

Anybody set up any claim to it in any way ? 

None to my knowledge. 

Were you ever in the employment of Antonio Sandoval in his 
lifetime ? 

Yes, sir; I was. 

In what capacity ? 

I was agent for the purpose of trading between here and the Re- 
public of Mexico. 

Was he a Mexican citizen when you first knew him ? 

Yes, sir. 

Did he continue to be a Mexican citizen to the time of the treaty 
between Mexico and this Government ? : 


Court: That is cumulative. 


Did you act as agent and clerk, for how long a time? 

I always lived at his house, and three consecutive years I went to 
Durango for the purpose of trading in sheep. 

What time was that? 

In 40, 71, and ’2. 

Under what title did he claim to own and hold that land ? 

He claimed it under different titles. I saw one of 1809 and ’15, 
1807 and ’9, and many titles of different years under which he 
claimed. 

Under what government did he claim title? 

Under the government of Mexico. 

Did he claim to have title by paper or deed, or in what manner ? 

He had different titles by purchase. 
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68 Did you ever see any of his titles or grants to lands—to 
this land—whilst he was in possession of it? 

I did. 

What were they ? 

The titles that I saw while he was in possession of this land were 
conveyances by other citizens to him of this land dated previous to 
my birthday. 

Did you ever see any title direct from the Mexican Government 
to these lands ? 

No, sir. 

Did you ever read any of those titles? 

I did read the titles. 

Did they cover and include this land in controversy ? 

They did; yes, sir. 

Now, what has become of these title papers, if you know? 

I do know. 

What became of them ? 

They were burned. 

At what period of time? 

I don’t remember the date exactly, but it was three or four years 
after the occupation by the American Government of this Territory. 

Where were they burned ? 

In the same room where he resided. 

What were the circumstances of that burning? State all you 
know about it. 

There were some Americans belonging to the United States band 
of music that was stationed here at that time; they went down to 
his house. They did not find Sandoval there at the time; they 
found his mavor domo. ‘They assaulted the house and broke into 
the bureau and took some silver coin and took all the valuable 
things that were in that bureau and tied up the mayor domo and 

set fire to the papers and tried to burn the mayor domo also. 
69 Who was the mayor domo? 
‘Tedoro Lopez. 

Is he the man that testified here this morning ? 

Yes, sir. 

Did you see that occurrence ? 

[ was not there when it actually happened. I saw everything 
next day. 

What signs did you see next day ? 

I saw that the bureau was broken and that they ext#acted what it 
contained, and I saw the remains of land papers burned up and a 
lot of common jewelry. 

Where was Antonio Sandoval at the time this burning took place, 
if you know ? 

He was at the town of Alameda, up the river here. 

And he continued in the possession of that land from that time 
up to the time of his death, claiming it under those titles ? 

He did; yes, sir. 

Did you see Lewis put in possession of that land ? 


6—226 
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Court interferes and stops counsel, as this is already in evidence, 
and this is now excluded from jury; to which the defendants, by 


counsel, then and there duly except. 


JUAN ArMIJO, being duly sworn, testifies : 


Defendant offers to prove by this witness that his age is sixty-five 
years, and that he knew Sandoval for sixty years—sixty years ago; 
that Sandoval was in possession of this land, claiming it and hold- 
ing it and using it as his own, and that this witness bought lands 
from Antonio Sandoval, ete., all of which is excluded; to which 
ruling of the court the defendants, by counsel, then and there duly 
except. 
That the witness tried to buy these lands in 1846 whilst 
70 Sandoval was in possession, and that Sandoval’s devisees took 

possession of these lands, &c.; that there was a partition and 
division. 

¢xcluded, and defendants then and there duly except. 

And that all the heirs of Sandoval, since the making of this par- 
tition, have acquiesced in the same and never disputed the validity 


of it. 
Excluded ; to all of which the defendants then and there duly ex- 


cept. 
ANTONACIO Montoya, being duly sworn, testifies : 


What is your age? 

I was born in 1828. 

Where were you born ? 

At Los Ranchos de Albuquerque. 

Where have you lived all your life? 

I lived at Ranchos de Albuquerque when I was and until I was 
about five years of age, and afterwards at Los Candelarias. 

Are you acquainted with the land in controversy here? 

Yes, sir. 

How long have you known it? 

I know this land ever since 1834. 

Court: Is this cumulative ? 7 

BaRNES: Defendant proposes to prove by this witness that he has 
known the land and lived near it since 1834, and that in 1834 San- 
doval was in possession of it and continued to hold possession of it 
down to re tem of his death, in 1862, and that during all that time 
no one undertook to dispute his title, and possession was kept up 
down to the time of the delivery of possession to the plaintiff. 


Court: You have all that in proof. 
And we propose to prove by this witness that he was at the 


71 house of Sandoval, and while at the house it was robbed and 
his papers were burned, and he saw the remains after the 
burning. 


All excluded by the court; to which ruling the defendants then 


and there duly except. 
Memorandum.—Argument re. acquiescence in partition, &e. 
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, . Defendants offer to prove by Juan Lueros that he was present 
y and saw and witnessed the division and partition of this land by the 
j administrators between the devisees, and that they each took pos- 
| session of their respective portions as early as 1865, and that the 
| partition has been acquiesced in ever since. 
All of which is excluded, and the defendants then and there duly 
: except. 
And the defendant, by counsel, now moves the court to direct the 
official stenographer of this court to read all this evidence and have 
it go to the jurv for their action. 
Refused ; to which defendants then and there.duly except. 
Memorandum.—Argument re. amount of recovery; Stone, Barnes, 
Warren, Ke. 


BARNES: In no view of this case is the plaintiff entitled to recover. 
He has no ¢ause of action, and if he has he is only entitled to nom- 
inal damages, because there is no pretense on the plaintiff’s part 
_ that be has been disturbed in the possession of the land, and that 
nv actual injury has resulted to him whatever, and because lie has 
not offered to place the defendant in statu quo, and that he is in no 
condition, either in a court of law or equity, to get any relief, and if ' 
he was in a court of equity he would have to do equity, &c., and 
therefore the amount of his recovery here must be nominal dam- 
ages, and therefore defendants move the court to instruct 
72 the jury that the damages in this case can only be nominal, 
or the sum of one cent; and defendants also move the court 
to instruct the jury that they must find for the defendants, because 
the plaintiff cannot recover, and the jury in a cause of this kind 
must assess the damages, and as they have claimed no damages 
they have put themselves out of court, &ce. 
All denied, and defendants then and there except. 


on 


Court: Gentlemen of the jury: There is no question of fact in 
this case fur you to pass upouw. There are only questions of law, 
which it is the duty of the court to pass upon, and the entire respon- 
sibility of passing upon such questions is with the court. 

The court instructs the jury that it is their duty under the law and 
the evidence in this case to find a verdict for the plaintiff and assess 

99 


his damages at the sum of $5,333.53, being the amount of the money 
paid by him for the land in question. 


To which instructions the defendants then and there except, be- 
cause such instruction is not authorized by law or sustained by the 
evidence, and the defendants except to the refusal of the court to 
give the instructions demanded by defendants regarding damages. 
- Letters of administration offered in evidence by defendants and 
filed as exhibits herein by defendants, marked Defendants’ Exhibits 
O, P, Q, R, 8S, by permission of court; to which plaintiff then and 
there duly excepts. 
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(PLAINTIFF’s Exurpit “ A.”) 
Warranty Deed. 


TERRITORY OF New Mexico, County of Bernalillo: 


This indenture, made this 13th day of May, in the year of our 

Lord one thousand eight hundred and eighty-two, between 

73 Charles W. Lewis and Jessie A. Lewis, his wife, both of Albu- 

querque, in the county of Bernalillo and Territory of New 

Mexico, parties of the first part, and Wallace Douglass, of Albu- 

querque, in the county of Bernalillo and Territory of New Mexico, 
party of the second part, witnesseth : 

That the said parties of the first part, in consideration of the sum 
of five thousand three hundred and thirty-three 334 (5,3833.334) dol- 
lars, lawful money of the United States, to them in hand paid by 
the said party of the second part at or before the ensealing and de- 
livery of these presents, the receipt whereof is hereby acknowledged, 
and the said party of the second part, his executors and administra- 
tors, forever released and discharged from the same, by these pres- 
ents have granted, bargained, sold, aliened, remised, released, con- 
veved, and confirmed, and by these presents do grant, bargain, sell, 
alien, remise, release, convey, and confirm, unto the said party of the 
second part and to his heirs and assigns forever all that certain 
tract, piece, parcel, or lot of land situate, lying, and being in Las 
Lagunitas, in the county of Bernalillo and Territory of New Mexico, 
known, bounded, and described as follows: On the north by lands of 
James Murphy; on the south by lands of Charles W. Lewis; on the 
east by the base of the sand hills, and on the west by the Rio 
Grande, being four thousand seven hundred and eleven (4,711) feet 
from east to west and one thousand four hundred and ninety (1,490) 
feet from north to south, and containing one hundred and sixty (160) 
acres, together with all and singular the tenements, hereditaments, 
and appurtenances thereunto belonging or in anywise appertaining, 
and the reversion and reversions, remainder and remainders, rents, 

issues, and profits thereof, and also all the estate, right, title, 


74 interest, dower or right of dower, property, possession, claim," 


and demand whatsoever, both in law and equity, of the said 
party of the first part of, in, and to the above-granted premises and 
every part and parcel thereof, with the appurtenances : 

To have and to hold the above mentioned and described prem- 
ises, with the appurtenances and every part thereof, to the said party 
of the second part, his heirs and assigns, forever. 

And the said parties of the first part and their heirs the above- 
described and hereby granted and released premises and every part 
and parcel thereof, with the appurtenances, unto the said party of 
the second part, his heirs and assigns, against the said parties of the 
first part and their heirs and against all and every person and per- 
sons whomsoever lawfully claiming or to claim the same or any 
part thereof shall and will warrant and by these presents forever de- 


fend. 
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In witness whereof the said parties of the first part have hereunto 
set their hands and seals this 13th day of*May, A. D. 1882. 
CHARLES W. LEWIS. — 
JESSIE A. LEWIS. SEAL. 


TERRITORY OF New Mexico, County of Bernalillo: 


On this 15th day of May, A. D. 1882, before me, Melchior Werner, 
pronaes clerk, personally came Charles W. Lewis and Jessie A. Lewis, 
ils wife, to me personally known to be the same persons whose 
names are signed to and who are parties to the foregoing deed of con- 
veyance, and acknowledged that they signed, sealed, and executed 
the same freely and voluntarily for the purposes therein mentioned ; 
and the said Jessie A. Lewis, being by me first informed of the 
contents of said deed of conveyance, confessed, on examina- 
75 tion separate and apart from and independent of her said 
husband, that she signed, sealed, and executed the same 
freely and voluntarily for the purposes therein mentioned without 
any compulsion or the illicit influence of said husband. 
Given under my hand and official seal this 13th day of May, 
A. D. 1882. 
[Seal Probate Court. ] 


MELCHIOR WERNER, 
Probate Clerk of Bernalillo Co. 


«-m 
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TERRITORY OF New Mexico, County of Bernalillo: 


— 
_ 


I, Melchior Werner, clerk of the probate court, and ex officio 
recorder in and for the county of Bernalillo, in said Territory of 
New Mexico, certify that the foregoing deed of conveyance was filed 
in my office for record by Wallace Douglass on the 13th day of May, 
A. D. 1882, at 5 o’clock p. m., and that the same is duly recorded in 
Book R of the Record of Deeds of said county of Bernalillo, on 
page 452. 

In witness whereof I have hereunto set my hand and official seal 
this 18 day of May, A. D. 1882. 


[Seal Probate Court. ] 7 , 
MELCHIOR WERNER, 
Clerk and ex Officio Recorder, 
Bernalillo County, Territory of New Mezico. 


Stipulation of Counsel. 
In the District Court of Bernalillo County. May Term, 1884. 


WaLLAcEe Dovua.ass, PI’t’ff, ) 
v8. No. 975. 
CHARLES W. Lewis et al., Def’ts. f 


Covenant. 


76 And now comes the attorneys for the plaintiff and also the 
attorneys for the defendants, and thereupon they stipulate 
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and agree for the respective parties, plaintiff and defendants, in this 
said suit, in order to have a full understanding of the case by the 
supreme court of New Mexico, that the tracing of the original map 
introduced by the plaintiff and referred to by Max Frost, register 
of the United States land office, Santa Fé, New Mexico, in his evi- 
dence and referred to in the stenographic notes, as also the survey 
of Paulson, introduced by the plaintiff and read in evidence by them 
and referred to in the evidence of Surveyor Hill in this case, shall 
be treated and considered as a part of the record in this case, and 
that said tracing and survey on file in this suit shall be attached 
to and accompany the record in this case when nade out as though 
the same had been actually copied into the bill of exceptions in this 
case, and no advantage shall be taken by either party on the hear- 
ing in the Supreme Court because of such papers not being actually 
copied into the bill of exceptions. 
H. L. WARREN, 


STONE & STONE, 
Attorneys for Plaintiff. 
S. M. BARNES, 
STEARNS & DOUGLAS, 
Attorneys for Defendants. 


(Endorsed :) Filed in my office this 20th day of October, 1884. 
Edmund H. Smith, clerk. 


(DEFENDANTS Exuipsit I.) 


UnitrepD STATES OF AMERICA, 
Territory of New Mexico, County of Bernalillo : 


77 Know all men by these presents that I, by my attorney, 

Guadaloupe Gutierrez, duly authorized to execute deed for 
me by power of attorney dated July 11th, 1879, Maria Dolores La- 
doux, legitimate heir of Maria Apolonia Lucero y Sandoval, de- 
ceased, for and in consideration of the sum of one hundred dollars 
to Guadalupe Guiterrez, as attorney,in hand paid, the receipt whereof 
is hereby acknowledged, has this day bargained, sold, and conveyed, 
and by these presents doth bargain, sell, and convey, unto Char‘es 
W. Lewis, his heirs and assigns, forever a certain piece or parcel of 
land, lying and situated in the sitio of Barelas and county of Berna- 
lillo and known as the Lagunitas, measuring from north to south 
two hundred varas, and bounded on the north by the lands of Jesus 
Baca, on the south by the lands of Apolonia Lucero y Sandoval, de- 
ceased, on the east by the foot-hills, on,the west by the Rio Grande 
del Norte; to have and to hold the said piece or parcel of land to 
the said Charles W. Lewis, his heirs and assigns, forever in as ample 
and perfect a manner as the said heir of Maria Apolonia Lucero y 
Sandoval had and held just before the execution of this conveyance ; 
and [, Guadalupe Guiterrez, as the attorney-in-fact of the heir, Maria 
Dolores Ledoux, do covenant and agree, for the said Maria Dolores 
Ledoux, her heirs and assigns, forever with Charles W. Lewis, his 
heirs and assigns, as follows: That the said Guadalupe Guiterrez, as 
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attorney of Maria Dolores Ledoux, as shown by power of attorney 
dated July 11th, 1879, and recorded in Book “G,” pages 494 and 
495, has full authority to sell and dispose of said piece or parcel of 
land, and that the same is free from all incumbrances; that the said 
Charles W. Lewis, his heirs and assigns, shall quietly enjoy the oc- 
cupancy of said piece or sino, land, free from all claims or 
78 demands of the said Maria Dolores Ledoux, her adminis- 
trators, executors, and assigns; that the said Maria Dolores 
Ledoux will defend and protect the said Charles W. Lewis, his heirs 
and assigns, to the said piece or parcel of land against all claims and 
demands and against persons claiming to be heirs of the said Maria 
Apolonio Lucero y Sandoval. 
Witness my hand and seal, at Albuquerque, N. M., this 14th day 
of August, A. D. 1879. 


his 
GUADALUPE + GUTIERREZ, [srat.] 
mark. 


pipe: 


For Maria Dolores Ledoux. 
Witness: 
JUAN ROMERO. 


7 


wey 


TERRITORY OF NEw Mexico, County of Bernalillo: 
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4 This day personally appeared before me, Melchior Werner, clerk 
q of the probate court in and for said county and Territory, the above- 
- named Guadalupe Gutierrez, personally known to me as the above- 


named attorney of Maria Dolores Ledoux, and acknowledged the 
execution of the above deed to be his voluntary act and deed for 
the purposes therein mentioned. 

Witness my hand and official seal, at Albuquerque, this 14th day 
of August, A, D. 1879. oes 


[Seal Probate Court. ] 
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MELCHIOR WERNER, 
Probate Clerk. 
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TerRRitorY oF New Mexico, County of Bernalillo: 


I, the undersigned, do hereby certify that the foregoing deed has 
been recorded on Record Book “G,” pages 495, 496, and 497. 
In witness whereof I have hereunto set my hand and the official 
seal this 14th day of August, A. D. 1879. 
[Seal Probate Court. ] 


79 MELCHIOR WERNER, 
Probate Clerk and ex Officio Recorder. 
(Copy.) 
DEFENDANTS ExHipir 2. 


TERRITORIO DE NurEvo Mexico, Condado de Bernalillo : 


Sepan todos por estas presentes, que yo Maria Dolores Ledoux, 
residente en La Cueva, Condado de Mora y Territorio de Nuevo 
Mexico, heredera legitima de la finada Maria Apolonia Lucero y 
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Sandoval, reposando entera conféandra en la integridad de mi esposo 
Guadalupe Gutierrez; por este, lo constituyo y apodéro mi unico y 
legal agente, para que por mi, y en mi nombre, reclame, colecte, 
reciba, y descargue cuanto sea necesario y requerido, en el enforza- 
mento de mi derecho, reclamo, interes y privilegio como heredera, a 
los bienes, herencias y tenencias de la dicha finada Ma. Apolonia 
Lucero de Sandoval. 

Para este fin, mi esposo Guadalupe Gutierrez tendra absoluto poder, 
entera autoridad, y completa facultad irrevocable. 

En cuyo testimonio pongs mi nombre y sello en La Cueva, hoy 


11 de Julio, A. D. 1879. 
su 
MA. DOLORES + LEDOUX. [sELLo.] 


marca. 


| } 


TERRITORIO DE Nurvo Mexico, Condado de Mora: 


Ante mi, John Florence, escribano de la corte de Pruebas, en y por 
dicho Condado y Territorio, personalmente comparecio Ma. Dolores 
Ledoux, a mi personalmente conoceda, y declaré que ella, firmo 
sello y ejecuto el antecedente por los intentos y fenes en él espe- 

cificado. 
80 En testimonio de lo cual pongo mi nombre y sello oficial 
hoy dia 11 de Julio, A. D. 1879. 
JOHN FLORENCE, 
Escribano. 
tnregistrado hoy dia 14 de Agosto, A. D. 1879. 
MELCHIOR WERNER, Clerk. 


TERRITORY OF New Mexico, County of Bernalillo : 


I, J. L. Perea, Jr., probate clerk and ez officio recorder in and for 
said county, hereby certify that the foregoing is a true copy of the 
records in my said office, as appears of record in my said office, in 
vol. G, folios 494 and 495. 

Given under my hand and official seal this May 14th, 1884. 

[SEAL. | J. L. PEREA, Jr., 
Clerk and Recorder, 
By C. PIERCE, Deputy. 


Endorsed: 975. Bern. Co. Filed in my office this 30th day of 
May, 1884. Edmund H. Smith, clerk. 


(DEFENDANTS EXHIBIT O.) 
TERRITORIO DE NuEvo Mexico, Condado de Bernalillo : 


Sepan todos por estas presentes como nosotros José Manuel Gal- 
legos, Francisco Tomas Cabeza de Baca, José Serafin Ramires como 
principales y Manuel Armijo, Nestor Montoya, Antonio Luna, 

81 Pedro Armijo, como fiadores somos tenidos y firmemente ob- 
ligados hacia el Territorio de Nuevo Mexico en la suma de 
cinquenta mil pesos, al pago de cual, nos obligamos bien y fielmente, 
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tanto por nosotros mismos, como por nuestros herederos, ejecutores 
y administrados, en fé de lo cual poemos nuestro nombres y selios 
en Bernalillo hoy el dia 3 de Febrero, A. D. 1862. 

La condicion de la presente obligacion 6 fianza es tal, que por 
cuanto el dia de hoy han sido nombrados por la Corte de Pruebas 
ef del Condado de Bernalillo los Sefiores Manuel Gallegos, Francisco 

Tomas Cabeza de Baca y José Serafin Ramires, administradores 
legales de todos los bienes del finado Don Antonio Sandoval, Ahora, 
| ei los dichos administradores dan cuanta, pagan y entregan todos 
’ los dineros y propriedades del dicho finado a los herederos legales 
del dicho finado, y haran todos las demas cosas, que les son requeridas 
por la ley, para el fiel cumplimiento de sus deberes como tales ad- 
ministradores, entonces esta fianza sera nula y de ningun valor, de 
lo contrario quedasé en toda su fuerza y efecto. 
JOSE M. GALLEGOS. SELLO. | 
TOMAS C. bE BACA. SELLO. 
JOSE SERAFIN RAMIRES. fsgtzo.] 
NESTOR MONTOYA. ee, 
ANTONIO LUNA. SELLO. 


PEDRO + ARMIJO. — [sexro.] 


firma 


4 | MANUEL ARMIJO. — [setr0.] 
Certifica que hoy 3 de Febrero de 1862, hé enregistrado la ante- 


Be cedente fianza. 
NESTOR MONTOYA, 
Diputado Escribano de la Corte de Pruebas. 


82 TERRITORY OF NEw Mexico, County of Bernalillo : 


I, J. L. Perea, Jr., probate clerk and ez officio recorder in and for 
said county, in the Territory aforesaid, do hereby certify that the 
above and foregoing is a true and correct copy as appears from the 
records now in my Office. 

Witness my hand and official seal this 30th day of May, A. D. 
1884. 

[ SEAL. | J. L. PEREA, JR., 
Probate Clerk and ex Officio Recorder, 
By L. T. ROBERTS, Deputy. 
TERRITORY OF NEw Mexico, County of Bernalillo: 

I, J. L. Perea, Jr., probate clerk and ez officio recorder in and for 
said county, in the Territory aforesaid, do hereby certify that the 
above and foregoing is a true and correct copy as appears from the 
records now in my Office. 3 

Witness my hand and official seal this 30th day of May, A. D. 
1884. 

[SEAL. ] 


Probate Clerk and ex Officio Recorder, 
Per , Deputy. 
(Endorsed :) 975. Filed in my office this 30th day of May, 1884. 
Edmund H. Smith, clerk. 
7—226 
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DEFENDANTS Exuipirt “ P.” 


TERRITORIO DE Nurvo Mexico, Condado de Bernalillo : 


83 Personalmente de presenté ante mi, Pedro Lopez, uno de 

los Jueces de Paz de precinto numero 7 del Condado y Ter- 
ritorio arriba dicho, Nestor Montoya y bajo su juramento decio que 
el sin parcialidad, y la mejor de su capacidad cualuara los hierres 
del finado Don Antonio Sandoval, segun llegeren a su nista y cono- 


ciniento. 
NESTOR MONTOYA. 


Juramentado y subscrito ante me, hoy el dia 5 de Febrero, A. D. 


1862. 
(Firmado) PEDRO LOPEZ, 
Juez de Paz. 


Certifico hoy 5 de Febrero de 1862 que he enregistrado la ante- 
cedente declaracion juramentado. 
NESTOR MONTOYA, 


Diputado Escribano de la Corte de Pruebas. 


TERRITORY OF NEw Mexico, County of Bernalillo : 


I, J. L. Perea, Jr., probate clerk and ex officio recorder in and for 
said county, in the Territory aforesaid, do hereby certify that the 
above and foregoing is a true and correct copy as appears from the 
records now in my office. 

Witness my hand and official seal this 30th day of May, 1884. 

[ SEAL. | J. L. PEREA, Jr., 
Probate Clerk and ex Officio Recorder, 
By L. T. ROBERTS, Jr., Deputy. 


(Endorsed :) 975. Filed in my office this 30th day of May, 1884. 
Edmund H. Smith, clerk. 


84 (DEFENDANTS Exuipit “Q.”) 


TERRITORIO DE N. Mexico, Condado de Bernalillo : 


Por cuanto la corte de pruebas del condado de Bernalillo en el 
Territorio de Nuevo Mexico ha sido informado que el Senor Don 
Antonio Sandoval, residente del dicho condado y Territorio, murié 
en el dicho Condado y Territorio, el daa veinte y cinco de Enero, del 
afio del Sefior de mil sesenta y dos, habiendo testado el dia once de 
Junio, del ano de 1860; cuyo testamento ha sido oprobado por dicha 
corte, dejando en el dicho Condado y Territorio propiedades y bienes 
que pueden ser perdidos 6 distninuidos en su valor, no habiendo un 
administrador que tenga cuidado de ellos; y por cuanto, los Sefiores 
José Manuel Gallegos, Francisco Tomas Cabeza de Baca y José Sera- 
fin Ramires han hecho aplicacion 4 la dicha Corte de Pruebas, para 
obtener letras testamentarias y de administracion de dichos bienes, 


Re: 


WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 51 


y han prestado el debido juramento, y dado las correspondientes 
fianzas, para el fiel cumplimiento de sus deberes como tales admin- 
istradores. Por lo tanto: | s 
Yo, Julian Perea, Juez de Pruebas, en y por el Condado de Ber- 
nalillo, en el dicho Territorio, en virtad de la auioridad en mi con- 
ferida por la ley, he nombrado y por estas presentes nombro y dec- _ 
laro 4 los dichos Sefiores José Manuel Gallegos, residente del Con- 4 
dado de Santa Fé; Francisco Tomas Cabeza de Baca, residente del a 
Condado del Santa Ana; y Jose Serafin Ramires, residente del Con- 
dado de Bernalillo, administradores legales de todos los hienes y 
propiedades, dineros y creditos, derechos y privilegios, que éran al i 
tiempo de su muerte del dicho finado Don Antonio Sandoval. En- a 
tendido que los dichos administradores deberan dar cuenta 
85 de ellos 4 ésta corte cada un afio, hasta la conclucion final de 
su administracion, y hacer todas las demas cosas relativas 4 
la dicha administracion como requerido por la‘ley, 6 por orden de 
esta corte, 6 cualquier otra corte teniendo jurisdiccion en el asunto, 
En testimonio de lo cual pongo mi nombre oficial, y causo que el 
sello de la Corte de Pruebas del dicho condado, sea estampado en 4 
estas letras testamentarsas y de administracion, dadas en Bernalillo + 
hoy el dia tres de Febrero aiio del Senor de mil ocho-cientos sesenta 
| y dos. 
Gi: | Firmado. | JULIAN PEREA, 
Juez de Pruebas. 


a >... 
7 - 
r Abe eteneteae 


4. om ti yn 6 seam 


Certifico que hoy 3 de Febrero del ano del Sefor de 1862, he en- 
registrado las antecedentes letras de administracion. 
NESTOR MONTOYA, 
Diputado Escribano de la Corte de Pruebas. 


TERRITORY OF NEw Mexico, County of Bernalillo: 


I, J. L. Perea, Jr., probate clerk and ez officio recorder in and for 
said county and Territory aforesaid, do hereby certify that the above 
and foregoing is a true and correct copy as appears from the records 
now in tiny office. 


Witness my hand and official seal this 30th day of May, A. D. 


1884. 
[ SEAL. ] J. L. PEREA, JR., 
Probate Clerk and ex Officio Recorder, 
. By L. T. ROBERTS, Jr., Deputy. 
86 (Endorsed :) Filed in my office this 30th day of May, 1884. 


Edmund H. Smith, clerk. 


(DEFENDANTS Exuisit “ R.”) 


TERRITORIO DE Nuevo Mexico, Condado de Bernalillo : 


Personalmente se presento ante mi Julian Perea, Juez de Pruebas 
del Condado y Territorio arriba dicho Facundo Pino, y bajo de su 
juramento declar6é que el sin parcialidad y a lo mejor de su capa- 


ee 


52 WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 


cidad avaluara los bienes del finado Don Antonio Sandoval, segun 
lleguen bajo su vista y conocimiento. 
FACUNDO PINO. 


Juramentado y subscrito ante mi, hoy el dia 3 de Febrero, A. D. 


1862. 
(Firmado) JULIAN PEREA, 
Juez de Pruebas. 


Certifico hoy 3 de Febrero, A. D. 1862, que he enregistrado la 


antecedente declaracion jurada. 
NESTOR MONTOYA, 
Diputado Escribano de la Corte de Pruebas. 


TERRITORY OF NEw Mexico, County of Bernalillo: 


I, J. L. Perea, Jr., probate clerk and ex officio recorder in and for 
said county, in the Territory aforesaid, do hereby certify that the 
above and foregoing is a true and correct copy as appears from the 
records now in my office. 

Witness my hand and official seal this 30th day of May, A. D. 
1884. 

[SEAL. ] J. L. PEREA, JR., 
Probate Clerk and ex Officio Recorder. 


87 (Endorsed :) 975. Filed in my office this 30th day of May, 
1884. Edmund H. Smith, clerk. 


(DEFENDANTS Exutipit “8.”) 
TERRITORIO DE NuEvo Mexico, Condado de Bernalillo : 


Personalmente se presentason ante mi Julian Perea, Juez de 
Pruebas del Condado, y Territorio arriba dicho las Senores José 
Manuel Gallegos, Francisco Tomas Cabeza de Baca, y José, Serafin 
Ramires, y bajo desu juramento declardson que ellos bien y fielmente, 
administrarén los bienes del finado Don Antonio Sandoval; que 
har4i. un inventario exacto y completo de todos los bienes y pro- 
piedades de dicho finado; y que cumpliran y ejecutarén la ultima 
voluntad testamentaria de dicho finado, y que haran todas los demas 
cosas relativas a la dicha administracion como requerido por la ley, 
6 por orden de esta corte, 6 cualquiera otra corte teniendo jurisdic- 
cion, con debida delegincia. 

JOSE MANUEL GALLEGOS. 
TOMAS C. pe BACA. 
JOSE SERAFIN RAMIRES. 


Juramentados subscritos ante mi, hoy el dia 3 de Febrero, A. D. 


JULIAN PEREA, 
Juez de Pruebas. 


1862. 
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Certifico haber enregistrado el antecedente juramento hoy 3 de 


Febrero de 1862. 
NESTOR MONTOYA, 
Diputado Escribano de la Corte de Pruebas. 


Ai 88 TERRITORY OF New Mexico, County of Bernalillo: 


I, J. L. Perea, Jr., probate clerk and ex officio recorder in and for 

said county, hereby certify that the foregoing is a true copy of 

the records in my said office as appears of record in my said office, 

7 in vol. G, folios 494 and 495. 
) Given under my hand and official seal this May 14th, 1884. . 
| J. L. PEREA, JR., 3 
Probate Clerk and ex Officio Recorder, a 
By L. T. ROBERTS, Jr., Deputy. 


(DEFENDANTS Exursir V.) 


Hijuela de Guadalupe Sandoval quien fue instituida heredera por 
el finado Antonio Sandobal y Tafolla, y debeheber por todos sus 
derechos sobre el capital inventariado de dicho finado, la suma de 
43,516 pesos 34 centavos y 4-4 dec. Y para su pago se le adjudi- 
: can los bien es siguientes: 


PRIMERANENTE EN BIENES RAICES. 


\e.2 No. 
H 1 Dos mil p’s en el citio de Agua Negra-_-~-.---- 2,000 
“> 2 Cien p’s en el citio del Ojo los Meganos__._.-_-- 100 
; 3 Cuatrocientos cuarento p’s cuarenta centavos en 
el cito de San Antonio de Corrales....-.----- 400 40 
4 Mil seiscientos p’s en el citio de Barelas.....-._- 1,600 
5 Veinte y cuatro p’s en varios pedazas de tierra en 
PLDI os ssceiissininegs netin sh niente icin ileinadimpiiiine 24 
6 Doscientos diez p’s cuarenta centavos en 
89 verios pedazos de tierra en Bernalillo-- 110 40 


7 Mil trescientos treinta y tres p’s y treinta y 
tres centavos, un octavo tercera parte del 
valor de la casa del finado, Barelas_.--- 1,333 334 


EN DINERO QUE SEDEBE AL ESTADO. 
8 Cinco mil cuatrocientos p’s en una deuda del Go- 


CSD DONO an sic snthcininsiin ice: wails ai csipealicteibam aaa 5,400 
9 Ocho mil trescientos ocho p’s secenta y cinco cen- 
‘ tavo en deuda contra Juan de Dios Marques de 
GUFENG .2....26 conc navnes somabinmenicieeeninia 8,305 65 
10 Dos mil contra Juan Nepomuceno Viquide del 
Rtas CONGR OE Goin wo nd nccnccwwitmnna 2,000 
11 Mil quinientos ochenta p’s contra Francisco Cha- 
VOR F Find cuits dein nntunetiimen 1,580 
12 Novecientos treinta y tres p’s veinte centavos en 
SUGD EAOURRIOD ci cie ersienis ow eenensinliiienes 933 20 
‘ 13 Trescientos dies y ocho p’s cuarento y ciete cen- 
tavos en Felix Seca oh se inithesealieeileastesdiisinainitigianiaiaa 318 47} 


25,048 452 


90 


91 


4] 


42 
43 
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25,048 452 
680 


DOGO 1A VOCNGi.. ed Lacs 
Seiscientos ochenta p’s en el extrangero Saco 
DOE bein once cviinninn Sena 
Quinientos veinte y seis p’s secenta centavos en 
Pe SNES COON ec tiins iieiine 
Quinientos veinte y seis p’s en Manuel Barela-_-_- 
Trescientos cuatro p’s ochenta centavos en Lo- 
SORES TIRGIOUR oi cee cw ecdbnipud Meeks 
Doscientos secenta y cinco p’s en José Manuel 
I sie sien co cis wcities ee talaga elisa alec 
20 Doscientos ochenta y cuatro p’s cuarenta 
centavos en Clemente Saracino ......-- 
Cuatrocientos veinte y ciete p’s veinte centavos en 
Antonio Maria Sanches de Santa Fé_________ 
Cuatrocientos ochenta pesos en el Estado finado 
TO TOUR: Un cs ssctittiesitciedinittisclsi crite 
Cuatrocientos noventa y un p’s cuarenta centavos 
OO ie dacs te ne tm evn erin seg pineal: ee eid 
Doscientos veinte v seis p’s ochenta centavos en 
Pe IO cei en essen win: eign nil eign dees 
Doscientos veinte p's en Manuel Doroteo Pino_- 
Cuatrocientos p’s en Miguel Pino Santa Fé Recivi 
bee PNG... ncane cman women aniind tmnnbman emma 


Cuatrocientos cae D’ ’s en Santiago Gonzales__-_ 
Trescientos quince p’s en José Griego_____- --_- 
Doscientos p’s en el Antonio Roble-----.-...--- 
Ciete p’s dies y ocho centavos en Pedro Cleto Lo- 

BOF cake wwwen snemmemendipinemea mimniwmeheint 
Jatenta y ocho p’s Henry UNI silat ihe didciiiciisitciies 
Cincuenta p’s en Manuel Sabedra._._----__-_-- 
‘inecuenta p’s en Francisco Armijo__-----.----- 
Veinte ps en Rafsela Ruiz..................... 
Seis p’s en José Dolores Baca....-...-....-.--- 
Veinte y ocho p’s cecentra y ciete centavos en Pablo 

NN seisicssiscree enineis eect iexeniens alain is ety ili 


526 60 
526 


304 80 
265 


284 40 


480 
491 40 


226 80 
220 


400 


790 
420 


7 18 


38 Cien p’s en Julian Guaken____-~---_---- 
39 Quince p’s veinte centavos én Manuel An- 
ROU RONNIE 6 cin suntan cate eee ie 

40 Doce p’s en Ma. Gailegos de Barelas__-~-_- 
Noventa y nueve p’s viente centavos en Juan 
I ca ins ws ensvtiv id acd eae ea ee 
Treinta y nueve p’s veinte centavos en José Rafael 
eT RN 8 BE? Re OREM 
Seiscientos ochenta p’s en Juan Archibeque, pago 
PR IO scien to ssiciee. serine teiniptinlbniniiiais 


31,805 503 


31,805 502 
100 
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Diez p’s en Rumualdo Archibeque------------- 
Veinte y dos p’s en Miguel Lucero---..-------- 
Veinte p’s en Miguel Lerna.....------.---. ---- 
Treinta p’s en Lucas Gurulé-----.---..----.-- 
Cuarenta p’s en José Man’l Sabedra-_-_--~---.--- 
Veinte p’s en Roman Baca-----------..-------- 
Noventa nueve p’s en Ambrosio Chavez-_------- 
Cuarenta y un p’s cuarenta centavos en Anto. 

ROGER JETRO... nn condane+ shana eninn 
Doscientos secenta y cuatro p’s Manuelito Chavez 

Oh BeOlIGUG « .cdniicicicciccininn camsiemeinnl 
Ciento veinte y un p’s setenta centavos en Pablo 

FO iicwe sce cenceunicnann sweated 
Veinte y ciete p’s doce centavos en Juan Garcia-. 
Dos p’s ochenta centavos en Pedro Baca-----~-- 
Veinte p’s en Anto. José Molina__-.--------.--- 
Seis p’s ochenta centavos en Anto. Esperillon 

Sabedra 
Seis p’s ochenta centavos en Man’l Sabedra de 

Sebolletta 
Quince p’s secenta centavos José Dario Sabedra -. 


ec ee 
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40 


Tres p’s veinte centavos Juan Alfara.-----...-. 
Sums GO VU. <a cnn mcnnnimmisn dminnicte 
61 Cecenta p’s en Blaz Lucero-..---.---.---- 


Ciento secenta y seis p’s secenta centavo en José 
GO) DRC cvsisin ns cehdcina tatsdinn theism 
Once p’s en Julian Tenorio.............-.----<< 
Veinte p’s en Juan José Lucero......---------- 
Diez nueve p’s treinte y ciete un cuatro centavos 
en Marcos Sanches Vergara. --..-.-------.- -~- 
Cuatro p’s ochenta centavos en Ma. de Jesus Lu- 
CWO nnn cb newindian simiilimeiuiiae cnn aaanins: 
Ocho p’s en Juan José Gonzalez...--.-------.-- 
Veinte p’s en José Gonzalez y en es- 
Cecenta p’s en José Gonzales y su esposa, 
posa 
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Ochenta y nueve p’s ochenta centavos en Diego 


Gomez 
Mil cuarenta p’s en Gervacio Nolan-...-------- 
Quinientos setenta y ciete p’sen Juan Ortega -.__- 
Cuarenta v un p’s veinte centavos en Roman Or- 

CII on nsw ctree: ccersleinie wrench ae sa cabaniliamnaiad sibaleiaaes ania 
Ocho p’s en José Ma. Benabide 
Secenta p’s en Tomas Salanda 
Doscientos cincuenta y tres p’s cuarenta centavos 

en Francisco Esquivel de Mora-....-.-------- 
Diez y seis p’s en Bueneventura Lovato 
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374 


80 
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Tres p’s cincuenta centavos en José Francisco Fer- 


I cil ce ever intiassiona dati tian sain wine winwids 3 50 j 
Cincuenta y cuatro p’scincuenta y cinco centavos 
en Juan Antonio Sarracino--...------- 54 55 
80 Trienta y cuatro p’s en José Rafael Garcia 34 
81 Secenta p’s en José Anto. Chavez-------- 60 
Doce p’s en José Marcos Labato----- iienhiaemite'tlaishde 12 
Trienta p’s viente centavos en Ma. de la Luz 
eee serie haa anieeiatenacrasianeitui sehen a iat ites 30 20 
36,161 953 
ae ntinun’ Clee wae 
Secenta p's en Salvador Jaramillo ~---...----..- 60 
Cuarenta p’s en Guadulupe Jaramillo__--------- 40 ¥ 
Cuarenta p’s en Teodoro Armijo--...----------- | 40 ‘ 
Cecenta y un p’s cecenta centavos en Mariano J 
aia ccssiieis iiasiiihcaseesniiiadaimai lait iriiteiiiealnlte 61 60 + 
Veinte y ctiatro p’sen Francisco Salar....------ 24 ef 
Cuarenta p’s en el estado del finado Diego Amijo- 40 . 
Ochenta y ciete p’s ochenta centavos en José Sala- "4 
OE iscsi cel ei halle Aa dae ie in 87 80 _ 
Veinte y ciete p’s ochenta centavos en Tomas ’ 4 
NN PE 5a 5 i ie atch tes acne sam 27 80 : 
Cuarenta p’sen Monico Pino. -----.-.---.------ AQ 4. 
Veinte p’s en Teodoro Armijo-.---------------- 20 3 
Treinta y un p’s cuarenta centavos en Anto. Ma. 4 
OG Gites stint sini 31 40 4 
Diez y ocho p’s cecenta centavos en Deciderio q 
I ii isi ctr einanicerrnsa ins iicahets es wieebkalliesiiiide cenit 18 60 : 
Ciento cetenta y nueve p’s veinte centavos en 
a Tih wdicbiy Gatien eitcd 179 20 i 
Treinta y ocho p’s secenta centavos en Mig’! Anto. 3 
aii ih iin ig Slab tide ek lighiina dnlaiditgn't 38 60 A 
Cecenta y cuatro p’s en Torrivio Rea--------~--- 64 q 
Trienta p’s en Damacio Martin y Ortega._-_-~--- 30 
100 Diez p’s Ss en Estafana Roibal____---. ---- i 10 
101 Veinte p’s en Nicolas Quintana__--._---- 20 
102 Setenta p’s en Daniel Sandoval___------- 70 
Veinte p's Or Daew BOONES 6 ce nn. eh cnn 20 } 
Veinte p’s en Felipe Aragon .-........-.------ 20 
Treinta p’s en Miguel Cena Y ROMO... newark 30 FS. 
Diez y seis p’s s Juan Pablo Martin _---------_-- 16 - ii 
Once p’s cecenta y cinco un octavo centavo en “Ue 
A CUI sic tistc ei cas Welt ieee licen ae gis Seen 11 654 , i} 
37,162 608 tee 
< 
Suma OP OE POI niin eaninik wantin cee 37,162 60% ; 
Cuatro ps sen Balentin Samora ...............- 4 
7 90 


Ciete p’s noventa centavos en Manuel Sabedra -- 
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Ciento diez y seis p’s veinte centavos Jesus Car- 


DORI oie «cari: wr meencten nin tip manieeonimin tannin 
111 Setenta y un p’s secenta centavos en Francisco 
OAS: ncn noe pts sentra da niehiehignnaninichaaiiaagiiaiiaali 61 60 4 
112 Seis p’s veinte y cinco centavos en José Anto. Mon- q 
OWE seine nics s-geen b-wininsinl wisio gin ieckerenmaeaainiial 6 25 : 
113 Ocho p’s en Manuel Anto. Aragon ~--.....---- 8 
114 Veinte y cinco p’s veinte centavos en José Anto. 3 
BEGG oc cnn sameonisamdimieinns aimee 25 20 f 
115 Ciento ciete p’s secenta centavos en Juan José a 
GATCIR 220.2 e nie nc wnes nn nennonsemeeiinens 107 60 4 
116 Cincuenta un p’s en Joaquin de Luna--.------- 51 a 
117 Ciento cincuenta y cinco p’s cuarenta centavos en q 
| BAIEOE CRBVOS ene icon denen wathewieninnr alent 155 40 
r 118 Treinto y cinco p’s cuarenta centavos en Juan 
. ARIE, cies njnernini doen men en caiencunigesstivaiianietadabiieiaaaliae 35 40 
: 119 Ciento cuarenta y tres p’s cuarenta centavos en 
S RII TOTS soci cnce do ennicscenimincgoiinty stunned 143 40 
u 120 Cinco p'sdiez centavos en Santiago Nevarez- 5 10 
. 95 121 Once p’scincuenta centavosenJuanAlbino — 
_ Gonzalez..---..----- ---=-- ---------- 11 50 
_ 122 Ciento diez p’s veinte centavos en Juan Nepomu- 
C10. BEGET, ine ne 6 innnteienireapien telnet 110 20 
4 123 Cincuenta p’s veinte centavos Juan Montoya de 
<1] CHI no ce ese niente aiiet nen oteceneg ehineman nae ited 50 20 
7 124 Cincuenta y un p’s veinte centavos en Juan Gar- 
? cin Case Onlettide.......0.-nsncnsine senda 51 20 
: 125 Setenta y dos p’s veinte centavos en Fernandez 
3 HEISEI OE ering on is cnlgemmminnsommantintinn pinesdiann 72 20 
4 38,184 958 
3 I GRE BO oo ccemimcikntinenpene i boii 38,184 95% 
a 126 Veinte p’s Eulogio Sabedra -...--~..---.--..- “ 20 
3 127 Diez p’s en LANNE CODE a «nici cnn ocnnnainiin 10 
128 Nueve p’s en Rumaldo GOI rcnetdndhenibione 9 
129 Treinta y un p’s cuarenta centavos An’to Ma. Lo- 
DOS cnmaiece nn cnap eens cscenenendmnpmmmbainia ol 40 
140 Cuatro P ’s en Juan de la Cuez Gonsales___----- 4 
141 Doce p’s en Juan Pablo Mestad ....nnci<ccnssndne 12 
142 Catorse p’s en Roque Chavez._........-...---. 14 
143 Ciento doce p’s cincuenta centavos en Juan de 
Jéqus BAI 6060 sb cnc nnn cen mpendndiiian 112 50 


144 Blaz Chavez sobre veinte y ocho reces al partido, 
corresponden 4 cada heredoro nobenta y vueve 
P'S. 2a een oon coe ens ewe wns tose nnnns - 99 
145 José Maria y Leonardo Tafollas sobre cuatro mil 
cien obejas el partido corresponde 4 cada here- 
Gerd aValune D Bhi cink scien ome eee cman 820 


8—226 


58 


96 


15] 
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146 José An’to Chavez de padillas sobre mil 
docientas y setenta y dos obejas al partido 
valuado cada cabeza 4 12 rs. corresponde 

4 cada heredero trecientos ochenta y un p’s se- 


COR OIIVGE oii ka cick ce eM eerttntinin 3981 60 
Nepomuceno Carabajal sobre mil irece obejas al 
partido valuadas 4 un p’s obeja corresponde a 
cada heredero docientos dos p’s secenta centa- 
VD cccargtne wie ih tlt Ac tsa ls it inbaiaben Ne amma 202 60 
En Jesus Miera quenientas obejas al partido 4 doce 
EIS GOREN 66 cciweenniccaccnerthanccaewn 750 
En Juan Domingo Montoya cuarenta obejas 4 un 
YP saben ‘eich ce habs asia acca cilia aati aici tack 40 
En Juan Miera cuatro cientas ochenta obejas al 
parted 6 13 18. GhOON nick ociniecdincinnsteres 720 
En Ambrocio Gonsales trecientas obejas al partido 
1 95 MO cid dn ectd cals wedeniaain 450 
41,861 058 
essen ie 16 WUNERikeiccccine wccctien'snmiee 41,861 05§ 
En Juan Griego de Chilili ciento secenta y 8 ca- 
bras a p’s cabeza, corresponde a cada herederoso- 
bre ochocientas cuarenta cabras.-....-------- 162 
En Cleto Lopez ochenta cabras al partido en 1 p’s 
cuyo numero del principal tatales de cuatro- 
cientas cabras._----- von Gena CAND ExtnrsW cere ne oy eco 80 
Kn reses recividas por la parte .-.-..------~-.- 170 
Por la quinta haste aplicable de dos mulas y un 
caballo 9e. debe José Manuel Savedra--_--.---- 22 00 
156 Se aplica 5a. parte de un caballo 9e. dehe 
Antonio José Martin, valuado en 20 p’s- 4 00 
158 Sele aplica la 5a. parte sobre dos bueyes 
prestados 9e. debe, Juan Chaves, valuados en 
ee I isha headin iene ul acai aed die jillian ia talib ape 6 00 
Se th i la quinta parte sobre dos buyes 9e. tiene 
prestado Mig’l Samora, valuados en 30 pesos-- 6 00 
Se aplica la 5a. parte sobre dos bueyes Qe. tiene 
prestados Getrudis Sanches, valuados en 30 p’s- 6 00 
Treinta y ocho castales de mais 4 2 p’s-__------ 76 00 
Un burro manadero cien p’s......---- ---.---- 100 00 
Una burra panda en Veinte p’s_..---.-------- 20 00 
700 UE RTO OO 0 Osan isis ce cine 30 00 
Doscientos carneros 4 1 p’s....~...-....-.------ 200 00 
Veinte y nueva ovejas de patenario 4 12 rs____-_- 43 *00 
Ciento cincuenta p’s en Man’! Garcia_-.-.----~- 150 00 
Veinte y cuatro valor de trigo recivido en la casa 
OO URIO Faia on ii 5s Seesaw 24 00 
Dos espejos redondos valuados 4 20 p’s_---_----- 40 00 
Uno id cuadrilongo valuado en 25 p’s.----.---- 25 00 
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Ocho pesos treinta centavos valor de la 3d parte 


I: i 0 icnescsis wi tiiniipedniaiariile sihic njiandiunnadiatiastils - 8 30 
Ocho pesos treinta y tres centavos valor de la parte 
GO UD DETOE GOG0 OIC. nnn nn niinmunicombiieuends 8 33 


43,042 384 


Suma de la vuelta ...-.--..-..-.--.... 43,042 38% 
98 Tres pesos treinta y tres centavos por la parte 
GO UNA CO no sas nse wndesanee shies sei 3 33 
Seis pesos ochenta centavos por la parte en un 
ODEO oe cies site tn dhin eaniaiiin abi te ba cod anedintines epson 6 80 
Seis pesos por la parte Ye. le tocd de dos resesque 
OO VON ois ii cn cen een 6 00 
U8 GRIRO 0190 00 BD OG. inc ccnudiecnnandeeus 30 00 


En muebles, efectos y otros varios articulos que se 

repartieron, y la parte recivié el valor de 334 

we, SI centavos un cudrte. ..... na ne cene 334 81} 
ee Ween OR FP 0 oo ngc nape nneieennaen 3 00 
Noventa pesos uno y medio centavos, en orna- 

mentes, muebles y adorno de la capilli que re- 


Givel Om Tg TOMATO nis nnn 90 014 
Suma total recibida__---- RT Ae I A 43,516 34 


Los abajo subscutos administradores y ejecutores del estado de los 
bienes del finade Antonio Sandoval certificamos que la antecedente 
Hijuela es una verdadera adjudicacion echa en favor de Guadalupe 
Sandoval como heredera instituida por el dicho finado Antonio San- 
doval que le corresponde por todos sus derechos de los bienes, raices 
muebles semovientes deudas y demas qué ha lleguedo 4 muestra no- 
ticia y conositniento y constan en favor de dicho estado; por lo tanto 
nosotros los dichos administradores y ejecutores declaramos qué la 
citado Guadalupe Sandoval, élla sus herederos sucesores, adminis- 
tradores y asignatarios tienen derecho de cobrar, recivir y tomar 
posesion de dichos bienes, a éllos adjudicados conforme su voluntad ; 

para lo cual le damos la presente 9e. firmamos y sellamos, en 
99 Petia Blanca este dia veinte y cuatro de Mayo del afio del 
Sefior de mil ochocientos sesenta y dos. 
Agoste 23 de 1865. 


JOSE SERAFIN RAMIRES, [sELto. 
TOMAS C. pe BACA, SELLO. 
JOSE M. GALLEGOS, 'SELLO. 


Administradores y Ejecutores. 


La partido 9e. posteriormente aparece dislutuida correspondiente 
al estado del finado An’to Sandoval (entre uno de sus herederos) se 
hard constar en el ynventario. 


Albuquerque, Agosto 23 de 1866. 
J. M. GALLEGOS. 


ah 
os * 
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Se carga de redito de Guadalupe Sandoval lo siguinte. En Juan 
An’to Chavez doscientas cuarenta y cinco cabras a 1 pso. cabeza, 
245.00. 


(Endorsed :) 975. Bern. Co. Filed in my office this 30th day of 
May, 1884. Edmund H. Smith, clerk. 


(Copy.) 
DEFENDANTS Exuisit “ W.” 


TERRITORIO DE N. Mexico, Condado de Bernalillo : 


En el nombre de Dios todo poderoso amen: Yo, Antonio Sando- 
val y Tafoya, residente en los Varelas y del Territorio y Condado 
ante dicho, hijo legitimo y de legitimo matrimonio, de Don José 
Sandoval y de Dota Apolonio Tafoya, ya defuntos, naturales del 
propio Territorio referido, hallandome por la Divina Providencia 
Seas: y sano, en mi entero cabal juicio, memoria y entendimiento 
natural, creyendo y confesando como firmemente creo y con- 
100 _fieso, al altisimo é enfalible misterio de la Veatisima Trini- | 
dad, Padre, Hijo, y Espiritu Santo; tres personas que aunque { 
realmente distintas, tienen los mismos atributos, y son un solo Dios f 
verdadero, una esencia y sustancia, y todos misterios y sacramentos 
que tiene, cree, y confiesa, nuestra Santa Madré Yglesia (C. A. R.) 
en cuya verdadera fe, creencia, he vivido, vivo, y protesto vivir y 
marir, como Catolico fiel Cristiano, tomando por mi intersesora y 
protectora, 4 la siempre Virgen Maria, é immaculada Reyna de los 
Angeles, Madre de Dios, y Senora Nuestria; él Santo Angel de mi 
guarda, los de mi nombre y devocion, y demas de la corte celestial ; 
para que impetren de nuestro Senor Jésu Cristo; que por los infini- 
tos meritos, de su presiossima vida, pasion y muerta, me perdone, 
todas mis culpas y pecados, y lleve mi alma a descansar, y 4 gorar 
de su veatifica presencia, temerouso de la muerte, que es natural y 
presisa 4 toda creatura humana, y su hora incierta; para esta pre- 
venido con disposicion testamentaria cuando llegue el caso, pues, me 
hallo bien avansado en la vida por que edad—por tanto: con ma- | 
duro acuerdo hoy, en mi entero juicio, mente y memoria sana, hago, 
ordeno, publico y declaro esta, mi ultima voluntad y testamento, y 
enitar con claridad, las dudas y pleitos que pudieran suscitarse des- ? 
pues de mi muerte, y para no tener 4 la hora de esta, algun cuidado | 
temporal, que me obste pedir 4 Dios de todas veras, la remision que 
espero de mis pecados: otorgo, hago y ordeno mi testamento, en la 
i) forma sigiente: Primeramente, encomiendo mi alma a Dios nues- 
| tro Sefior, que de la nada la crio, y el cuerpo a la tierra de que fué 
| formado, el que hecho cadaver, mando se amortage con el habito de 
nuestro Serafin Padre, San Francisco; y se sepulte en la Yglesia 
| parroquial en donde al tiempo de morir fuere parroquiano—es mi 
voluntad que asistan 4 mi entierro, los sacerdotes que | 
: 101 se puedan reunir a los veinte y cuatro horas despues de mi 
fallecimiento—Ytem: mando; que el sigiento dia de me 


— ' 
_—_— he... 


me 
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fallecimiento, y a la hora de mi entierro, se celebre por mi alma, 
misa cantada de cuerpo presente, con diacono y subdiacono, nigilia y 
responso, y al oficiarlo asista el manero de sacerdotas preferido, por 
todo lo cual so pagard la limosna acostumbrada—Ytem : mando, 
que el otro dia despues de mi entierro se prosiga un novenario de 
misas cantadas sin diaconos; las honras y cabo de ano lo mas closin 
que lo permitan las circumstancias—Ytem : mando, que se celebren, 
quinientas misas resados, por mi alma, las de mis Padres y Abuelos, 
y demas de mi obligacion, satisfaciendo por cada una, la limosna 
ue se acostumbra pagar, de que sacada la cuarto parte perteneciente 
a la Parroquia; las restantes se celebrarén en las Yglesias y Altares 
que elijan mis testamentarios—Ytem: mando, por una vez para la 
concervacion de los Santos lugares, y tierra Santa, redencion de 
cautivos Cristianos y demas mandos forsosos, veinte relases Some 
por una sola vez—Ytem: lego a mis bermanas que sobrevivieran 
mi fallecimiento, y que estabieren en mi asistencia al tiempo de el, 
la casa de mi morada con todos los utensilios y ajuar de casa, que le 
corresponden, y tenga actualmente al tiempo de mi muerte, y les 
pido me encomienden a Dios—Ytem: declaro tener cuatro criados, 
que conmigo viven y son Francisco Antonia, Daniel y José, a quienes 
lego y mando se les dé 4 cada uno, dos vacas 6 su valor, un caballo 
6 uno Segur y 4 mas doscientas varas de tierra en Atrisco, las cuales 
les seran repartidas por iguales partes, y les pido me encomienden a 
Dios—Ytem : mandoque 4 la mas de la parte que le toque segun la 
clausula anterior, le lego la cama de mi uso, con sus correspondientes 
sabanas, y Je encargo rueque 4 Dios por mi alma—Ytem: 
102 mando, que las dos clausulas anteriores — beneficio de 
ellos, ellos y sus decendientes que se halleran vivos despues 
de mi fallecimiento—Ytem: mando, que todos los mozos que tengo 
acomodados, sea cual fuere la cantidad que me debiera al tiempo de 
mi muerte, quedan libres, y les pide ruequen 4 Dios por mi—Ytem: 
declaro que fui casado legitimamente “in facie Ecclesia” con Donia 
Ursula Chavez, y a defunta, yen cuyo matrimonio no tuvimos ni 
procreamos ni un hijo—Ytem: mando, que dos Documentos, fe- 
chados el primero, el afo de 1830, el dia 19 de Julio, in la Plaza de 
Padillas, y el segundo, el dia 6 de Febrero, de 1835, en Albuquerque : 
el primero autorizado por el Juez, Don Lorenzo Abeytia, y el segundo, 
por Don Julian Tenorio, con sus correspondientes testigos, una y 
otra escritura ; ambos relativas 4 declarar por universal heredero, 
de la parte que le correspondiere por legitima, principal y ganan- 
ciales, al que sobre viva de ambos dos, yo y mi esposa, Da. Ursula 
Chavez, por no tener ni yo, ni mi sitada esposa, herederos forsosas, 
y mutuamente el uno al otro convenimos, segun nuestra deliberada 
voluntad: ye en esta clausula mando, y encargo 4 mis testimen- 
tarios nombrados en ésta mi testamento, que si necesario fuere y en 
cualesquier tiempo durante su éncargo, los agreguen 4 este para 
aclarar algun dudas que pudieran subsitarse, a causa de la institu- 
cion, que hoy hago en ésta mi ultima voluntad—Ytem : declaro, 
gree hace dos afios poco mas 0 menos, que mi casa fue abierta 4 
deshoras de la noche, abierta y sobada, por una gavia de ladrones, 
y estas robéron dinero, alajas, y quemaron y robaron papeles y 
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escrituras importantes, mando, que si algunas aparecieren cobrando 
las dichas escrituras, no sean acreditados, ni en juicio, ni fuera de el, 
excepto, si estubieran traspasadas legalmente segun derecho—Y tem: 

declaro que el finado Don Francisco Sarrasino, tenio en su 
103 poder como mi agente y apoderado, algunos papeles, libros y 

escrituras de consideracion, y fellecié antes de entregarmelas, 
y despues de su muerte me han sido entregados algunas, por su ad- 
ministrador, Don Juan Antonio Serrasino, faltando la mayor parte, 
entre estos una escritura de mas de cincuenta mil pesos. Otra del 
Senor Don Juan Nepo. Orquide del estado Chihuahua, y el iro 
Don Juan de Dios Marquos, del estado de Durango, vy temeroso de 
que maliciosamente puedan reclamar personas sin ningun derecho 
4 ellas, mando que se procedos segun la clausula anterior. 

Item. Mando, que al tiempo de mi falle cimiento, se repartan 4 
los pobre de solemnidad, mil pesos; entre vindas, huer fanos é 1m- 
pedidos, dejando al juicio y conciencia de mis testamentarios la con- 
cideracion de Ja necessidad de cada uno; y la cantidad que a cada 
uno, se le gradue segun sus circumstancias; y que sea, en cosas para 
su mantencion y desmudes, y que los precios 4 que se les den las 
coas. sean los mas equitativos, y les pido ruequen 4 Dios por mi. 

Item. Mando que todos las dependacias que se me deban al tiempo 
de mi fallecimiento, se cobren ; pero con la condicion, que a ningun 
pobre se la priva de su caso, y la terra presisa para la mantencion de 
su familia. 

Item. Mando, que 4 los herederos del difunto Don Francisco Sar- 
racino (por lo que este me debia), 4 lasdel finado Don Juan Antonio 
Rael, vy a Dn. Serafin Ramires 6 sus herederos, no se les cobre nada 
de lo que me deban, pues asi es mi voluntad el hecarlo; y les pido 
ruequen a Dios por mi. 

Ytem. Declaro, no estar exentos les herederos por lo que ellos 
deban. 

Ytem. Si entre mis papelas 6 en poder de mi confesor, se 

104 _hallare una memoria firmada de mi puiia 6 escrita por mi, 

aunque no este firmada, que contenga mandus, declara- 

ciones U otros cosas concernientes a mi ultimo voluntad ; mando que 

se tenga y estime por parte de este testamento; qne se protocolaza 

con él en los registros publicos, despues de mi fallecimiento, y que 

su contesto se observe intrigo é enviolablemente ; pues asi es me vol- 

untad, pero no estando escrita 6 firmada por mi, no haga fé judicial, 
mi extrajudicialmente. 

Ytem. Declaro, tener un regular caudal, que se compone de al- 
gunos miles de obejas, vacas, mulas y bestias, caballares, tierras, 
cosas en diferentes partes del Territorio, dependencia, escuturas, ob- 
ligaciones de dinero 4 redito, y otros deudas; libros do caja, y man- 
uales dependencias en algunas individuas de la Republica de Mexico, 
y obligaciones que acreditan ]a deuda que se me debe por el Gebi- 
erno de Mexico, por préstamos que le hice en los afios de 1844 y 
1845, y aw complier to lo pio que contubiere la memoria (en caso 
de dejarla), nombro por mis testimentarios y albaceas, 4 Don Serafin 
Ramires, Don Tomas Cabeza de Baca, y Don José Manuel Gal- 
legos ; y a cado uno in solidum, y les confeso amplio poder y autor- 
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idad para que despues de mi fallecimiento, determinen y ejecuten, 
y se apoderen de mis bienes, y cumplan por si extrajudicialmente, 
y sin intervencion de juez, paguen mis mandos legadas, y cumplan, 
y paguan todo segun el tenor de esta mi ultima voluntad; y si al- 
guno celificase legalmente una deuda contra tai, mando la paquen, 
cuya encargo les dura un a No legal, y el mas tiempo que necesitaren, 
pues se prorrogo. | 

Y despues de cumplido y pagado todo, y por cuanto me hallo sin 
decendientes legitimos, y sin herederos forsosus, segun las leyes gen- 
erales y particulares de este Territorio, y usando de la potestad 

que ellas me conceden, instituyo por mis unicus, y univer- 
105 sales herederos del remaniente j sage bienes, derechos y 

acciones, 4 mis hermanas que son; Josefa, Manuela, Juana, 
Catarina, y Guadalupe, y sus hijos y suscesores. 

Y por el presente revoco y anulo, todos los testamentos y demas 
disposiciones testamentarias, que antes de ahora, haya formalizado 
por escueto, de palabra, 6 en otra forma, para que ninguna valza, ni 
hapa fé judicial, ni extra judicialmente, excepto, éste testamento, y 
memorid citada, que quiero y mando, se estime y tongo, y por mi 
ultima deliberada voluntad, 4 lo via y forma que mejor haya lugar 
en derecho; pues es declarado auteriti camente, y publicado por 
mi, Antonio Sandoval y Tafoya, en la plaza de Alameda; en testi- 
monio de lo cual, pongo mi nombre y sello, este dia, once de Junio 
del ano de Nuestro Senior, de mil ochocientos sesenta. 


ANTONIO SANDOVAL. 


( Certificacion.) 


La Escritura antecedente faé dictada y firmada por el dicho An- 
tonio Sandoval y Tafoya, en nuestra presencia, y conocido por el, y 
cada uno de nosotros, en su entero juicio, mente y memoria sana, 
declaro, la dicha escritura asi firmada 4 ser su ultima voluntad y 
testamento, y nosotros, 4 la solicitad del Testador, nos presenciamos 
en su presencia de él, hemos firmado como testigos. 

(Signed) ANTONIO LERMA. 
JOSE DEL VALLE. 
LORENZO MONTANO. 
RAFAEL MIERA. 
JOSE MIGUEL LUCERO. 


TERRITORIO DE N. Mexico, Condado de Bernalillo : 


Por cuanto de la examinacion de los testigos que presenci- 

106 = aron 4 la otorgacion y ejecucion, del antecedente testamento, 
v ultima voluntad del finado, Don Antonio Sandoval, ha 
resultado evidentamenté probado que el dicho gnado, 4 la otorga- 
cion de su dicha testamento y ultima voluntad, se hallaba en su 
sano y entero juicio, y con entera libertad, y que el antecedente tes- 
tamento y ultima voluncad es el mismo ejecutado por el dicho finado. 
Por lo tano; yo, Julian Perea, Juez de Pruebas en y por el Condado 
de Bernalillo en el Territorio de Nuevo Mexico, en vertud de la 
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autoridad 4 mi conferida por la ley, apruebo, publico, y declaro, el 
antecedente testamento, y ultima voluntad, como el testamento legal 
y verdadero, del finado Don Antonio Sandoval, y decreio que sea 
ejecutado por sus albaceas y administradores, en todas sus partes. 
En testimonio de lo cual, pongo mi nombre, y causo que el sello 
de la corte de Pruebas del dicho Condado de Bernalillo, sea estam- 
pado en ésta, mi aprobacion, y decreto judicial. Dado en Bernalillo, 
hoy el dia tres de Febrero, A. D. 1862. 
[SELLO. ] (Firmado) JULIAN PEREA, 
Juez de Pruebas. 


Por el Juez de Pruebas. 
NESTOR MONTOYA, 
Diputado Escribano. 


(Copy.) 
Certifico que hoy 3 de Febrero de 1862, he enregistrado el ante- 


cedente testamento. 
NESTOR MONTOYA, 
Diputado Escribano de la Corte de Pruebas. 


Territory oF New Mexico, County of Bernalillo: 


I, J. L. Perea, Jr., probate clerk in and for said county, in 
107 said Territory, do hereby certify that the foregoing is a true 
copy of the records in my said office, as appears of record in 
Vol. A of Wills and Testaments, on folios 5 to 138. 
Given under my hand and official seal this May 10th, 1884. 
[SEAL. | J. L. PEREA, JR., 
Probate Clerk, 
By C. F. PIERCE, Deputy. 


(Endorsed :) 975. Bern. Co. Filed in my office this 30th day of 
May, 1884. Edmund H. Smith, clerk. 


(Exuipit No. 2.) 
( Translation.) 


TERRITORY OF New Mexico, County of Bernalillo: 


Know all by these presents that I, Maria Dolores Ledoux, a resi- 
dent of La Cueva, county of Mora, and Territory of New Mexico, 
legitimate heir of the deceased Maria Apolonia Lucero y Sandoval, 
renosing entire confidence in the integrity.of my husband, Guada- 
lupe Gutierrez, by these presents I constitute and empower him as 
my sole and legal agent, in order that he may for me and in my 
name claim, collect, receive, and discharge all that may be neces- 
sary and required in the enforcement of my right, claim, interest, 
and privilege as heir of the estate, inheritances, and possessions of 
the said deceased Maria Apolonia Lucero y Sandoval. 

To this end my husband, Guadalupe Gutierrez, shall have abso- 
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lute power, entire authority,and complete faculty irrevocable. 
108 In testimony whereof I place my name and seal, in La 
Cueva, this day, July 11, A. D. 1879. 


her 
MA. DOLORES + LEDOUX. [skAx.] 


mark. 


TERRITORY OF New Mexico, County of Mora: 


Before me, John Florence, clerk of the court of probate in and for 
the said county and Territory, personally appeared Maria Dolores 
Ledoux, to me personally known, and declared that she signed, 
sealed, and executed the foregoing for the intents and ends in it set 
forth. 

In testimony whereof I place my name and official seal this day, 


July 11, A. D. 1879. 
JOHN FLORENCE, Clerk. 


Recorded this day, August 14, A. D. 1879. 
MELCHIOR WERNER, Clerk. 


(Exurpit “QO.”) 
( Translation.) 
TERRITORY OF New Mexico, County of Bernalillo: 


Know all by these presents that we, José Manuel Gallegos, Fran- 
cisco Tomas Cabeza de Baca, José Serafin Ramires, as principals, and 
Manuel Armijo, Nestor Montoya, Antonio Luna, Pedro Armijo, as 
sureties, are held and firmly bound to the Territory of New Mexico 
in the sum of fifty thousand dollars; to the payment of which we 
bind ourselves, well and faithfully, as much for ourselves as for our 
heirs, executors, and administrators. 

In testimony whereof we place our hands and seals, in Bernalillo, 
this day, February 3, A. D. 1862. 

The condition of the above obligation or bond is that 

109 whereas Messrs. Manuel Gallegos, Francisco Tomas Cabeza 
de Baca, and José Serafin Ramires have been appointed legal 
administrators of all the property of the deceased, Don Antonio San- 
doval, by the probate court of Bernalillo county: Now, if the said 
administrators account for, pay, and deliver all the money and prop- 
erty of the said deceased to the legal heirs of the said deceased and 
do all the other things required of them by the law for the faithful 
performance of their duties as such administrators, then this bond 
shall be null and of no value; on the contrary, it shall continue in 
all its force and effect. | 


JOSE M. GALLEGOS. SEAL. 
TOMAS C. pe BACA. SEAL. 
JOSE SERAFIN RAMIRES. ‘SEAL. 
NESTOR MONTOYA. SEAL. 
ANTONIO LUNA. SEAL. 
his 
PEDRO + ARMIJO. [SEAL. | 
mark. 
MANUEL ARMIJO. [ SEAL. | 
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I certify that this day, February 3, 1862, I recorded the foregoing 


bond. 
NESTOR MONTOYA, 
Deputy Clerk of the Probate Court. 


(Exuisit “ P.”) 


( Translation.) 
TERRITORY OF NEw Mexico, County of Bernalillo: 


Personally appeared before me, Pedro Lopez, one of the justices 
of the peace of precinct No. 7 of the county and Territory aforesaid 
Nestor Montoya, and under oath declared that he, without partiality 

and to the best of his ability, would appraise the property of 
110 the deceased, Don Antonio Sandoval, as it might be brought 


under his sight and knowledge. 
NESTOR MONTOYA. 
Sworn and subscribed before me this day, February 5, A. D. 


1862. | 
(Signed) PEDRO LOPEZ, 
Justice of the Peace. 


I certify this day, February 5, 1862, that I recorded the foregoing 
sworn declaration. 
NESTOR MONTOYA, 
Deputy Clerk of the Probate Court. 


(EXHIBIT Q.) 
( Translation.) 
TERRITORY OF New Mexico, County of Bernalillo: 


Whereas the probate court of the county of Bernalillo, in the 
Territory of New Mexio, has been informed that Don Antonio San- 
doval, a resident of said county and Territory, died in the said 
county and Territory on the twenty-fifth day of January, of the 
year of our Lord one thousand eiglit hundred and sixty-two, having 
made his last will and testament on the 11th day of June, of the 
year 1860, which testament has been approved by the said court, 
eaving in the said county and Territory property and effects which 
may be lost or damaged, there being no administrator to take care 
of them; and whereas Messrs. Jos¢é.Manuel Gallegos, Francisco 
Tomas Cabeza de Baca and José Serafin Ramires have made appli- 
cation to the said probate court to obtain letters testamentary and 
of administration of the said property, and have made the necessary 
oath and have given the proper bonds for the faithful performance 
of their duties as such administrators: Therefore I, Julian Perea, 

probate judge in and for the county of Bernalillo, in thesaid 
111 ‘Territory, by virtue of the authority conferred upon me by 
the law and by these presents, 1 name and appoint the said 
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gentlemen, José Manuel Gallegos, a resident of the county of Santa 
Fé; Francisco Tomas Cabeza de Baca, a resident of the county of 
Santa Ana, and José Serafin Ramires, a resident of the county of 
Bernalillo, legal administrators of all the effects, property, money, 
and credits, rights and privileges, which at the time of his death 
belonged to the said deceased, Don Antonio Sandoval, it being un- 
derstood that the said administrators shall give an account of them 
to this court each year until the final coubtasban of their adminis- 
tration, and do all the other things relating to the said administra- 
tion as required by law or by order of this court or that of any other 
court having jurisdiction in the matter. 

In testimony whereof I place my official name and cause that the 
seal of the probate court of the said county be affixed to these let- 
ters testamentary and of administration, given in Bernalillo to-day, 
the third day of February, of the year of our Lord one thousand 
eight hundred and sixty-two. : 

(Signed) JULIAN PEREA, 
Probate Judge. 


I certify that to-day, the third of February, of the year of our 
Lord one thousand eight hundred and sixty-two, I recorded the 


foregoing letters of administration. 
NESTOR MONTOYA, 
Deputy Clerk of the Probate Court. 


(Exursit R.) 
( Translation.) 


TERRITORY OF New Mexico, County of Bernalillo: 


112 Personally appeared before me, Julian Perea, probate judge 

of the county and Territory above mentioned, Facundo Pino, 
and under oath declared that, without partiality and to the best of 
his ability, he would appraise the property of the deceased, Don 
Antonio Sandoval, as it might be brought under his sight and knowl- 


edge. 
FACUNDO PINO. 


Sworn and subscribed before me this day, February 3, A. D. 1862. 
(Signed) JULIAN PEREA, 
Probate Judge. 


a certify this dav, Fébruary 3, A. D. 1862, that I recorded the 


foregoing sworn declaration. 
NESTOR MONTOYA, 
Deputy Clerk of the Probate Court. 
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(Exursit §.) 
( Translation.) 


TERRITORY OF NEw Mexico, County of Bernalillo: 


Personally appeared before me, Julian Perea, probate judge of the 
county and Territory aforesaid, Messrs. José Manuel Gallegos, Fran- 
cisco Tomas Cabeza de Baca and José Serafin Ramires, and under 
oath they declared that they will well and faithfully administer the 
estate of the deceased, Don Antonio Sandoval, and that they will 
make an exact and complete inventory of all the effects and prop- 
erty of the said deceased, and that they will deliver all the effects of 
said (Mora) to the legal heirs of said deceased, and that they will 
fulfill and execute the last testamentary will of said deceased, and 
that they will do all other things relating to the said administration, 

as required by law or by order of this court, or any other 
.113 court having jurisdiction, with due diligence. 
JOSE MANUEL GALLEGOS. 
TOMAS C. pe BACA. 
JOSE SERAFIN RAMIRES. 


Sworn to and subscribed before me this day, February 3, A. D. 


1862. 
JULIAN PEREA, 
Probate Judge. 


I certify that I have recorded the foregoing affidavit this day, 


February 3d, 1862. 
NESTOR MONTOYA, 
Deputy Clerk of the Probate Court. 


(Exuipit V.) 
( Translation.) 


[Inventory of Guadalupe Sandoval, who was constituted heir by the 
deceased, Antonio Sandoval y Tofolla, and there should be for all 
her rights in the estate of the said deceased the sum of 43,516 dol- 
lars 34 cents and 4 of a cent. 


And for its payment the following property is adjudged to her: 
First, in Real Property. 


1 ‘Two thousand dollars in the place Agua Negra... 2,000 
2 One hundred dollars in the on Ojode Meganos. 100 
3 Four hundred and forty dollars forty-four cents in 

the place San Antonio de Corrales......-.___- 400 40 
4. Qne thousand six hundred dollars in the place 
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5 Twenty-four dollars in several pieces of land in 
AIBUIOGE. <0. win cnsidbtedled cabin 24 
114. 6 One hundred and ten dollars forty cents in 
several pieces of land in Bernalillo -..---- 110 40 


7 One thousand three hundred and thirty-three dol- 
lars and thirty-three cents one-eighth, the third 
part of the value of the house of the deceased at 
DORON oo ois diconsduals cb dude duiiigakieds 1,333 334 


The Money Which is Due the Estate. 


8 Five thousand four hundred dollars in debts of the 
Mexiean. Government oo6.sicn Bik 2h S4 SS 5,400 
9 Ejight thousand three hundred and eight dollars 
and sixty-five cents in a debt against Juan de 


Dios. Marques, of Durango  ...-.4 ces ecen 8,308 65 
10 Two thousand dollars against Juan Nepomuceno 

Vequide, of the State of Chihuahua ---.-_---- 2,000 
11 One thousand five hundred and eighty dollars 

against Francisco Chaves y Perea._---------- - 1,580 
12 Nine hundred and thirty-three dollars and twenty 

etnte In Jade HOUgntOe ....« penccwenes anon 933 20 
13 Three hundred and eighteen dollars and forty- 

seven and one-eighth cents in Felix Benabides. 318 47} 


25,048 452 


Amount brought forward -...---------- 25,048 452 
15 Six hundred and eighty dollars abroad, Saco 
CONN so ack cited cscs cis legal odes aeaadaniatl 680 
16 Five hundred and twenty-six dollars and sixty 
cents in José Manuel Cordoba ...----.-------. 526 60 
115 17. Five hundred and twenty-six dollars in 
PRARUG DOGS 6nddinc sonia dnnccdsiions 526 
18 Three hundred and four dollars and eighty cents 
in LOCERED MAIQUU iscsi diicssnn cei wisal 304 80 
19 Two hundred and sixty-five dollars in José Manuel 
PERIGGOE occ ois cain corns cbbinn Cadnisalibiem 265 
20 Two hundred and eighty-four dollars and forty 
cents in Clemente Sarracino._......-.-.---.-- 284 40 
21 Four hundred and twenty-seven dollars and twenty 
cents in Antonio Maria Sanchez, ofSanta Fé... 427 20 
22 Four hundred and eighty dollars in the estate of 
the deceased José Maria Miera y Pino-------. 480 
23 Four hundred and ninety-one dollars and forty 
CO0ES 199: BER: crtriaticnncnc soninn cecmed ends toe 491 40 
24 Two hundred and twenty-six dollars and eighty 
cents in Pedro Ronquillo._---...--..-...---- 226 80 


25 Two hundred and twenty dollars in Manuel Doro- 
£00. FINO sans occcccrccgesocanansencndinteidmdts 220 
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26 Four hundred dollars in Miguel Pino, Santa Fé. 


I have received payment ---..--..----------- 400 
27 Seven hundred and fifty dollars in Antonio José 
Rivera and his wife, Santa Fé.....----.------ 750 
28 Four hundred and twenty dollars in Santiago Gon- 
I Siciicktical it chek esiie Sahm mbbidaicisec Aldine geleanienaain ibaa 420 
29 Three hundred and fifteen dollars in José Griego. 315 
30 Two hundred dollars in Antonio Roble---. 200 
116 31 Seven dollars and eighteen cents in Pedro 
ID FE ow ssinininiabenidtipiepmaniite waidieominves 718 
32 Seventy-eight dollars, Henry Henry -----~-- iaaciaian 78 
oo Fifty dollars in Manual Sabedra-_---...--.------ 50 
34 Fifty dollars in Francisco Armijo-------------- 50 
35 TJ'wenty dollars in Rafaela Ruiz.----...---..----- 20 
36 Six dollars in José Dolores Baca..-....--------- 6 
37 ‘Twenty-eight dollars and sixty-seven cents in Pa- 
I : cecidictisiniestatabiiidiinn texans: acidic tanaelin ev einiienia 28 67 


31,805 502 


Amount brought forward .---..~--.---- 31,805 502 
88 One hundred dollars in Julian Guaken..--. ~~~. 100 
39 Fifteen dollars and twenty cents in Manuel An- 
I IN eich cs sin. dh eesti wccendinves ecenpnasaadiniinelaiibiannmiahinen 15 20 
40 ‘Twelve dollars in Maria Gallego de Barelas__---- 20 
41 Ninety-nine dollars and twenty cents, Juan Cha- 
NIT sii isaitdindsiceiladiiviieabsa dina siiesaii eatilinidaseine corm eceiiianginte tania 99 20 
42 Thirty-nine dollars and twenty cents in José Rafael 
IIT scien iccssnrtig tie cine seein dienntn isthe anlellltis 39 20 
43 Six hundred and eighty dollars in Juan Archiqe- 
que. Juan Archigeque TU icici chniitineti iciseni mt 680 
44 Ten dollars in Rumaldo Archileque--...--------- 10 
45 ‘Twenty-two dollars in Miguel Lucero --.-------- 22 
46 Twenty dollars in Miguel Suna.----.......-_-- 20 
47 Thirty dollars in Lucaz Gurauli.......2.......- 30 
48 Forty dollars in Jose Manuel Sabedra._._.-___ ~~ 40 
49 Twenty dollars in Roman Baca ---..--........- 20 
50 Ninety-nine dollars in Ambrosio Chavez_-_- 99 
117 51 Forty-one dollars and forty cents in Antonio 
SRT PRUE IID 6 csi nk titinciiininicnumes 41 40 
52 Two hundred and sixty-four dollars, Manuelito 
TO IE GOR pict cscs sinters eecate cose 264 
53 One hundred and twenty-one dollars and sev venty 
ee ee ae ee en nS 121 70 
54 Twenty-seven dollars and twelve cents in Juan 
NS EAR RET ome eel 27 12 
55 ‘Two dollars and eighty cents in Pedro Baca .___- 2 80 
56 Twenty dollars in Antonio José Molina -__.--_-- 20 


57 Six dollars and eighty cents in Antonio Esperillon 
RIE wines - Sewitn wnsits Hie enme maenh em snipes 6 80 
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Six dollars and eighty cents in Manuel Sabedra, of 


SODGUER. Sn cnnnsenenendscedsenaleeds beck 6 80 
Fifteen dollars and sixty cents in José Dario Sa- 
OGY iis on cc cco cesccallcusbadgue eel 15 60 
Three dollars and twenty cents, Juan Alfaro .__.- 3 20 
33,509 522 
Amount brought forward..-.---.------ 33,509 522 
Sixty dollars in Blas Lucero --.--.--........-- 60 
One hundred and sixty-six dollars and sixty cents 
in TOMES GO BEM ..n. vendademuwntneciiite 166 60 
Eleven dollars in Julian Teriorio-_.------------ 1] 
Twenty dollars in Juan José Lucero -.--. --..---- 20 
Nineteen dollars thirty-seven and one-quarter cents 
in Marcas Sanches Vergara .---- MRE EE 19 37} 
Four dollars and eighty cents in Maria de Jesus 
ROOD oicsneci caninis aitteaiap mphinisiiniateniacimongiiibaaaess 4 80 
67 Eight dollars in Juan José Gonzalez -.-_-- a 8 
68 ‘Twenty dollars in José Desiderio Lucero-.- —- 20 
Sixty dollars in José Gonzalez and his wife --_--_- 60 


Eighty-nine dollars and eighty cents, Diego Gomez_ 89 
One thousand and forty dollars in Gervacio Nolan. 1,040 
Five hundred and seventy-seven dollars in Juan 


80 


DEORE 5 saci cinineriniin songs gem indieiinianienbbbaiaalts wena: 577 
Forty-one dollars and twenty cents in Ramon Or- 

COBR cn nn ce nee coc wes cons onmammonas cone secs 41 20 
Eleven dollars in José Maria Benabides ---.---~- 11 
Sixty dollars in Tomas Lalanda ----..---.---.-- 60 
Two hundred and fifty-three dollars and forty cents 

in Francisco Esquibel de Mora_-_-----.---.~-.- 253 40 
Sixteen dollars in Buenaventura Lobato ---_---_-~- si 16 
Three dollars and fifty cents in José Francisco Fer- | 

RTIGOG oscer ci se icmenmne. venniin ss tien apnea 3 50 
Fifty-four dollars and fifty-five cents in Juan An- 

SOUND TIT oo cnc ccccnieikn oni eonianaeaiioei 54 55 
Thirty-four dollars in José Rafael Garcia -...--_- 34 
Sixty dollars in José Antonio Chavez__-.-.... ---- 60 
Twelve dollars in José Marcos Lobato_..-...---- 12 
Thirty dollars and twenty cents in Mariade la Luz 

CADE cn. site eeenenanpicasne ise otek Di mimenibitnaiain guia 30 20 

36,161 95§ 

Amount brought forward .---..---.---- 36,161 95§ 
Sixty dollars in Salvada Jaramillo_...-_------. : 60 
Forty dollars in Guadalupe Jaramillo_---------- 40 
Forty dollars in Leodoro Armijo--.------------- 40 


Sixty-one dollars and sixty cents in Mariano 
MONLOYS «22. ccccw eer ownnn cada enw esescnen 61 
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Twenty-four dollars in Francisco Salar-_-------- 
Forty dollars in the estate of the deceased, Diego 
ATU io os disc cee tanec absense Wied 40 
Eighty-seven dollars and eighty cents in José 
CRONIN ick tle i ian dnd Us Se its Uh a tdci ew 87 80 
Twenty-seven dollars and eighty cents in Tomas 
nA NI... ais wnsiiocetinsiniighaniaceiensealccbdelie Aaaitiante 27 80 
Forty dollars in Monica Pino..-.---.---..---.- 40 
Twenty dollars in Leodoro Armijo--..-.---.---- 20 
Thirty-one dollars and forty cents in Antonio 
RNG ROR inks sisi ccccneiterneiin deen 31 40 
Eighteen dollars and sixty cents in Desiderio 
II is cid conics canenee etmen einontinaaetn ma imparmihaina 18 60 
One hundred and seventy-nine dollars and twenty 
IE I I i onesie winnitiienna nnn 179 20 
Thirty-eight dollars and sixty cents in Miguel 
I iin tect icbndndnenuxeiun oe 38 60 
Sixty-four dollars in ‘Tosvibhe Mek vnc. scccenss.- 64 
Thirty dollars in Damasio Martin y Ortega...--- 30 
Ten dollars in Estefana Raibal_--.---.-----~--- 10 
Twenty dollars in Nicolas Quintana__-..-...---- 20 
Seventy dollars in Daniel Sandoval__-.---.---- 70 
Twenty dollars in Luis Sanchez___.--_.---.---- 20 
Twenty dollars in Felipe Aragon-------------- 20 
105 Thirty dollars in Miguel Cena y Romero- 30 
106 Sixteen dollars in Juan Pablo Martin--~-- 16 
107 Eleven dollars and sixty-five and one-eighth 
cents in Antonio Sanchez._.--.-.-.-..-- 11 654 
37,162 608 
Amount brought forward.........----- 37,162 605 
Four dollars in Valentin Samora-..._--.--.---- 4 
Seven dollars and ninety cents in Manuel Sabedra_ 7 90 
One hundred and sixteen dollars and twenty cents, 
I Chi iiicie nduncccenbuisccumeiemione 116 20 
Sixty-one dollars and seventy cents in Francisco 
inci isa Siena: nice nallaiha uh i laepchgilactainin 61 60 
Six dollars and_ twenty-five ‘cents in José An- 
PE oo iia iciocidcenkainians Calbkaetuue: 6 25 
fight dollars in Manuel Antonio Aragon._-.___- 8 
Twenty-five dollars and twenty cents in José An- 
I kk ssi ccc A4s scineied eeincieste enesiappeliadinasah Unie 25 20 
One hundred and seven dollars and sixty cents in 
PN O00 ORs ik incidences saan 107 60 
Fifty-one dollars in Juaquin de Luna_.-.--.___- 51 
One hundred and fifty-five dollars and forty cents 
SOE I SITs cc werk eininin he sient icigsilaeeadtitetnlansoke 155 40 


Thirty-five dollars and forty cents in Juan Gu- 
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119 One hundred and forty-three dollars and forty 
conts.in Diego. Mastithe cn cininticicdm antec catia 143 40 
120 Five dollars and ten cents in Santiago Nevarez__- 5 10 
121 Eleven dollars and fifty cents in Juan Albino Gon- 
a Ce LN TD TIES SEC LIES 11 50 
122 One hundred and ten dollars and twenty 
12] cents in Juan Nepomuceno Montoya-.-. 110 20 
123 Fifty dollars and twenty cents in Juan Mon- 
COPS, OF CRC UIIIR so siinicd -ctissen niin 50 20 
124 Fifty-one dollars and twenty cents in Juan Garcia, 
oe ft. SAE NG SE mann ape Me ane meMR a TE 51 20 
125 Seventy-two dollars and twenty cents in Fernando 
I sie a cain entice nee nes een aaaiaemae ania 72 20 


$8,184 958 


Amount brought forward ..---...- nerevtiaisiias 38,184 95$ 

126 Twenty dollars in Eulogio Sabedra ---...-.----- 20 
127 Ten dollars in Luiz Sanchez -......--..--.....- 10 
128 Nine dollars in Rumaldo Gallego ......-----.--- 9 
129 Thirty-one dollars and forty cents in Antonio Maria 

On CRA Nae Ae Tag sonata techie. exesiitias acceded 31 40 
140 Four dollars in Juan de la Cruz Gonzales .._-_--- 4 
141 ‘Twelve dollars in Juan Pablo Mestas._..-__---~-- 12 
142 Fourteen dollars in Roque Chavez__-_------~---- ree 
143 One hundred and twelve dollars and fifty cents in 

JUAN GO JOOS BAUIGE Sok. week Mien ck ccwdnes 112 50 


Live Stock. 


144 Blas Chavez on twenty-eight head of neat cattle on 

shares, there belong to each heir ninety-nine dol- 

TE tin stinnione RNS eR AORN RR OTR MNaRE AR DY Sen ies 99 
145 José Maria and Leonardo Tofollas on four thousand 

one hundred sheep on shares, there belong to 

each heir, appraising them at one dollar .-....- 820 
146 José Antonio Chavez, of Padillas,on one thousand 

two hundred and seventy-two sheep, on shares, 
122 each head valued at twelve reals, there belong to 

each heir three hundred and eighty-one dollars 

I BEE BON ith ct ites acini mtn aided aaeiin 381 60 
147 Nepomaceno Carabajal on one thousand and thir- 

teen sheep on shares, valued at one dollar each, 

there belong to each heir two hundred and two 


ANA AE EE CII ik wire dicts mins 202 60 
148 In Jesus Miera five hundred sheep, at twelve reals 

POP RONG «cine inten sce ae mwinds Senk ecilswmeiivt 750 
149 In Juan Domingo Montoya forty sheep, at one dol- 

LOT ence ie kid ccictibies Bibi wali wimdin Seine weanite 40 
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150 In Juan Miera four hundred and eighty sheep on 


shares, at twelve reals per head----.--.------- 720 
151 In Ambrosio Gonzales three hundred sheep on 
shares, at twelve reals per head ..---.---- ---. - 490 


41,861 058 


Amount brought forward .-...--------- 41,861 053 


152 In Juan Griego, of Chilili, one hundred and sixty- 

eight goats, at one dollar per head, there belong 

to each heir on eight hundred and forty goats__ 162 
153 In Cleto Lopez eighty goats on shares, at one dol- 

lar, the total number of which is four hundred 


INE i scr esnips ese irl ln ices Saclansia is Hales Siew in 80 
154 In neat cattle received for the share...--------- a aa 
155 For the fifth part of two mules and one horse owed 
for by José Manuel Sanedra .....----- ------- 22 
123 156 The fifth part of one horse owed for by 
Antonio José Martin, valued at $20_-._--- 4 
158 The fifth part of two oxen loaned, owed for by 
Juan Chaves, valued at thirty dollars-..--.---- 6 
159 The fifth part of two oxen lent to Miguel Zamora, 
PE he CO Ts csi cic nicmismixinmd ccmnsinen 6 
160 The fifth part of two oxen lent to Gertrude Sanches, 
EE OR Se odoin itt tc heme - ance 6 
161 Thirty-eight sacks of corn, at two dollars __------ 76 
162 One stock jack (burro manadero)_-__-. .---.-.--- 100 
163 One jenny in twenty dollars.._.--..-------- nina 20 
164 One bay mule in thirty dollars _-.----._..------ 30 
165 Two hundred sheep, at one dollar-__._---_--~-- 200 
166 Twenty-nine sheep on shares, at one dollar and a 
I ii sii iets seleacsk sean akes send ss dineien'el nani eon 43 
166 One hundred and fifty dollars in Manuel Garcia_. 150 
167 Twenty-four —, value of wheat received in the 
OTN OE Fe FT iio crincidiinineien aioe ee 24 
168 ‘Two round mirrors, valued at 20 dollars....-__- 40 
169 One do., oblong, valued at 25 dollars_...-_____... 25 
Eight dollars and thirty cents, value of the 3d part of 
as leh abc waiediiniine Sametcsmttnn ds iaeeencien 8 30 
Eight dollars and thirty- three cents, value of the 3d part 
ET PII Sct nicin “iecenieniinits assim ve serninsiaie-scseccectmadeanee 8 33 


43,043 388 


Amount brought forward. _..-...---__- 43,042 38% 
124 Three dollars and thirty-three cents fora share in 
NO a aii ii dish ricci o 30 
Six dollars and eighty cents for a share ina a 6 80 


Six dollars for a share in two head of neat cattle which 
Sg RE RRA) | ee gn Sea ae) RM ep eee 6 
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An old wagon in thirty dollars___-_._- ie Sh cctaei ib 30 
In furniture, goods, and other different articles which’ 

were divided and the share received, the value of 334 

dollars 81 cents and one-quarter____-.-.-.---.-. ~~ 334 81} 
‘Sree ehidire 1m: S: Gears q . . vii ddks cosa 3 
Ninety dollars one and a half cents in ornaments, furni- 

ture and ornaments of the chapel which were received 

-O BONO Ski etcccunus id sa abhi aie, eich 90 01; 


SOtmE aromas wncekledl me heii odin ni cae 43,516 34 


The undersigned, administrators and executors of the estate of the 
property of the deceased, Antonio Sandoval, certify that the forego- 
ing inventory is a true adjudication made in favor of Guadalupe 
Sandoval, as heir constituted by the said deceased, Antonio San- 
doval, which accrues to her for all her rights to the real, personal, 
and self-moving property, debts, and other things which have come 
under our notice and knowledge and appear in favor of said estate; 
wherefore we, the said administrators and executors, declare that the 
said Guadalupe Sandoval, she, her heirs, successors, administrators, 
and assigns, have the right to receive, collect, and take possession of 
the said property to them adjudicated as they will; for which we 
give them the present, which we sign and seal in Pefia Blanca this 

the twenty-fourth day of May, of the year of our Lord one 
125 thousand eight hundred and sixty-two. 
August 23, 1865. 
JOSE SERAFIN RAMIRES, [sEAt. 
TOMAS C. pr BACA, SEAL. 
JOSE M. GALLEGOS, SEAL. 


Administrators and Executors. 


The item relating to the estate of the deceased, Antonio Sandoval, 
which finally appears as having been distributed (between one of 
his heirs), shall be made to appear in the inventory. 


Albuquerque, August 23, 1865. | 
J. M. GALLEGOS. 


There ischarged to the credit of Guadalupe Sandoval the following : 
In Juan Antonio Chaves two hundred and forty-five goats, at one 
dollar per head, $245.00. 


(Exuipit “W.”) Testament. 
( Translation.) 


TERRITORY OF Mexico, County of Bernalillo: 


In the name of God Almighty, amen: 
I, Antonio Sandoval y Tafoya, a resident of Los Varelas, and of 
the Territory and county aforesaid, legitimate son and of legitimate 
matrimony of Don José Sandoval and Dofia Apolonia Tafoya, now 
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deceased, natives of the same Territory aforesaid, being through 
Divine Providence sound and well and in my entire and full mind, 
memory, and entire natural understanding, believing and confess- 
ing, as I firmly do believe and confess, in the Most High and infalli- 
ble mystery of the Most Holy Trinity, Father,Son, and Holy Ghost, 
three persons, who, although really distinct, have the same attributes, 
and are only one true God, one essence and substance, and in all the 

mysteries and sacraments which our holy mother church 
126 (C. A. R.) holds, believes, and confesses, in which true faith 

and belief I have lived and die as a faithful Catholic Chris- 
tian, taking for my intercessor and protectress the ever Virgin Mary 
and Immaculate Queen of the Angels, Mother of God, and our Lady ; 
my holy. guardian angel ; those (saints) of my name and devotion, 
and the rest of the celestial court, in order that they may pray to 
our Lord Jesus Christ, that through the infinite merits of His most 
precious life, passion, and death He may pardon all my faults and 
sins and bear my soul to rest and to enjoy His most beautiful pres- 
ence; fearful of death, which is natural and inevitable to all human 
beings, and the uncertainty of its coming, in order to be prepared 
as to testamentary dispositions when the time shall come, since I 
find myself well advanced in life for my age. 

Wherefore, with mature reflection, to-day, in my full judgment, 
mind, and sound memory, I make, order, publish, and declare this 
my last will and testament, and to avoid with clearness the doubts 
and questions which might arise after my death, and in order not 
to have at that hour any mental care which might interfere with 
my praying to God with due earnestness for the forgiveness, which 
I hope for, of my sins— 

I execute, make, and order my will in the following form: 

First. I commend my soul to God, our Lord, Who from nothing 
created it, and my body to the earth, of which it was made, which, 
being made a corpse, I direct that it be shrouded in the habit of 
our seraphic father, Saint Francis, and buried in the parochial 
ehurch of which I may be a parishioner at the time of my death. 
It is my will that the priests who can be assembled within twenty- 
four hours after my death shall assist at my funeral. Item: I direct 

that on theday following my death and at the hour of my burial 
127 __ there shall be celebrated for my soul a high mass, with dea- . 

con, sub-deacon, fast and responses, and the body of priests 
assembled shall assist at the celebration of the same, for all of which 
the usual stipend shall be paid. Item: I direct that on the day after 
my burial a novenary of high masses, without deacons, shall be be- 
gun, the honors and the anniversary services to be the most classic 
that the circumstances will permit. Item: I direct that there shall 
be celebrated five hundred low masses fay my soul, those of my pa- 
rents and grand parents, and the others of my family, paying for each 
mass the stipend which it is the custom to pay, from which the 
fourth part belonging tothe parish being deducted, those remaining 
shall be celebrated in the churches and at the altars which my ex- 
ecutors may designate. Item: I direct that for one time only, for 
the preservation of the holy places and the Holy Land, the ransom 
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of Christian captives and others in bondage, twenty reals for one 
time only. Item: I bequeath to my sisters who may survive my 
death, and who shall have come to my assistance at its time, my 
dwelling-house, with all the utensils and household articles belong- 
ing to it and actually in it at the time of my death, and I beg that 
they will commend me to God. Item: I declare that I have four 
servants who live with me, and they are Francisca, Antonia, Daniel, 
and José, to whom I bequeath, and I order that there shall be given 
to each one, two cows or their value, a horse or a mare, and in addi- 
tion two hundred varas of land in Atrisco, which shall be divided 
among them in equal parts, and I ask them to commend me to God. 
Item: I direct that to Francisca, in addition to the share coming to 
her under the preceding clause, I bequeath to her the bed which I 
use, with the sheets belonging to it, and I beg that she will pray 
128 to God for my soul. Item: I direct that the persons named 
in the two foregoing clauses may enjoy the benefit of them, 
they and their descendants who may be alive after my death. Item: 
I direct that all the men servants whom I have in my employ, be 
the amount which they may owe me at the time of my death what 
it may, shall be released, and I ask them to pray to God for me. 
Item : I declare that I was legitimately married, “in facie ecclesia,” 
to Dona Ursula Chaves, now deceased, in which marriage we did not 
have nor did we procreate any children. Item: I direct that two 
documents, dated the first in the vear 1830, on the nineteenth day 
of July, in the town of Padillas, and the second on the sixth day of 
February, 1835, in Albuquerque, the first authenticated by the 
judge, Don Lorenzo Abeyta, and the second by Don Julian Tenorio, 
each document duly witnessed, and both relating to the naming as 
sole heir the one who should survive of ustwo, Il and my wife, Dona 
Ursula Chaves, to the share which might legitimately belong to the 
other, principal and increase, for the reason that neither I nor my 
said wife has any heir to whom we are required by law to leave our 
property, and we naturally agreed the one with the other, according 
to our free will; and in this clause I order and direct my executors 
named in this my will that, if it should be necessary at any time 
during their charge, they shall be attached to these presents in order 
to clear up any doubt that might exist because of the constitution 
which I make to-day in this my last will. Item: I declare that two 
years ago, a little more or less, my house was opened and robbed at 
a late hour of the night by a band of robbers, and these stole money 
and jewels and burned and stole important papers and documents. 
I direct that if any persons should come to negotiate the said 
documents they shall not be recognized, unless they should 
129 be legally transferred according to law, neither in court nor 
out of court. 

Item: I declare that the deceased, Don Francisco Sarrasino, had 
in his power, as my agent and attorney, some papers, books, and 
documents of importance, and that he died before delivering the 
same to me, and that after his death some of them were delivered to 
me by his administrator, Don Juan Antonio Sarrasino, the greater 
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part of them being wanting, among them a document for more than 
fifty thousand dollars. 

Another of Don Juan Nepomuceno Orquide, of the State of Chi- 
huahua, and the first of Don Juan de Dios Marques, of the State of 
Durango, and fearing that persons who have no right to them may 
fraudulently lay claim to them, I direct that they may be proceeded 
with in accordance with the foregoing clause. : 

Item: I direct that at the time of my death there shall be dis- 
tributed among the poor one thousand dollars to widows, orphans, 
and cripples, leaving to the judgment and conscience of my execu- 
tors the consideration of the need of each one, and the amount to be 
given to each to be graduated according to the circumstances, and it 
shall be in articles for their maintenance and clothing at the prices 
at which the articles shall be purchased shall be the most equitable, 
and I beg that they will pray to God for me. 

Item: I direct that all debts which may be due me at the time of 
my death shall be collected, but with the condition that no poor per- 
son shall be deprived of his house and the land necessary for the 
maintenance of his family. 

Item: I direct that from the heirs of the deceased, Don Francisco 
Sarracino (for that which he was indebted to me), from those of the 

deceased, Don Juan Antonio Rael, and from Don Serafin 
130. ~Ramires, or his heirs, nothing shall be collected of that which 

they may owe me, since it is thus my will to do, and I beg 
that they will pray to God for me. 

Item: I declare the heirs are not exempt for what they owe. 

Item: If among my papers or in the hands of my confessor there 
shall be found a memorandum, signed by my hand or written by 
me, although it may not be signed, containing directions, declara- 
tions, or other things concerning my last will, I direct that it shall 
be held and esteemed as a part of this testament; that it shall be 
filed with it in the public records after my death, and that its text 
be observed integrally and inviolably, since such is my will, but, not 
being written or signed by me, it shall not be valid in court or out 
of court. 

Item: I declare I have a tolerable fortune, composed of several 
thousand sheep, cows, mules, horses, lands, houses in different parts 
of the Territory, debts, documents, acknowledgments of money at 
interest, and other indebtedness, cash-books and memorandum books, 
debts due me by several persons of the Republic of Mexico, and obli- 
gations which prove the debt owed me by the Government of Mexico 
for loans which I made to it in the years 1844 and 1845, and in order to 
faithfully carry out all that this my testament contains and that which 
the memorandum may contain (in case — e should be left) I appoint 
for my executors and administrators Don Serafin Ramires, Don Tomas 
Cabeza de Baca, and Don José Manuel Gallegos, and each one in 
solidum,and I confer upon them full power and authority in order that 
after my death they may determine and execute and take possession 
of my estate and act by themselves extrajudicially, without the in- 

tervention of a judge, may pay my bequests ordered, and settle 
131 and pay all according to the tenor of this my last will; and 
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if any person should legally prove a debt against me I order 
that they shall pay it, which charge shall endure for one legal year, 
and the nidisienal Gane that they may need I extend it for them. 
And after having settled and paid all, and, inasmuch as I am without 
legitimate descendants and have no heirs to whom I am required to 
leave my property by the general and private laws of this Territory, 
using the power which they give me, I constitute as my sole and 
universal heirs to the remainder of my property, rights, and shares 
my sisters, whoare Josepha, Manuela, Juana, Catarina, and Guadalupe, 
and their children and successors ; and by the present I revoke and 
annul all the testaments and other testamentary dispositions which 
before now I may have made in writing, by word, or in any other 
form, in order that none be valid or have credit, either judicially or 
extrajudicially, except this testament and the said memorandum 
which I desire and direct may be esteemed and held as my last de- 
liberate will, in the way and form that may be most favorable under 
the law (prout magis per jus licet), since it is authentically set forth 
and published by me, Antonio Sandoval y Tafoya, in the town of 
Alameda. 

In testimony whereof I place my hand and seal this day, the elev- 
enth day of June, in the year of our Lord one thousand eight hun- 


dred and sixty. 
ANTONIO SANDOVAL. 


Certificate. 


The foregoing writing was dictated and signed by the said Anto- 
nio Sandoval y Tafoya in our presence, and understood by him and 
each one of us. In his entire judgment, mind, and sound memory 

he declared the said writing thus signed to be his last will and 
132 testament, and we, at the solicitation of the testator, witness 
in his presence and have signed as witnesses. 
(Signed) ANTONIO LERMA. 
JOSE DEL VALLE. 
LORENZO MONTANO. 
RAFAEL MIERA. 
JOSE MIGUEL LUCERO. 


TERRITORY OF New Mexico, County of Bernalillo : 


Whereas by the examination of the witnesses who were present 
at the delivery and execution of the foregoing testament and last 
will of the deceased, Don Antonio Sandoval, it has been evidently 
proved that the said deceased, at the delivery and execution of his 
said testament and last will, was in his sound mind and in entire 
liberty, and that the foregoing testament and last will is the same 
executed by the said deceased : 

Wherefore I, Julian Perea, probate judge in and for the county of 
Bernalillo, in the Territory of New Mexico, in virtue of the author- 
ity conferred upon me by the law, I approve, publish, and declare 
the foregoing testament and last will the legal and true testament of 
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the deceased, Don Antonio Sandoval, and I order that it be executed 
by his executors and administraters in all its parts. 

In testimony whereof I sign my name and cause that the seal of 
the probate court of the said county of Bernalillo be affixed to this 
my approval and judicial decree. 

Given in Bernalillo this the third day of February, A. D. 1862. 

[SEAL. | (Signed) JULIAN PEREA, 
Probate Judge. 

For the probate judge: 

NESTOR MONTOYA, 
Deputy Clerk. 


133 (Copy.) 
I certify that to-day, February 3, 1862, I recorded the foregoing 


testament. 
NESTOR MONTOYA, 
Deputy Clerk of the Probate Court. 


(DEFENDANTS Exuisit “ X.”) 


UNITED STATES OF AMERICA, 
Territory of Mexico, County of Bernalillo: 


Know all men by these presents that I, by my attorney, Guadalupe 
Gutierrez, duly authorized to execute deed for me by power of at- 
torney, dated January 21st, 1880, Maria Quirina Ledoux, legitimate 
heir of Maria Apolonia Lucero y Sandoval, deceased, for and in 
consideration of the sum of fifty dollars to Guadalupe Gutierrez, as 
attorney, in hand paid, the receipt whereof is hereby acknowledged, 
has this day bargained, sold, and conveyed, and by these presents 
doth bargain, sell, and convey, to Charles W. Lewis, his heirs and 
assigns, forever, a certain piece or parcel of land lying and situate in 
the sitio of Barelas and county of Bernalillo, and known as the La- 
gunitas, measuring from north to south hundred varas, and bounded 
on the north by the lands of Charles W. Lewis; on the south by the 
lands of Ma. Apolonia Lucero y Sandoval; on the east by the foot- 
hills; on the west by the Rio Grande del Norte: 

To have and to hold the said piece or parcel of land to the said 
Charles W. Lewis, his heirs and assigns, forever, in as ample and 
perfect a manner as the said heir of Maria Apolonia Lucero y San- 
doval had and held just before the execution of this conveyance ; 

and I, Guadalupe Gutierrez, as the attorney-in-fact of the heir, 
134 Maria Quirina Ledoux, do covenant and agree for the said 

Maria Quirina Ledoux, her heirs and assigns, forever, with 
Charles W. Lewis, his heirs and assigns, as follows: That the said 
Guadalupe Gutierrez, as attorney of Maria Quirina Ledoux, as shown 
by power of attorney dated January 2\st, 1880, and recorded in 
Book “J,” pages 52 and 538, has full authority to sell and dispose of 
said piece or parcel of land, and that the said Charles W. Lewis, his 
heirs and assigns, shall quietly enjoy the occupancy of said piece or 
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parcel of land free from all claims or demands of the said Maria 
Quirina Ledoux, his administrator, executor, and assigns. 

That the said Ma. Quirina Ledoux will defend and protect the 
said Charles W. Lewis, his heirs and assigns, to said piece or parcel 
of land against all claims and demandsand against persons claim- 
ing to be heirs of said Ma. Apolonia Lucero y Sandoval. 

Witness my hand and seal, at Albuquerque, N. M., this 19th day 
of February, A. D. 1880. 


his 
GUADALUPE + GUTIERREZ.  [sgAt.] 
mark. 
Attorney for Maria Quirina Ledouz. 
Witnesses: 
MELCHIOR WERNER. 
THOMAS WERNER. 


TERRITORY OF New Mexico, County of Bernalillo : 


This day personally appeared before me, Melchior Werner, clerk 
of the probate court in and for said county and Territory, the above- 
named Guadalupe Gutierrez, personally known to me as the above- 
named attorney of Maria Quirina Ledoux, and acknowledged the 
execution of the above deed to be his voluntary act and deed for the 

purposes therein mentioned. 
135 Witness my hand and official seal, at Albuquerque, this 
19th day of February, A. D. 1880. 


[Seal Probate Court. ] 
MELCHIOR WERNER, 
Probate Clerk. 


(Endorsed.) 


Filed in my office for record this 19th day of February, A. D. 
1880, at 12 o’clock m., and recorded in Book “J,” pages 53, 54, and 
55. 

Witness my hand and official seal this 19th day of February, 
A. D. 1880. 

[Seal Probate Court. ] 
MELCHIOR WERNER, 
Probate Clerk and ex Officio Recorder. 


(ExuHiBit, DEFENDANTS’, Y.) 
TERRITORY OF New Mexico, County of Bernalillo: 


This indenture, made this 23d day of January, in the year of our 
Lord one thousand eight hundred and eighty-two, between Jesus 
Baca and Candalaria Aragon, his wife, of Barelas, in the county of 
Bernalillo and Territory of New Mexico, parties of the first part, and 
Charles W. Lewis, of Albuquerque, in the county of Bernalillo and 
Territory of New Mexico, party of the second part, witnesseth : 

That the said parties of the first part, in consideration of the sum 
of two hundred (200.00) dollars, lawful money of the United States, 
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to them in hand paid by the said party of the second part, at or before 
the ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, and the said party of the second part, his ex- 
ecutors and administrators, forever released and discharged from 

the same, by these presents have granted, bargained, sold, 
136 _aliened, remised, released, conveyed, and confirmed, and by 

these presents do grant, bargain, sell, alien, remise, release, 
convey, and confirm, unto the said party of the second part, and to 
his heirs and assigns, forever all that certain tract, piece, parcel, or 
lot of land situate, lying, and being in Barelas, in the county of Ber- 
nalillo and Territory of New Mexico, known, bounded, and described 
as follows: On the north by lands of Manuel Apodaca, on the south 
by lands of the said party of the second part, on the east by the top 
of the hills, and on the west by the Rio Grande del Norte; together 
with all and singular the tenements, hereditaments, and appurte- 
nances thereunto belonging or in anywise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof; and also all the estate, right, title, interest, dower 
or right of dower, property, possession, claim, and demand whatso- 
ever, both in law and equity, of the said parties of the first part of, 
in, and to the above-granted premises and every part and parcel 
thereof, with the appurtenances: 

To have and to hold the above mentioned and described premises, 
with the appurtenances and every part thereof, to the said party of 
the second part, his heirs and assigns, forever. 

And the said parties of the first part and their heirs, the above- 
described and hereby granted and released premises, and every part 
and parcel thereof, with the appurtenances, with the said party of 
the second part, his heirs and assigns, against the said parties of the 
first — and their heirs, and against all and every person and persons 
whomsoever lawfully claiming or to claim the same or any part 
thereof shall and will warrant and by these presents forever de- 
fend. 


In witness whereof the said parties of the first part have 
137 hereunto set their hands and seals this 23d day of January, 


A. D. 1882. 
JESUS BACA. [SEAL. | 
her 
CANDELARIA + ARAGON. [sBkAt.] 
mark. 
Witnesses: 


THOMAS WERNER. 
CHARLES F. PIERCE. 


TERRITORY OF NEw Mexico, County of Bernalillo : 


On this 23d day of January, A. D. 1882, before me, Melchior 
Werner, probate clerk, personally came Jesus Baca and Candelaria 
Aragon, his wife, to me personally known to be the same persons 
whose names are signed to and who are parties to the foregoing deed 
of conveyance, and acknowledged that they signed, sealed, and ex- 
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ecuted the same, freely and voluntarily, for the purposes: therein 
mentioned ; and the said Candelaria Aragon, being by me first in- 
formed of the contents of said deed of conveyance, confessed, on an 
examination separate and apart from her said husband, that she 
signed, sealed, and executed the same, freely and voluntarily, for 
the purposes therein mentioned, without any compulsion or the 
illicit influence of her said husband. 

Given under my hand and official seal this 23d day of January, 
A. D. 1882. 

{Seal Probate Court. ] 

: MELCHIOR WERNER, 
Probate Clerk, Bernalillo County. 


TERRITORY OF NEw Mexico, County of Bernalillo: 


138 I, Melchior Werner, clerk of the probate court and ex officio 
recorder in and for the county of Bernalillo, in said Territory 
of New Mexico, certify that the foreguing deed of conveyance was 
filed in my office for record by Charles W. Lewis on the 23d day of 
January, A. D. 1882, at 12 o’clock m., and that the same is duly re- 
corded in Book “O” of the recorder of deeds of said county of Ber- 
nalillo on pages 159 to 161. 
In witness whereof I have hereunto set my hand and official seal 
this 27th day of January, A. D. 1882. 
[Seal Probate Court. ] 
MELCHIOR WERNER, 
Clerk and ex Officio Recorder, Bernalillo County. 


(DEFENDANTS EXxuHrsirT Z.) 
TERRITORIO DE N. Mexico, Condado de Bernalillo : 


Por estas presentes day poder y facultad al Sefior Guadalupe 
Gutierrez, para que en mi nombre venda traspase y enagene, en la 
persona 6 personas, que mejor le paresca cualesquiera propriedad, 
riaz 6 personal que tenga 6 pueda tener, como heredera legitima por 
mi madre, Ma. Apolonia Lucero, la cual fue del finada Antonio 
Sandoval, la cual prépriedad es 4 mi desconocida y se halla en ei 
rio abajo. 

En cuyo testimonio pongo mi nombre hoy 21 de Enero, A. D. 


1880. ) 
MA. QUIRINA + LEDOUX. 


narca,. 


Testigo: 
JUAN FRORENCE. : 


Certifico que Ma. Quirina Ledoux en presencir me entrego el 
resente poder a Guadalupe Gutierres y en fe de lo cual pongo 
139 mi firma oficial hoy 21 de Enero, ano de 1880. 
CRESENCIO GONZALES, 
Juez de Paz del Precinto No. 5, del Condado de Mora. 
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Filed in my office for record this 19th day of February, A. D. 


1880. 
MELCHIOR WERNER, 
Probate Clerk and ex Officio Recorder. 


TeRRITORY OF New Mexico, County of Bernalillo : 


I, J. L. Perea, Jr., probate clerk and ez officio recorder in and for 
the county and Territory aforesaid, do hereby certify that the fore- 
going is a true and complete copy of the record as it appears in my 
office. 

Given under my hand and official seal this 28th day of May, 1884. 
| SEAL. | J. L. PEREA, JR., 
Probate Clerk and ex Officio Recorder. 
By L. T. ROBERTS, Jr., Deputy. 


(Endorsed:) 975. Bern. Co. Filed in my office this 30th day 
of May, 1884. Edmund H. Smith, clerk. 


(Exuisit “ Z.”) 
( Translation.) 


TERRITORY OF New Mexico, County of Mora: 


By these presents I give power and faculty to Don Guadalupe 

Gutierrez, in order that he may in my name sell, transfer, and alien- 

ate to the person or persons, according to the best of his judg- 

140 ment, any property, real or personal, which I have or may have 

as legal heirof my mother, Maria Apolonia Lucero, which prop- 

erty belonged to the deceased, Antonio Sandoval, which property isto 
me unknown, and is down the river. 

In testimony whereof I sign my name this day, January 21, A. D. 


1880. 


his 
MARIA QUIRINA + LEDOUX. 
mark, 


Witness : 
JUAN FLORENCE. 


I certify that Maria Quirina Ledoux, in presence, delivered to me 
the present power to Guadalupe Gutieras, and in testimony whereof 
I place my official signature this day of January 21, 1880. 

CRESENCIO GONZALES, 
Justice of the Peace of Precinct No. 5 of the County of Mora. 


This being all the evidence, oral and written, offered and read 
and used upon said trial in said cause by either party, the court 
thereupon proceeded to charge and instruct the jury as shown and 
stated in the foregoing bill of exceptions, and the objections and 
exceptions to the ruling of the court taken at the time thereof; 
whereupon the jury, under the instructions of the court, returned 
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into court a verdict for the plaintiff as stated and directed by the 
court, as stated in this bill of exceptions; to all of which the defend- 
ant, at the times thereof, objected and then and there duly excepted. 


( Verdict.) 


“The jury, having now heard all the evidence, say, by direction 
of the court, that they find for the said plaintiff in the sum of five 
thousand three hundred and thirty-three dollars and thirty-three 
and one-third cents ($5,333.334).” 


141 Whereupon, afterwards, on the 2d day of June, 1884, being 

a day in and of the term of said court, the defendants then 
and there moved the court for a new trial in said cause and in arrest 
of the judgment, and filed grounds in support thereof in the words 
and figures following, to wit: 


Motion for New Trial. 


TERRITORY OF New Mexico, County of Bernalillo : 


In the District Court for the Second Judicial District of the Terri- 
tory of New Mexico, Sitting in and for the County of Bernalillo 
for the Trial of Causes Arising under the Laws of the Territory, 
at the May Term, A. D. 1884. 


WALLACE Dovatass, Plaintiff, 
against 
CHARLES W. Lewis and his wife, Jesste A. Lewis, Defendants. 


Covenant. 


And now come the defendants, Charles W. Lewis and Jessie A. 
Lewis, his wife, by their attorneys, Stearns & Douglas and S. M. 
Barnes, and move the court to grant them a new trial in this case 
and set aside the verdict of the jury and judgment rendered herein 
against them in this action, without the payment of costs, on the 
following grounds and for the following reasons, to wit : 

First. The court erred, to the prejudice of these defendants upon 
said trial, in permitting the plaintiff to read in evidence the plat 
and report of the surveyor general of New Mexico, and filed in the 
register’s oftice of the United States, within the Territory of New 
Mexico, and produced by Max Frost, register, and in permitting the 
said Frost to testify in reference to the said plat and report, and in 
reference to the lands in controversy in this case, because said plat 

and report and the evidence of said Frost was incompetent, 
142 irrelevant, and illegal. The court also erred in not sustain- 

ing the motion of these defendants pending said trial to ex- 
clude from the consideration of the court and jury said plat and re- 
port and the evidence of said Frost. 

Secondly. The court erred in rejecting and excluding from the 
jury the testimony of defendants’ witnesses, Charles W. Lewis, Jesus 
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Baca, Teodoro Lopez, José Lueros, Juan Armijo, and Antonacio 
Montoya, offered upon said trial to prove possession of these defend- 
ants and those under whom they claim the land in contest in this 
case, and the court also erred in rejecting and excluding upon said 
trial from the consideration of said court and jury all evidence 
offered by them showing and tending to show that Antonio Sando- 
val, deceased, held, possessed, and owned the land in contest under 
a grant and title to said land under the Mexican Government or 
Spanish Government prior to the “ Treaty of Gaudalupe Hidalgo,” 
and the court also then and there erred upon said trial in rejecting 
and excluding from the consideration of said court and jury all the 
documentary evidence offered by these defendants and marked as 
exhibits in this cause, showing title and possession in these defend- 
ants and those under whom they claim, to wit, the will of Antonio 
Sandoval, the partition and division of said lands between the 
devisees of said Sandoval, and the deeds from the heirs of the said 
Sandoval, and the two powers of attorney, authorizing the convey- 
ance of said lands, and the letters of administration of the estate 
of the said Sandoval, and the evidence of the existence of the title 
papers of the said Sandoval to said lands, and.the destruction thereof 
by robbers, and all the evidence offered by these defendants upon 

said trial to prove title and possession of these defendants and 
148 ‘those under whom they claim to said bonds, all said docu- 

mentary evidence aforesaid being competent and legal in this 
case to support the title in fee-simple of these defendants to said 
lands. 

Thirdly. The court erred in not submitting to the jury, upon said 
trial, all said documentary and parol evidence offered by these de- 
fendants. é 

Fourth. The court erred in withdrawing the evidence and facts 
presented by defendants upon said trial from the consideration of 
the jury, and deciding that the matters in controversy were purely 
questions of law for the court and not questions: for the considera- 
tion of the jury. } 

Fifth. The court erred upon said trial in directing a verdict in 
this case for the plaintiff, against the remonstrance of the defendants, 
in any amount whatever. 

Sixth. The court erred upon said trial in directing any verdict or 


judgment beyond nominal damages against defendants, or in direct- 


ing any verdict whatever in favor of the plaintiff, and the court also 
erred in refusing to charge, at the instance of the defendants, to find 
a verdict upon the evidence in favor of these defendants. 

Seventh. The court erred in its written charge to the jury to find 
a verdict for the consideration money or purchase price of said land 
in the entire charge, in charging or directing any verdict in favor 
of plaintiff and against these defendants, because there was no such 
evidence or any evidence of a legal or competent character to author- 
ize or justify the court in said charge, or in directing any finding 
whatever for the plaintiff, and because the plaintiff’s declaration in 
this case and the evidence offered by him in support thereof did not 
and does not show any cause or ground of action whatever against 
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these defendants in law or in fact, or any breach whatever of 
144 the pretended implied covenant sued on in this action. 
Eighth. The finding of the court and direction of the court 
upon said trial is against the law and evidence in this case. 

Ninth. The finding of the jury is against the law and evidence in 
this case. 

Tenth. The amount found by the jury, by direction of the court, 
in favor of the plaintiff and against defendants is excessive and 
against the law and evidence in the case. 

Eleventh. The finding of the court and jury should have been in 
favor of the defendants. 

Twelfth. The court admitted upon said trial incompetent and 
illegal evidence, both oral and documentary, in favor of the plain- 
tiff and against defendants. 

Thirteenth. The court refused upon said tria] competent and legal 
evidence, both oral and documentary, offered upon said trial by 
these defendants. 

Fourteenth. The court erred upon said trial in each and every 
ruling, step, or direction, charge, and judgment directed and ren- 
dered against these defendants. 

Fifteenth. The court erred in sustaining plaintiff’s demurrer to 
defendants’ special plea of seizen. 

Wherefore these defendants ask and move the court to set aside 
said judgment of the court, verdict, and finding of the jury rendered 
herein, and to award to these defendants a new trial in this cause 


without the payment of costs. 
STEARNS & DOUGLAS, 
S. M. BARNES, 
Attorneys for Defendants. 


The following is a copy of the motion of defendants in arrest 
of the judgment hereinbefore named, in the words and figures as 
follows, to wit: 


145 (Motion in Arrest of Judgment.) 


Territory or New Mexico, County of Bernalillo : 
In the District Court of the Second Judicial District of the Territory 


of New Mexico, Sitting within and for the County of Bernalillo. 
May Term, A. D. 1884. 


WALLACE Dovuatass, Plaintiff, 
v8. 
CHARLES W. Lewis ef al., Defendants. 


Covenant. 


And now comes the defendants, Charles W. Lewis and his wife, 
Jessie A. Lewis, by their attorneys, Stearns & Douglas and S. M. 
Barnes, and move the court to arrest the judgment rendered in this 
case in favor of the plaintiff and against these defendants, and va- 
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cate the verdict of the jury rendered in this action, for the following 
reasons and upon the following grounds, to wit: 

First. The plaintiff’s declaration in this case does not show or set 
forth any ground or cause of action whatever upon which plaintiff 
is entitled to recover a judgment or verdict herein. 

Secondly. Said declaration does not upon its face show or allege 
that the plaintiff has been evicted from the possession of the land in 
contest or any part thereof; nor does said declaration show that 
defendants have committed any breach of their covenant of warranty 
contained in the deed of conveyance to the land in controversy ; nor 
does the declaration show any lawful breach of any covenant of title 
whatever whereby plaintiff is entitled to recover against these de- 
fendants ; said declaration fails to show any damage or injury what- 
ever, and said declaration fails to show any tender back to these 

defendants of the lands named in said plaintiff’s declaration 
146 or any part thereof; nor does said declaration aver or show 

any reconveyance or offer to reconvey to these defendants the 
lands in contest. 

Wherefore said defendants pray that said judgment herein ren- 


dered be arrested and set aside. 
STEARNS & DOUGLAS, 
S. M. BARNES, 
Atty’s for Defendants. 


Whereupon, after consideration, the court then and there over- 
ruled the motion of the defendants and grounds for a new trial as 
herein stated, and also overruled and refused to arrest the judgment 
and the grounds of the defendants in arrest thereof, as before set 
forth herein. To each of the aforesaid rulings and refusals of the 
court to grant a new trial and arrest the Judgment as aforesaid the 
defendants then and there duly excepted. 

And as the matters and things herein contained do not appear of 
record the defendants tender this their bill of exceptions and ask 
that the same be made matter of record, which is done, and the said 
bill of exceptions is allowed by the court and signed and sealed. 


Dated Oct. 20, 1884. 
JOSEPH BELL. [skatr.] 


The attorneys agree that the foregoing bill of exceptions may be 
signed by the judge of this court in form as herein presented. 
H. L. WARREN, 
STONE & STONE, 
Alt’ys for Plaintiff. 
STEARNS & DOUGLAS anp 
BARNES, Attys for Defendants. 


TERRITORY OF New Mexico, | .... 
County of Bernalillo. | agg 
I, the undersigned, clerk of the district court of the Terri- 


147 __ tory of New Mexico for the county of Bernalillo, in the second 
judicial district, do hereby certify that the foregoing is a true 
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copy of the record and all the proceedings in the action of covenant 
of Wallace Douglass against Charles W. Lewis and wife, lately pend- 
ing in said district court, as the same remain in my office. 

Witness my hand and the seal of said district court this 27th day 
of October, 1884. 


[Seal of Bernalillo County, D. C., New Mexico. ] 
EDMUND H. SMITH. 


148 And afterwards, to wit, on the second day of January, 1885, 

there was filed in the clerk’s office of said supreme court the 
said: appellants’ assignment of errors; which said assignment of 
errors Is in the words and figures following, to wit: 


Assignment of Errors. 


CHARLES W. Lewis and Jessiz A. Lewis, his Wife, Appellants, 
VS. 
WALLACE Douatass, Appellee. 


The appellants in the above-entitled cause, defendants in the court 
below, now come, by their attorneys, Stearns and Douglas and 8. M. 
Barnes, and assign the following errors and causes of reversal in this 
case, to wit: 

First. The district court below erred, to the prejudice of the appel- 
lants and defendants herein, in overruling the demurrer of the ap- 
pellants to the appellee’s declaration herein. 

Second. The court below erred in sustaining the plaintiff’s de- 
murrer to the defendants’, now appellants’, first additional plea of 
seizure. 

Third. The court erred in admitting plaintiff’s testimony and in 
overruling defendants’ motion to exclude plaintiff’s evidence offered 

upon the trial of said case, both documentary and oral. 
149 Fourth. The court erred in overruling defendants’ motion 
and grounds for a new triai and in arrest of judgment. 

Fifth. The court erred in not sustaining the motion of the defend- 
ants pending said trial to exclude from the consideration of the 
court and jury the plat and report of the surveyor general of the 
Territory of New Mexico, referred to in the testimony of Max Frost, 
and also in receiving the evidence of said Frost. 

Sixth. The court erred in rejecting and excluding from the con- 
sideration of the court and jury the testimony of defendants’ wit- 
nesses, to wit, Charles W. Lewis, Jesus Baca, Teodoro Lopez, Jose 
Lueras, Juan Armijo, Atanacio Montoya, and also in oe to per- 
mit said testimony to be read in evidence to and considered by the 
jury, and also in rejecting all the documentary evidence offered by 
said defendants upon said trial from the consideration of the court 
and jury, which documents are marked as defendants’ exhibits in 
said case; which oral and documentary evidence of said defendants 
show and tend to show possession and title in fee simple and a long 
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continued adverse possession of these defendants and those under 
whom they claim the lands in contest in this case. 

150 Seventh. The court erred in withdrawing the evidence and 
facts presented by defendants upon said trial from the consid- 

eration of the jury, and particularly in deciding and directing that 

the matters in controversy were purely questions of law for the 

court and not questions for the consideration of the Jury. 

Eighth. The court erred upon the said trial in directing a verdict 
in this case for the plaintiff against the remonstrance of the defend- 
ants in any amount whatever, there being no sufficient evidence to 
support said verdict. 

Ninth. The court erred upon said trial in directing any verdict 
or judgment beyond nominal damages against defendants or in di- 
recting any verdict whatever in favor of the plaintiff, and also in 
refusing to charge, at the instance of defendants, to find a verdict 
upon the evidence in favor of these defendants. 

Tenth. The-court erred in its written charge to the jury to find a 
verdict for the consideration money or purchase price of said land, 

and in the entire charge in charging, ordering, or directing 
151s any verdict in favor of plaintiff against defendants, because 

there was no such evidence or any evidence of a legal or 
competent character to authorize or justify the court in his said 
charge and because the plaintiff’s declaration in this case and 
the evidence offered by him in support thereof did not and does not 
show any ground or cause of action whatever against defendants, in 
law or in fact. 

Eleventh. The finding of the jury is against the law and evidence 
in this case. 

Twelfth. The amount found by the jury, by direction of the court, 
in favor of the plaintiff and against the defendants is excessive and 
against the law and evidence in the case. 

Thirteenth. The finding of the court and jury should have been 
in favor of the defendants. 

Fourteenth. The court erred upon said trial in each and every 
ruling, step, order, direction, charge, and judgment directed and 
rendered against these defendants. 

Wherefore a ‘reversal is respectfully asked. 

STEARNS & DOUGLAS, 
S. M. BARNES, 
Attorneys for Appellants and Defendants. 


152 And be it furthered remembered that — Monday, the fifth 
day of January, A. D. 1885, being the first day of the regular 


January, 1885, term of the supreme court ef the Territory of New | 


Mexico, the following, among other, proceedings were had, to wit: 
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Appearance and Order Setting for Argument. 


WaALLacE Dovuatass, Appellee, 
v8. 221. 
CHARLES W. Lewis ef al., Appellants. 


Appeal from 2nd district, Bernalillo county. 


Now comes said plaintiff and appellee, by his attorneys, Messrs. 
Stone & Stone and Messrs. Fiske and Warren, and enters his appear- 
ance herein, and it is thereupon ordered that this cause be, and the 
same hereby is, set down for argument at the incoming of court on 
the third Tuesday of the present term. 


And be it further remembered that on Wednesday, January 28th, 
1885, being the twenty-first day of said term of said supreme court, 
the following, among other, proceedings were had, to wit: 


153 Argument. 


WaLiaAce DouGtas, Appellee, 
v8. 221. 
CHARLES W. Lewis et al., Appellants. 


Appeal from 2nd district, Bernalillo county. 


This cause, now coming on to be heard upon the record, assign- 
ment of errors, and briefs on file herein, and is argued by 8. M. 
Barnes, Esquire, on behalf of said appellants, and by W.S. Stone, 
Esquire, on behalf of said appellee. 


And be it further rem-bered that on Thursday, January 29th, 
1885, being the twenty-second day of said term of said supreme 
court, the following, among other, proceedings were had, to wit: 


Argument Continued. 


WALLACE DovuGtass, Appellee, 
v8. 221. 
CHARLES W. Lewis é al., Appellants. 


Appeal from 2nd district, Bernalillo county. 


This cause, again coming on to be heard upon the record, briefs, 
and assignment of errors filed herein, is further argued by S. M. 
Barnes and by F. T. Douglas, Esquires, on the part of said appel- 
lants, and by Henry L. Warren, Esquire, on the part of said appel- 

lees, and submitted to the court, and the court, not being 
154 sufficiently advised in the premises, takes the same under 
advisement. 


And be it further remembered that on Tuesday, the fifth day of 
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January, 1886, being the second day of the regular January, 1886, 
term of the supreme court of the Territory of New Mexico, the fol- 
lowing, among other, proceedings were had, to wit: 


4 Set for Argument. 


V8 


WaLLAce Douatass, Appellee, 
| 221. 
CHarLes W. Lewis et al., Appellants. 


Appeal from 2d district, Bernalillo county. 


It is ordered that this cause be, and hereby is, set down for argu- 
ment at the incoming of court on next Friday morning. | | 


And be it further remembered that on Saturday, January 9th, 
1886, being the 6th day of said term of said supreme court, the fol- 
4 lowing, among other, proceedings were had, to wit: 


Argument. 
WaLLacEe Douatass, Appellee, ! 
221 


vs. 
CuHares W. Lewis ef al., Appellants. 


- 
a 


Covenant. 
Appeal from 2nd district, Bernalillo county. 


155 This cause, coming on to be heard upon the record, assign- 
ment of errors, and briefs on file herein, is argued by S. M. 
Barnes, Esquire, on behalf of said appellants. 


And afterwards, on, to wit, the 11th day of January, 1886, there 
was filed in the oftice of the clerk of the supreme court of the Terri- 
tory of New Mexico a stipulation in the above-entitled cause, which 
stipulation is in words and figures as follows, to wit: 


Stipulation. 
In the Supreme Court. January Term, 1886. 


ee eee 


WALLACE Dovua.ass, Appellee, 
Us. No. 221. 
CHARLES W. Lewis ef al., Appelfants. 


It appearing that the tracing of the original map introduced in 
evidence by the plaintiffs below, and being the official map of the 
United States showing the extension and completion of the official 


surveys of the United States Government over and including the 
whole of township nine (9) north and range three (3) east of the 
United States survey of the Territory of New Mxico, and which r 


original map was and is on file in the ottice of the register and re- 
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ceiver of the United States land office at Santa Fé, in said 
156 ‘Territory, and duly made and authenticated by the surveyor 

general of the United States for said Territory, showing by 
said map that the whole of sections numbered five (5) and six (6) in 
said township and range were part of the public domain, and had 
been, on Mav 13th, 1882, disposed of in part to persons under timber 
culture act other than the appellants, and that the remainder at 
said date was subject to entry or other dispdésition, according to said 
map, under the land laws of the United States; also the tracing of 
the map introduced in evidence by the plaintiffs below made by 
Paulson, civil engineer, and marked for identification Plaintiff's 
“ Exhibit B,” and showing that the land described in the deed from 
Charles W. Lewis and wife, appellants herein, to Wallace Douglass, 
appellee herein, dated May 13th, 1882, and of which Plaintiff’s 
“Exhibit A” is a copy, was at the date of said deed included in and 
was a part of said sections five and six in said township and range, 
and which said tracings are mentioned in the stipulation between the 

the parties hereto appearing, on pages 75 and 76 of the printed 
157 _ transcript on file in this cause and not on file herein or pro- 

duced at the hearing of this cause, it is, therefore, stipulated 
and agreed that said maps, respectfully, showing the facts above 
mentioned may be taken and considered as being on file and before 
the court, and said facts in regard to said maps, respectively, and 
the recitals therein contained and hereinbefore set forth shall be 
taken and considered by the court as admitted by said parties upon 
the hearing hereof, and such admission may be considered and 
taken in lieu of said original maps or said tracings thereof, as men- 


tioned in said stipulation, and that the printed transcript of the - 


original transcript returned by the clerk of the district court shall 
be treated and considered as the original transcript, said original 


being mislaid. 
BARNES & KNAEBEL, 
Att’'ys for Appellants. 
STONE & STONE; 
H. L. WARREN, 
Aity’s for Appellee. 


And be it further remembered that on Monday, January 
158 11th, 1886, being the seventh day of term of said supreme 
court, the following, among other, proceedings were had, to 
wit: 
Argument, 
Waiace Dovatass, Appellee, ) 
v8. » Bae 
CHARLES W. Lewis et al., Appellants. j 
Appeal from 2nd district, Bernalillo county. 


This cause, again coming on to be heard upon the record, assign- 
ment of errors, and briefs filed herein, is further argued on behalf 
of said defendants and appellants by John H. Knaebel, Esquire, and 
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on behalf of said plaintiff and appellee by W. 8S. Stone and H. i. 
Warren, Esquires, and submitted to the court, and the court, not 
being sufficiently advised in the premises, takes the same under ad- 
visement. 
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And be it further remembered that on Saturday, January 25rd, 


1886, being the eighteenth day of said term of said supreme court, 
the following, among other, proceedings were had, to wit: 


159 Judgment. 


WatLace Doua.ias, Appellee, \ 
221. 


VS. 
CHARLES W. Lewis and JgEssig A. LEwISs. 


Appeal from Bernalillo county. 


This cause having been argued by counsel and submitted to and 
taken under advisement by the court at a former day of the present 
term, the court, being now sufficiently advised in the premises, an- 
nounces its decision, by Associate Justice Henderson, reversing the 
judgment of the lower court and dismissing this cause for reasons 
set forth in the opinion on file, all of the members of the court con- 
curring. It is therefore considered and adjudged by the court that 
the judgment in this cause of the district court within and for the 
county of Bernalillo, whence this cause came into this court, be, and 
the same hereby is, reversed, vacated, and set aside; and it is fur- 
ther considered and adjudged by the court that the said defendants 
and appellants go hence without day and recover of said plaintiff 
and appellee their costs in this behalf expended, as well in the lower 
court as in this court, to be taxed, and that execution issue 

therefor. 
160 And afterwards, on, to wit, the 25th day of January, 1886, 
there was filed in the office of the clerk of the supreme court 
of the Territory of New Mexico a motion for a rehearing; which 
said motion is in words and figures as follows, to wit: 


161 Motion for Rehearing. 
In the Supreme Court, Territory of New Mexico. January Term, 
1886. 
WALLACE Douatas, Plaintiff and Appellee, 
US. 


CHARLES W. Lewis, Defendantand Appellant. 
Covenant. 


The appellee moves the court for a rehearing in the above-entitled 
cause upon the following grounds, to wit: 

1. The court not only reverses the judgement below, but dismisses 
the cause, when, upon the issues joined below, even if the judgement 
were reversed, the cause should be remanded for further proceedings, 
in accordance with the law as decided by this court. 
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2. The court holds that the express statutory covenant of seizin is 
limited and restricted by subsequent general covenant of warranty, 
ara under the adjudicated construction of the statute, such is not 
the law. 

3. The court holds that, inasmuch as there can be no recovery 
upon the express general covenant of warranty contained in the deed 
without proof of eviction under superior title, the court below erred 
in directing the verdict and in overruling the motion in arrest of 
judgement, when the pleadings and evidence in the record show a 
constructive and sufficient eviction by the paramount outstanding 
title of the United States existing at the date of the deed. 

FISKE & WARREN, 
Alt’ys for Appellee. 


Brief of Points and Authorities. 


1. The attention of this court was not specially brought to the 
issues joined and upon which the trial was had below. 

The declaration is upon the express statutory covenant of seizin, 
which the court holds is, in effect, the same as the Missouri statute, 
and no reference is made to the subsequent written covenant. (Rec- 
ord, pp. 10, 11.) 

The defendants first plead the general issue and a general demurrer 
to the declaration (p. 13), next an unverified plea non est factum, fol- 
lowed by a special plea of seizin in defendants (pp. 14 & 15), and af- 
terwards they filed an amended special demurrer to the declaration, 
alleging, argumentatively, that the deed did not contain the alleged 
covenant of seizin declared on, because the subsequent written cove- 
nant of warranty restricted the statutory covenant, and also setting 
up that, no eviction being alleged in the declaration, the plaintiff 
could not recover (pp. 16 & 17). 

This demurrer was overruled (pp. 18, 19, 20), and defendants filed 
their plea on May 16, 1884, specially pleading that defendants were 
“seized and possessed,” &c. (not averring a title in fee simple, as al- 
leged in the declaration and as embraced in the statutory covenant), 
and a further plea of seizure in themselves (pp. 21, 22). To the first 
of these last-mentioned pleas plaintiff demurred, and joined issue on 
the plea of seizin and also on the former pleas of the general issue 


and non est factum (p. 23). 


Plaintiff’s demurrer to the first additional plea was sustained and 


trial had on the remaining issues joined (p. 24). 
We submit that defendants, by not standing on their demurrer to 
the declaration and by pleading over, waived the demurrer, 
162 and by going to trial gn the pleas adjudged good without 
standing on the plea which was adjudged bad on the demurrer. 
It is thus plain that the only issue in the case upon the ape eer 
was whether the defendants were seized of an estate in fee simple 
commensurate with that imported by the statute, and for breach of 
which covenant theedeclaration proceeds, and upon this issue the 
execution of the deed containing this statutory covenant being 
proven the burden rested upon defendants to show a title commensu- 


rate with that covenant. 
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This was the theory and issue upon which the trial was had and 
upon which the court directed the verdict for plaintiff, because de- 
fendants’ evidence only tendered to show an unconfirmed and unrec- 
ognized Mexican grant in apposition to the United States title as- 
sent as sovereign and supreme by extending the Government surveys 
over it and throwing it open to all citizens under the public land 
laws. 

Now, under the well-established laws of pleading authoratively 
decided by the U.S. Supreme Court and in this Territory, even if 
defendants did not waive all benefit of the demurrers and questions 
of law involved by pleading over, yet, even admitting that they 
have the benefit of carrying back the demurrer to the plea to the 
pleading where the first error occurred, the only effect of this court’s 
decision upon the question of law raised in the pleadings will be to 
decide upon the motion in arrest of judgement that the court below 
erred in overruling the demurrer to the declaration. 

The effect of this will be to require the plaintiff to amend his 
declaration under our practice, not to dismiss his action. The action 
is for breach of covenants in the deed, and while plaintiff only as- 
signed breach of the covenant of seizure he can, by amendment, 
assign breach of covenant of warranty, in support of which the ex- 
istence of the paramount title and legal and constructive possession 
of the United States, amounting in law to an actual eviction,can be 
shown. 

We call special attention to this question of pleading as expressly 
held in— 

Beale vs. Territory, 1 New Mexico, p. 518, and particularly Aurora 
City vs. West, 7 Wallace, pp. 90, 91, 92, 93, 94, and numerous other 
cases cited. 

United States vs. Boyd, 5 Howard (16 Curtis), 298. 

Watkins vs. United States, 9 Wallace, 762. 

United States vs. Boyd, 5 Howard, 51. 

At most the court should, upon the conclusion reached, remand 
and not dismiss the case. 

2. The court holds that our statute is borrowed from Missouri. 
We submit that the construction given in Missouri should, under 
all the decisions, be adopted here in preference to that of other 
States. The Pennsylvania statute, which is construed and followed 
in the cases cited thereand in other States, differs from the Missouri 
act in the essential particular that the statutory covenants are de- 

endent and limited one by another, while it is expressly held in 
Missouri and other States which have a statute like ours that these 
covenants are distinct and independent. ° 
Rawle on Cov., p. 486, vs. (as to Pennsylvania). 
' Po" ae | | ee. 

If the Legislature desire it is for them to amend the statute and 
adopt some other, but as long as it remains the court should not 
allow arguments in regard to its dangerous policy or effects to con- 


trol its adjudicated effect. 
FISKE & WARREN, 
All’ys for Appellee. 
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a Endorsed: 221. In the supreme court. Wallace Douglass vs. 
Charles W. Lewis et al. Motion for rehearing. Filed in my office 
this 25th day of Jan., 1886. C.M.Phillips, clerk. Fiske & Warren, 
att’ys for appellee. 
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At 163 £164 And be it further remembered that on Saturday, Jan- 
. uary 24th, 1886, being the twenty-fourth day of said term 
- a supreme court, the following, among other, proceedings were 

iad, to wit: 


Order Denying Motion for Rehearing. 
WALLACE Dovuatass, Appellee, 
8 221. 


vs. 
CHARLES W. Lewis et al., Appellants. 
Covenant. 
Appeal from Bernalillo county. 


The said plaintiff and appellee having heretofore filed herein a 
motion for rehearing in this cause, and the court, having considered 
said motion and being sufficiently advised in the premises, denies 
the same. It is, therefore, ordered by the court that the motion of 
(i said plaintiff and appellee for a rehearing herein be, and the same 


7 hereby is, denied. 
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165 And afterwards, on, to wit, the tenth day of February, 1886, 

there was filed in the office of the clerk of the supreme court 
of the Territory of New Mexico a bond in the above-entitled cause, 
which is in words and figures as follows, to wit: 


Bond. 


In the Supreme Court of the United States. 
Watrace Dovatass, Plaintiff in Error, 
v8. 
CHARLES W. Lewis and Jesstr A. Lewis, Defendants in Error. 


Covenant. 


166 Know all men by these presents that we, Wallace Douglass, 
Yb Charles W. Kennedy, and John MeMillan, of the county of 
i Bernalillo and Territory of New Mexico, are held and firmly bound 
unto Charles W. Lewis and Jessie A. Lewis, of the same county and 


Territory, in the sum of one thousand dollars, to be paid to the said 
Charles W. Lewis and Jessie A. Lewis, their respective executors and 
administrators; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 
Sealed with our seals and dated this 6th day of February, A. D. 
1886. 
| 13—226 
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Whereas the above-named Wallace Douglass hath prosecuted a 
writ of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the supreme court 
of the Territory of New Mexico: 

Now, therefore, the condition of this obligation is such that if the 
above-named Wallace Douglass shall prosecute his said writ of error 
to effect and answer all costs if he shall fail to make good his plea, 
then this obligation shall be void; otherwise to remain in full force 
and virtue. 


WALLACE DOUGLASS. — [sgat.] 
167 CHARLES W. KENNEDY. [seat.| 
JOHN McMILLAN. ‘SEAL. | 


TERRITORY OF NEw Mexico 
. ) \ 809 
County of Bernalillo, f 


Before me, the undersigned, a notary public within and for the 
county and Territory aforesaid, personally came Charles W. Ken- 
nedy and John MeMillan, who, being first duly sworn, each for him- 
self and not one for the other on his oath says that he is worth the 
sum of one thousand dollars over and above his debts and liabilities 
- and the amount exempt by law from sale and execution in property 
he situate in the Territory of New Mexico. 
3 CHARLES W. KENNEDY. 
i JOHN McMILLAN. 
Subscribed and sworn to before me this 6th day of February, 1886. 

| NOTARIAL SEAL. | T. BR. STORY. 

Notary Public. 
Approved by— 


MITES i citar gene ng 553 - a i — . - , = . 


ELISHA V. LONG, 
Chief Justice of the Supreme Court, 
Territory of New Mexico. 
168 Endorsed: In the Supreme Court of the United States. 
~ Wallace Douglass, plaintiff in error, vs. Charles W. Lewis and 


Jessie A. Lewis, defendants in error. Security for costs. Filed in 
my office this 10th day of February, 1886. C. M. Phillips, clerk. 


And afterwards, on, to wit, the tenth day of February, 1886, there 
was filed in the office of the clerk of the supreme court of the Terri- 
tory of New Mexico an affidavit of valuation in the above-entitled 
cause, which is in words and figures as follows, to wit : 


Affidavit of Value. 


TERRITORY OF NEw Mexico, |... : 
County of Santa Fé, ‘Spee 


| WaLiacE Dovuctas, Appellee, 
vs. 
| CHARLES W. Lewis et al., Appellants. 


H. L. Warren, being duly sworn, deposes and says that he 


\y 


, oe 7 
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169 is agent and attorney for the appellee in the above-entitled 
__ cause, and that the value of the property in controversy in 
said suit exceeds the sum of five thousand dollars exclusive of costs 


and fees. 
H. L. WARREN. 


Subscribed and sworn to before me this February 10, 1886. 
[ SEAL. | | C. M. PHILLIPS, 
Clerk Supreme Court, Territory of New Mexico. 


Endorsed: Wallace Douglass, appellee, vs. Charles W. Lewis et al., 
appellants. Affidavit of value. Filed in my office this 10th day of 
February, 1886. C. M. Phillips, clerk. 


And afterwards, on, to wit, the tenth day of February, 1886, there 
was filed in the office of the clerk of the supreme court of the Ter- 
ritory of New Mexico plaintiff in error’s assignment of errors, which 
said assignment of errors is in words and figures as follows, to 
wit: 


170 Assignment of Errors. 


In the Supreme Court of the United States, of the October term, one 
thousand eight hundred and eighty-six. 


WALLACE Dovctass, Plaintiff in Error, 
v8. 
CHARLES W. Lewis and Jesstr A. Lewis, Defendants in Error. 


Covenant. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Wallace 
Douglass, by Henry L. Warren, his attorney, and says that in the 
record and proceedings aforesaid there is manifest error, in this, to 
wit: 

1. The court below, the supreme court of the Territory of New 
Mexico, erred in its opinion and decision upon the record in said 
cause in reversing the judgment of the district court of the second 
judicial district in and for the county of Bernalillo, in said Terri- 
tory. 

2. The court erred in dismissing or ordering to be dismissed the 

said action and in not remanding the same. 
i71 3. The said court erred in its opinion and decision in said 

cause in deciding and adjudging that the covenant of war- 
ranty, written and contained in the deed of conveyance in evidence 
executed by defendants in error to plaintiff in error, limited, re- 
stricted, or restrained the legal effect and operation of the covenant 
created and implied by the statute of said Parslbaes and by force of 
said statute incorporated into said deed of conveyance. 

4. The said court erred in dismissing and in not remanding the 
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said cause, with leave to plaintiff to amend his declaration as he 
might be advised or for further proceedings in accordance with said 
decision. 

5. The said court erred in its decision that said defendants in error, 
by pleading over to plaintiff’s declaration after their demurrer 
thereto had been overruled, did not waive their said demurrer. 

6. The said court erred in overruling the motion cf plaintiff in 
error for a rehearing of the said cause upon the grounds in said 
motion set forth. 

7. The judgment and decision of the said court upon the record 

in said cause was in}favor of the defendants in error, and dis- 
172-174 missed the said action and reversed the judgment of said dis- 

trict court when the same should have been in favor of 
plaintiff in error, and said judgment rendered by said district 
court should have been affirmed. 

And the said Wallace Douglass prays that the judgment aforesaid 
may be reversed, annulled, and altogether held for naught, and that 
he may be restored to all things which he hath lost by occasion of 


the said judgment. 
HENRY L. WARREN, 
Attorney for Plaintiff in Error. 


Endorsed : In the Supreme Court of the United States. Wallace 
Douglass, plaintiff in error, vs. Charles W. Lewis et ai., defendants 
in erorr. Assignment of errors. Filed in my office this 10th day 
of February, 1886. C. M. Phillips, clerk. 


175 The United States of America to Charles W. Lewis and Jessie 
A. Lewis, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the Territory of New 
Mexico, wherein Wallace Douglass is plaintiff in error and you are 
defendants in error, to show cause, if any there be, why the judg- 
ment in said writ of error mentioned should not be corrected and 
‘speedy justice should not be done to all parties in that behalf. 

Witness the Honorable Elisha V. Long, chief justice of the supreme 
court of the Territory of New Mexico, this tenth day of February, in 
the year of our Lord one thousand eight hundred and eighty-six. 

ELISHA V. LONG, 
Chief Justice Supreme Court, Territory of New Mexico. 


176 | Endorsed:] Wallace Douglass, plaintiff in error, vs. Charles 

W. Lewis and Jessie A. Lewis, defendants in error. Citation. 
(original to be returned). Filed in my office this 17th day of Feb- 
ruary, 1886. C. M. Phillips, clerk. 


THE UNITED States OF America, Territory of New Mexico : 


I, Romulo Martinez, marshal of the United States for the Terri- 
tory of New Mexico, do hereby certify that I served the within by 
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reading the same and by delivering a true copy hereof to Charles 
W. Lewis and Jessie A. Lewis, the persons mentioned in said cita- 
tion, at Albuquerque, in the Territory aforesaid, on this the 16th day 


of February, A. D. 1886. 
| ROMULO MARTINEZ, 
Marshal of the United States for the Territory of New Mexico, 
By JUAN CHAVEZ, 
Deputy Marshal. 


Marshal’s fee, $2.50, service & ret.; paid by Wallace Douglass. 


77 And heretofore on, to wit, the 23rd day of January, 1886, 

there was filed in the office of the clerk of the supreme court 

of the Territory of New Mexico the opinion of the judges of said 

court in said cause, a copy of which is hereto annexed, in accord- 

ance with the amendment to rule 8th of the Supreme Court of the 

United States, to be herewith transmitted, which is in words and 
figures as follows, to wit: 


178 Opinion. 
In the Supreme Court. January Term, 1886. 


Waiace Douatass, Appellee and PI’ff, 
v8. 
CHARLEs W. Lewis é al., Appellants and Def’ts. 
Appeal from the district court of Bernalillo county. 


This is an action of covenant and was instituted in the court below 
by the plaintiff Douglass on an alleged covenant of seizin contained 
in a deed of conveyance made by the defendant, Charles W. Lewis, 
and Jessie A. Lewis, his wife,on the 13th day of May, 1882. On 
that day Lewis and wife executed and delivered to Douglass this 
deed, conveying one hundred and sixty acres of land lying in Ber- 
nalillo county, and received therefor five thousand three hundred 
and thirty-three dollars and thirty-three cents ($5,333.33), and on 
the same day put Douglass into possession of the premises. — 

The declaration is founded upon an alleged breach of the covenant 

of seizin. To the declaration a demurrer was interposed and 
179 overruled by the court. Defendants filed pleas, to which de- 
murrers were sustained. Additional pleas being filed, issues 

were joined. 

Appellants assign fourteen alleged errors in the record. We think 
it unimportant in this case to consider the alleged errors committed 
by the court in overruling the demurrer to the declaration or in 
sustaining demurrers to their first pleas. 

The questions discussed in this opinion may be considered under 
the 4th and 8th assignments of error, which are as follows: 

Fourth. The court erred in overruling defendants’ motion and 
grounds for a new trial and in arrest of judgment. 

Eighth. The court erred upon the said trial in directing a verdict 
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in this case for the plaintiff against the remonstrance of the defend- 
ants in any amount whatever, there being no sufficient evidence to 
support said verdict. 

The plaintiff was in possession of the land when he brought this 
suit, and had not in any way been disturbed in the quiet enjoyment 

thereof. There was no express covenant of seizin in the deed, 
180 but there was both a special and general covenant of war- 
ranty. 

The contention of the plaintiff is that the deed contained an im- 
plied covenant of seizin by force of the terms of a statute in force 
at the date of the execution of the deed, and so the court below held, 
and directed the jury to find for him and assess his damages at the 
sum paid for the land. It will serve no useful purpose to state what 
the facts were, as shown by the evidence at the trial. 


The statute relied on by the plaintiff is as follows, section 2750 
Compiled Laws (1884): 


“The words ‘bargained and sold,’ or words to that effect, in all 
conveyances of hereditary real estate, unless restricted in express 
terms on the part of the person conveying the same, himself and 
his heirs, to the person to whom the property is conveyed, his heirs 
and assignees, shall be limited to the following effect: First. That the 
grantor at the time of the execution of the conveyance is possessed 
of an irrevocable possession in fee simple to the property so con- 
veyed. 

“Second. That the said real estate at the time of the execu- 
181 __ tion of said conveyance is free from all incumbrances made 
or suffered to be made by the grantor or by any person claim- 

ing the same under him. 


“Third. For the greater security of the person, his heirs and as- 
signees, to whom the said real estate is conveyed by the grantor and 
his heirs, suits may be instituted the same as if the conditions were 
stipulated in the said conveyance.” 


Appellant’s counsel contends that this section is so uncertain and 
obscure that it must be declared void. That there is some obscurity 
and uncertainty growing out of the use of several words and phrases 
in this section cannot be denied. The rule of law on this subject 
may be stated as follows: Where the statutory terms are of such 
uncertain meaning, or so confused that the courts cannot discern 
with reasonable certainty what is intended, they will be declared 
void. 

McConville vs. Jersey City, 10 Vroom, 38. 

Cheezan vs. The State, 2 Ind., 149. 

King vs. The State, 2 Ind., 523. 

Sullivan vs. Adams, 3 Gray, 476. 

The State vs. Leibtke, 9 Neb., 468. 

State vs. Craig, 23 Ind., 185. 
Bishop on the Written Law, 41. 
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182 Courts will not, however, declare an enactment void on 
account of slight inaccuracies. of expression. 
Evans vs. Commonwealth, 3 Met., 453. 
Haynes vs. The State, 5 Humph., 120. 
The State vs. Cooper, 5 Day, 250. 
People vs. Shepard, 36 N. Y., 285. 


The cardinal rule in the interpretation of statutes is to ascertain 
if possible the legislative purpose or intention in the enactment of 
alaw. This rule is of such universal recognition that we will not 
cite authorities in its support. This statute was enacted in 1852. 
We are warranted in looking back to that period to ascertain the 
surroundings of the Legislature, the language in which the act was 
passed, the difficulty and improbability of a verbally correct trans- 
lation into English, and determine by these and other consideration- 
what was meant by the use of the words and somewhat obscure 
phrases employed in the section as it now appears in the statutes of 
the Territory. 

It is conceded that the Legislature undertook to pass an act, of 

which this section was a part, on the subject of the convey- 
183 ance of real estate, and to copy a statute then in force in the 

State of Missouri on that subject. . The statute was passed in 
the Spanish language and has undergone several translations into 
English. It will be seen that there was an effort to translate an 
English statute into Spanish and to enact it in that tongue, and 
again translate it into English without any special care being taken 
to reproduce the statute into English exactly in terms as originally 
found in Missouri. We think it reasonably certain that the phrase 
“ hereditary real estate” means real estate of inheritance. Again, 
“ possessed of an irrevocable possession in fee simple,” with like 
reasunable certainty, means seized of an indefeasible estate in fee 
simple, and that “ limited to the following effect” may be read, con- 
strued to the following effect. If this be true, we have ascertained 
with that degree of certainty the meaning of the statute that makes 
it our duty to uphold and enforce it. 

In Armijo vs. The New Mexico Town Company, at the last term, 

Chief Justice Axtell, in delivering the opinion of the court, 
184 went outside of the questions properly before it, and in a dic- 

tum declared this section void. There was no concurrence by 
any other member of the court in his views on this subject; hence, 
it need not be considered as in any sense binding. Having disposed 
of the objection to the validity of the statute, we will look into the 
record to ascertain whether the pleadings and proofs on the part of 
the plaintiff were such as to justify the court below in directing the 
jury to find for him. 

The contention of appellants’ counsel is that inds<auch as there is 
no express covenant of seizin in the deed anc that there is a cove- 
nant of warranty, the covenant of warranty must be construed and 
treated as a limitation and restriction in legal effect, in express 
terms, upon their liability as grantors in the deed. This view was 
adopted by the supreme court of Miss. 
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In Weems vs. McCaughan, 7 Smedes & Marshall R., 422, Sharkey, 
J., in delivering the opinion of the court, said: “The covenant-raised 
by law from the use of particular words in the deed are 
185 only intended to be operative when the parties themselves 
have omitted to insert covenants; but when the party de- 
clares how far he will be bound to warrant—that is, the extent of 
his covenant—the law will not hold him bound beyond it.” 

See Cruise on Real Property, 449; Vanderkan vs. Vanderkan, 11 
Johns, 122; Brown vs.Smith, 5 Howard, 387; Finley et al. vs. Steele, 
23 Ill., 54, is also directly in point. This case approves the rule laid 
down in Weems vs. McCaughan, supra, and in addition thereto states 
many reasons, as we think, of the highest public importance why 
an implied covenant ought not to exist in such cases. 

It is very well known that the words “grant, bargain, and sell ” 
at common law had no technical meaning attached to them. They 
have never been held to imply a covenant of any kind unless under 
statutory enactment, although they have been generally used in the 
granting clause in conveyances. It is true that the words employed 

in a deed must be construed most strongly against the 
186 grantor. This rule, however, ought not to be adopted here 

for the reason that the statute is in derogation of the common 
law, and should be construed strictly. 

As said by the II]. court, “ There is scarcely a court before which 
this statute has come for construction that has not characterized it 
as a provision of dangerous tendency, calculated to entrap the igno- 
rant and unwary into liability which they never intended to incur.” 

Findley et al. vs. Steele, 23 I]l., 54. See also Collier vs. Gamble, 
10 Mo., 473. Had Lewis written out this statutory covenant and 
put it into his deed, and had also inserted the covenant of warranty, 
it would present a very different question, as by that act it would 
appear to have been his intention that both covenants should be 
operative. In such case the court would enforce both, and thereby 
give effect to the intention of the parties. 

Rawle on Covenants for Title, at page 492, in discussing the effect 

upon an implied or statutory covenant by the insertion of an 
187 express covenant of general warranty, says: “ The effect of 

this is of course to deny to a purchaser the benefit of the 
statutory covenant for seizin when he has also received an express 
covenant of warranty, and under such circumstances it would seem 
that there could never be a recovery without an eviction.” 

As there is no pretense in this case of an eviction or any claim 
whatever of a breach of the covenant of warranty, it follows that the 
action cannot be maintained, and that it was error in the court 
below to order a verdict for the plaintiff, and in overruling the 
motion in arrest of judgment. 

For these errors the judgment is revefsed and cause dismissed 
with costs of both courts to appellee. 

W. F. HENDERSON, 
Associate Justice. 

We concur. 

ELISHA V. LONG, C.J. 
WM. H. BRINKER, J. 
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WALLACE DOUGLASS VS. CHARLES W. LEWIS ET AL. 105 


188  UnitTep States or America, Territory of New Mezico: 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing is a 
true and complete copy of the record of proceedings had, judgment 
given, and opinion filed in the cause herein mentioned as the same 
now appears remaining in my office. 

In witness whereof I have hereunto subscribed my name and 
affixed the seal of the supreme court of the Territory of New Mexico, 
at Santa Fé, this seventeenth day of February, A. D. 1886. 

C. M. PHILLIPS, Clerk. 


[Seal Supreme Court, Territory of New Mexico. ] 


Endorsed on cover: New Mexico supreme court. No. 226. 
Wallace Douglass, plaintiff in error, vs. Charles W. Lewis and Jessie 
A. Lewis, his wife. Filed February 25, 1886. 
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IN THE 


Supreme Court of the United States. 


WALLACE DOUGLASS, 


PLaIntirF In Error, 


v. | No. 226. 
CHARLES W. LEWIS anp JESSIE A. 
LEWIS, uIs wire, 


DEFENDANTS IN ERROR. 


Brief for Appellant. 


STATEMENT. 


This case comes here on appeal from the supreme court 
of the Territory of New Mexico. 

It was appealed to that court from one of the district 
courts of the Territory. 

The action was on a covenant of seisin in a deed, made 
by defendants in error to plaintiff in error, purporting to 
convey the title to 160 acres of land. After describing 
the premises, the declaration avers : 


‘And the defendants did by their said deed, for them- 
selves, their heirs, and personal representatives, covenant 
with the plaintiff, his heirs, and assigns, amongst other 
things, that at the time of the making, ensealing, and de- 
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livery of said deed and ‘at the time of the execution of 
said conveyance’ they, the said defendants, were lawfully 
seized of an indefeasible estate and in possession of a title 
in fee-simple in and to the said property, and then had good 
right and full power to convey the same. Nevertheless plain- 
tiff avers that the said tract of land in said deed described 
and by said defendants bargained and sold to said plaintiff 
was not the property of said defendants, and at the time 
of the making and delivery of said deed they, the said de- 
fendants, were not lawfully seized of an indefeasible estate 
in fee-simple in and to said real estate, nor had they then 
eood right and full power to convey the same, but, on the 
contrary thereof, the Government of the United States had 
at the time of the making and delivery of said deed and 
still has lawful right and title to said real estate. 

“And plaintiff avers that in consideration of the con- 
veyance and sale of said lands in said deed described and 
set forth he paid to said defendants the sum of five thou- 
sand three hundred and thirty-three dollars and thirty- 
three cents ($5,333.33); that he, said plaintiff, has further 
expended and laid out large sums of money in building 
houses upon and improving said land, to wit, four thou- 
sand dollars.” (Reeord, 3.) 


The deed was made a part of the declaration and filed 
with the court. A copy will be found on page 44 of the 
record. It contains no specific covenant of seisin, but is 
what the court terms ‘a bargain and sale deed.” That is, 
it uses the ordinary words of sale, ‘ bargained, sold,” &c., 
and contains a covenant of warranty by which the grantors 
covenant for themselves and their heirs, ‘the before de- 
scribed and hereby granted and released premises, and 
every part and parcel thereof, with the appurtenances, 
unto the said party of the second part, his heirs and as- 
signs, against the said parties of the first part and their 
heirs ; and against all and every person and persons whom- 
soever lawfully claiming or to claim the same, or any part 
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thereof, shall and will warrant and by these presents for- 
ever defend.” | 

The covenant of seisin relied upon is that created by a 
statute of the Territory. It is found in the Territorial 
Compiled Laws of 1884, section 2750, and reads as fol- 
lows: 


‘“ The words ‘ bargained and sold,’ or words to that effect, 
in all conveyances of hereditary real estate, unless re- 
stricted in express terms on the part of the person convey- 
ing the same, himself and his heirs, to the person to whom 
the property is conveyed, his heirs and assigns, shall be 
limited to the following eftect: First, that the grantor at 
the time of the execution of the conveyance is possessed 
of an irrevocable possession in fee-simple to the property 
so conveyed. 

“Second. That the said real estate at the time of the 
execution of said conveyanceis free from all incumbrances 
made or suffered to be made by the grantor or by any per- 
son claiming the same under hin. 

“Third. For the greater security of the person, his heirs 
and assignees, to whom the said real estate is conveyed by 
the grantor and his heirs, suits may be instituted the same as 
if the conditions were stipulated in the said conveyance.” 

(Reeord, 102). 


To the declaration the defendants. both plead and de- 
murred, filing the plea and demurrer at the same time. 
The plea (Reeord, ») Was one of non est factum. The 
demurrer was general, but subsequently a special amended 
demurrer was filed denying that the deed in question con- 
tained a covenant of seisin as set forth in the declaration. 

The court overruled the amended demurrer with leave 
to the defendants to plead over. 

The defendants then filed the following pleas : 


“And the said defendants, Charles W. Lewis and his 
wife, Jessie A. Lewis, by their attorneys, Stearns & Doug- 
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las and S. M. Barnes, come and defend the wrong and in- 
jury when, &c., and, by leave of the court first had and 
obtained and for further plea, say that the said plaintiff 
ought not to have or maintain his aforesaid action thereof 
against the said defendants, because they say that the said 
defendant, Charles W. Lewis, husband of the said defend- 
ant, Jessie A. Lewis, at the time of the making and the 
delivery of the said deed in the said declaration mentioned, 
was seized and possessed of the said real estate and prem- 
ises in ‘the said declaration mentioned, and then had good 
right and full power and authority to convey the said real s 
estate and premises according to the form and effect of 
the said deed and of the said covenant of the said defend- 
ants by them in that behalf made as aforesaid, at, to wit, 
the county of Bernalillo aforesaid, and of this the said 
defendants put themselves upon the country,’ &e. (Rec- 
ord, 10.) 

“ And, for a further plea, by leave of the court first had 
and obtained. in his behalf, these defendants, Charles W. 
Lewis and his wife, Jessie A. Lewis, say that the plaintiff 
ought not to have his aforesaid action against them, the ~ 
said defendants, because they say that they, the said de- | 
fendants, ‘were lawfully seized of an indefeasible estate 
und in possession of a title in fee-simple in and to the said 
real property, and then had good right and full power to 
convey the same’ according to the form and effect of the 
said indenture and of the said covenant by the said de- 
fendants in that behalf made as aforesaid, at, to wit, the 
county of Bernalillo aforesaid, and of this these defend- 
ants put themselves upon the country.” (Record, 11.) 
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The plaintiff demurred to the first of these pleas, the 
court sustained the demurrer, and the case went to trial 
on the issue made up by the original declaration and plea 
and the second plea here given. 

The bill of exceptions found in the record (pp. 20 to 88) 4 
discloses the proceedings on the trial. The plaintiff showed 
by the register of the U.S. land office at Santa Fe that 

‘the United States surveys had been extenged over the land 
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in question, and this particular tract was found on sections 
® and 6, in town. 9 north of range 3 east. Part ofthe 160 
acres (about 50 acres) was found to be inside a timber- 
culture entry, on section 6, and the balance of that section 
showed on the Government maps as vacant public land. 
Section 5, where a portion of the land is found, is included 
in the grant to the Atlantic & Pacific R.R. Co. Other evi- 
dence on the part of the plaintiff was also given, all tend- 
ing to show that the United States had assumed ownership 
and control of all the land in controversy and had dis- 
posed of a portion of the same. | 

On a motion by the defendants to strike out portions of 
the testimony given by the register of the U.S. land office, 
the court held that the affirmative in the case, under the 
pleadings, was with the defendants, and the register had 
been permitted to testify because he wanted to leave. 

The record shows that the defendants claimed that the 
land had been granted by Spain, or Mexico, they were not 
sure which, to one Antonio Sandoval; that Sandoval’s 
title papers had been destroyed by robbers ; that he had 
conveyed this tract by will to one of his relatives ; that it 
had descended to the second generation of inheritors, who 
had deeded the same to defendant Lewis. To prove title 
in defendants they therefore offered in evidence the will of 
Sandoval, the proceedings of his administrators in at- 
tempting to make partition of the real estate of the de- 
ceased, and deeds of the heirs to defendants. There was 
also some oral proof offered to show the existence at one 
time of a grant to Sandoval, and of its destruction. 

Three witnesses testify as to the existence of some kind 
of title papers held by Sandoval. Their entire testimony 
on that point we give here. 

First. Jesus Baca testified : 
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“Do you know under what claim of title Antonio San- 
doval, in his lifetime, claimed that land—the land in con- 
troversy—and other land adjacent to it ? , 

“1 do. 

“State it ? 

“ Under a title from the Mexican government. 

“Did he so claim to have the title from the Mexican 
government whilst he lived upon the land and up to the 
time of his death ? 

“Yes, sir; he did. 

“Did you ever see his title papers in the lfetime of 
Antonio Sandoval ? 

“T saw titles various times at the house of Antonio San- 
doval; yes, sir. 

“ Of the lands in controversy here ? 

“Titles belonging to the land in question. 

“Court. Did you ever read them ? 

“7 did not read them all, but he often showed them to 
us, saying that those were the title to this land. 

(“That is all excluded ;’ to which ruling the defendant 
by counsel, then and there duly excepts.) 

“Do you know what became of these paper titles ? 

“IT do; yes, sir. 

“ What ? 

“They were burned during a robbery committed on the 
house by thieves. 

‘* How long before his death ? 

‘It was, more or less, in 1858 or ’9.” (Record, 37.) 


Second. Teodoro Lopez, who says he was mayor domo 
to Sandoval : 


“Do you know anything about the papers being burned 
in any way—the titles to these lands.” 

“i @o. 

“ State all you know about that. 

“They tied me up and tried to burn me up with the 
papers. The thieves tied me up. g 

“ What papers ? 

“ All the most valuable papers of Don Antonio San- 
doval. 
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‘Court. Did you ever read those papers ? 

“1 don’t know how to read. I did not. 

* Barnes. Did Antonio Sandoval state at that time what 
these papers were ? 

(“ Exeluded. Allowed to answer. ) 

“ Yes, sir; he did. He kept them in the room where 
he stayed himself. 

“ What papers did he state they were ? 

“They burned papers from the king of Spain, and they 
burned notes and other documents that he had of debts 
owed to him from different people. 

“ Did he speak of burning titles to these lands in con- 
troversy ? 

“He did say they had burned his titles to most of that 
—right there in the room when I was with him. : 

“ What time did the burning oceur ? 

‘T don’t know what the date of it was. 

“ How long was it before his death ? 

“ Four, or five, or six years, at the most, before his death ; 
I am not sure.” (Record, 39). 


Third. Jose Lueros testifies : 


“ Did you act as agent and clerk ; for how long a time? 
“T always lived at his house, and three consecutive 
years I went to Durango for the purpose of trading sheep. 

‘“ What time was that ? 

“Tn °40, °1, and ’2 

“ Under what title did he claim to own and hold that 
land ? 

“He claimed it under different titles. I saw one of 
1809 and °15, 1807 and °9, and many titles of different 
years under which he claimed. 

“ Under what government did he claim title ? 

“ Under the government of Mexico. 

‘Did he claim to have title by paper or deed, or in what 
manner ? 

“ He had different titles by purchase. 

“ Did you ever see any of his titles or grants to lands— 
to this land—whilst he was in possession of it ? 


“T did. 


“ What were they ? 

“The titles that I saw while he was in possession of 
this land were conveyances by other citizens to him of this 
land dated previous to my birthday. 

“Did you ever see any title direct from the Mexican 
sovernment to these lands ? 

‘No, sir. 

“Did you ever read any of those titles ? 

‘T did read the titles. 

“Did they cover and include this land in controversy ? 

” They did : ves, SIr. 

“Now, what has become of these title papers, if you 
know ? 

‘1 do know. 

‘What became of them ? 

se They were burned. 

“At what period of time ? 

“J don’t remember the date exactly, but 1t was three or 
four years after the occupation by the American Govern- 
ment of this Territory. 

“Where were they burned ? 

‘Tn the same room where he resided. 

‘What were the circumstances of the burnting? State 
all you know about it ? 

‘“'There were some Americans belonging to the United 
States band of music that was stationed here at that time: 
they went down to his house; they did not find Sandoval 
there at the time; they found his mayor domo; they as- 
saulted the house and broke into the bureau and took some 
silver coin and took all the valuable things that were in 
that bureau, and tied up the mayor domo, and set fire to 
the papers, and tried to burn the mayor domo also. 

‘Who was the mayor domo ? 

“'Tedoro Lopez. 

“Is he the man that testified here this morning ? 

‘Yes, sir. 

“Did you see that occurrence ? 

“J was not there when it actually happened. I saw 
everything next day. 

‘What signs did you see next day? 
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‘“T saw that the bureau was broken and that they ex- 
tracted what it contained, and I saw the remains of land 
papers burned up and a lot of common jewelry.” (Record, 
40-41.) 

It was admitted that the claim of Sandoval had never 
been presented to any tribunal or officer of the United 
States for adjudication. | 

All the documentary evidences of title offered, except 
the will of Sandoval, and papers relating thereto, bore date 
in 1879, or subsequent thereto. The oral testimony tended 
to show that Sandoval and his descendants were in pos- 
session of the land for a number of years, probably from 
the date of the treaty of Gaudalupe Hidalgo. 

For the convenience of the court in examining the ex- 
hibits of the defendants which were offered to the district 
court as their muniments of title, we give here an orderly 
statement of the same, and page of the record where they 
will be found : 

kv. 1. Deed from Maria Dolores Ledoux to Chas. W. 
Lewis, purporting to convey a portion of the land, and 
bearing date August 14, 1879. This deed is executed by 
Guadalupe Gutierrez, who is described as attorney for said 
Maria, ‘‘as shown by power of attorney dated July 11, 
1879.” (Rec., 46 & 80.) 

ww. 2. The power of attorney mentioned in Ex. 1, which 
simply authorizes the attorney to ‘ claim, collect, receive, 
and discharge all that may be necessary and required in 
the enforcement of my right, claim, interest, and privilege 
as heir of the estate,’ &c. No authority whatever to con- 
vey real estate. Instrument dated July 11,1879. (Rec., 64.) 

Ex. O. Bond given by the administrators of the estate 
of Antonio Sandoval bearing date Feby. 3, 1862. (Rec., 
65.) 
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kz. P. Oath of the appraiser of the Sandoval estate, 
dated Feby. 5, 1862. (Rec., 66.) 

Kir. Q. Letters of administration issued to the adminis- 
trators of the Sandoval estate, dated Feby. 3, 1862. (Rec., 
66.) 

kv. f. Oath of office of the appraiser of the Sandoval 
estate, Feby. 3, 1862. (Rec., 67.) 

ke. S. Official oath of the administrators of the San- 
doval estate, Feby. 3, 1862. (Rec., 68.) 

kz. V. Inventory of the Sandoval estate made by the 
administrators Aug. 23, 1865. (Rec., 68 e¢ seq.) 

fir. W. Will of Sandoval, dated June 11, 1860. (Rec., 
75 et seq.) 

kv. ¥. Deed from Jesus Baca and his wife to Charles 
W. Lewis, of a portion of the land, made Jan. 23, 1882. 
(Rec., 81 eZ seq.) 

Ex. Z. An informal, unsealed power of attorney from 
Maria Quirina Ledoux to Guadalupe Gutierrez, purport- 
ing to authorize him to sell her real estate, dated Jan. 21, 
1880. (Rec., 84.) 

The court denied the offer of the defendants to put these 
papers in evidence and charged the jury that there was no 
question of fact to submit to them, and directed a verdict 
for the plaintiff for the amount paid by him for the land 
in question, to wit, $5,333.33. 

The case then went on appeal to the supreme court of 
the Territory. That court, ignoring all other questions in 
the case, held that, as the deed from the defendants to the 
plaintiff contained words of warranty, the effect was to 
deny to the plaintiff the benefit of the statutory covenant 
of seisin, and ordered that the judgment below should be 
reversed and the case dismissed. 

The plaintiff below thereupon appeals to this Court and 
sends up with the record the following assignment of 
errors : 


~~ 
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1. The court below, the supreme court of the Territory 
of New Mexico, erred in its opinion and decision upon the 
record in said cause in reversing the judgment of the dis- 
trict court of the second judicial district in and for the 
county of Bernalitlo in said Territory. 

2. The court erred in dismissing or ordering to be dis- 
missed the said action and in not remanding the same. 

3. The said court erred in its opinion and decision in 
said cause in deciding and adjudging that the covenant of 
warranty, written and contained in the deed of conveyance 
in evidence executed by defendants in error to plaintiff in 
error, limited, restricted, or restrained the legal effect and 
operation of the covenant created and implied by the 
statute of said Territory, and by force of said statute in- 
corporated into said deed of conveyance. 

4. The said court erred in dismissing and in not re- 
manding the said cause, with leave to plaintiff to amend 
his declaration as he might be advised, or for further pro- 
ceedings in accordance with said decision. 

5. The said court erred in its decision that said defend- 
ants in error, by pleading over to plaintiff’s declaration 
after their demurrer thereto had been overruled, did not 
waive their said demurrer. 

6. The said court erred in overruling the motion of the 
plaintiff in error for a rehearing of the said cause upon the 
grounds in said motion set forth. 

7. The judgment and decision of the said court upon 
the record in said cause was in favor of the defendants in 
error, and dismissed the said action and reversed the judg- 
ment of said district court when the same should have 
been in favor of plaintiff in error, and said judgment ren- 
dered by said district court should have been affirmed. 
(Rec., 99 et seq.) 
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BRIEF AND ARGUMENT. 


We may assume, without further statement or argument, 
that the defendants in error failed to tender any proof to 
the District Court to sustain the averment of their plea 
that they “‘ were lawfully seized of an indefeasible estate, 
and in possession of a title in fee-simple in and to the said 
real property, and then had good right and full power to 
convey the same.” 

The record shows their utter failure in that regard; the 
supreme court of the Territory recognized this and placed 
its finding on other grounds; and the counsel, as we un- 
derstand, is making no claim that the proffered proof would 
have been sufficient to show title in their clients. 

The case is here to be argued on law points, and we state 
our position in the following propositions : 

1. The covenant of warranty which is found written in 
the deed does not exclude the statutory covenants. These 
latter must be considered as ex; vess covenants, having the 
same effect as though written out in full in the instrument 
of conveyance. 

2. The statutory covenant of seisin is 1 general covenant, 
unlimited by any restrictive words found in the second 
statutory covenant. 

3. The covenant of seisin is broken, if at all, as soon 
as it is made. 

4. The plaintiff is only required to declare its breach, and 
need neither aver eviction or damages. 

5. The burden of proof is on defendant. 

6. The measure of damages is the purchase money and 
interest. 


L. 


Our first point is that the warranty found in the deed 
does not exclude the statutory covenants, but that these 
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latter must be considered as express covenants, having the 
same effect as though written in full in the instrument. 

The territorial law referred to we have given in full on 
page — of this brief. The supreme court of the Territory, 
in the case at bar, pass upon the validity of this act. In 
the opinion, found on pp. 101 ef seqg., they set out the act, 
give construction to some ambiguous words and phrases, 
and declare it valid. It is stated that the Legislature un- 
dertook to pass the act as a copy of a Missouri statute ; 
that the enactment was in the Spanish language and has 
since undergone several translations into English. In this 
way the court accounts for the uncertainty and obscurity 
of some of the words. But as a final conclusion the court 
gives the words the force and effect of the language found 
in the Missouri statute, found on page — of this brief. 

Holding this valid law in hand, we find a deed contain- 
ing the words “ bargained and sold, or words to that ef- 
fect,” and the question presented is, shall it be construed 
to ¢ontain the express covenant (as given in the language 
of the statute) ‘“‘ on the part of the grantor for himself and 
his heirs, to the grantee, his heirs, and assigns: First, that 
the grantor was, at the time of the execution of such con- 
veyance, seized of an indefeasible estate, in fee-simple, in 
the real estate thereby granted.” 

The law itself provides one exception where a deed con- 
taining the words ‘‘ bargained and sold” shall not be con- 
strued as containing the covenant of seisin, that is, where 
such covenant is restrained by expressed terms contained 
in the instrument. There is no contention that the deed 
in question is subject to this exception. 

The sole ground upon which the court below reversed 


the judgment of the District Court was that the words of 


warranty found in the deed excluded the operation of the’ 


statute. . 
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The statute in question having been construed by the 
territorial court as identical in effect with the Missouri 


. statute from which it was copied, we naturally turn to the 


decisions of the latter State for an interpretation of the 
law. 

The leading case is Alerundria vy. Schreiber (10 Mo., 
460). This case, in its material aspects, is similar to the 
one before the Court. It was an action on the covenant of 
seisin. The deed contained the words “ bargained, sold,” 
&c., and also a general covenant of warranty, the covenant of 
seisin only being operative, if at all, by reason of the 
statute. The plaintiff obtained judgment for purchase 
money 


supreme court of the State, to which the defendant aup- 


, with interest. The only question discussed by the 
pealed, was the construction and effect of the statute. The 
second point made by the counsel for the appellant was 
that the express covenant to warrant and defend, found in 
the deed, abrogated all implied (statutory) covenants. 

The court gives the text of the Missouri statute, and 
shows how it materially differs from the Pennsylvania 
statute. It points out that the three covenants in the 
Missouri act are separate, distinct, and independent of 
each other; the first and third being general, the second 
special, but neither limiting or restraining either of the 
others ; while in the Pennsylvania act all three of the cov- 
enants provided for are construed as being limited to the 
acts of the grantor and those claiming under him. The 
court examines the leading cases, including Browning v. 
Wright (2 Bos. & Pull., 14), ZZowell v. Richards (11 East., 
633), and Lenden v. Lromenger (4 Dall. R., 436), and cites 
funk v. Lars of Bechtoll (11 Serg. & Rawle, 109) as a 
‘ase Where a similar question arose, being an action of 
covenant upon the covenant implied by the words “ grant, 
bargain, and sell,” there being in the same deed a cove- 
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nant of special warranty, and where it was held that the 
covenant of special warranty did not restrain the implied 
covenants. 

The opinion closes with the following words : 


“It is apparent from these cases, to which we have 
briefiy referred, that whilst it 1s conceded that a special 
covenant will restrain a general one, where the two are abso- 
lutely irreconcilable, yet the courts have inclined very 
much to let both stand. A covenant is to be construed 
most strongly against the covenantor, and in giving effect 
to the intention of the parties to an instrument of convey- 
ance, the courts have kept this principle in view. Where 
the particular covenants and the general covenants are en- 
tirely independent of each other, and of a different charac- 
ter, they will all stand. The statute enumerates the three 
covenants which the words ‘ grant, bargain, and sell’ are 
declared to imply as distinct and independent covenants. 
The second may be superfluous, but it does not therefore 
limit the first, which is independent of and inconsistent 
with it.” 


Under their statute, following the principles announced 
in this case, the Missouri courts seem to have uniformly 
held (1) that the three covenants provided by their statute 
were independent of each other; (2) that where the deed 
used the words “ grant, bargain, and sell” the covenants 
had the same effect as though written into the conveyance, 
and (3) that they were not excluded or abrogated by the 
covenant of warranty having been written in the deed by 
the parties thereto, whether such covenant was general or 
special. 

Another case very closely in point is that of Brown v. 
Tomlinson (2 Greene, 525). The State of Lowa had, at the 
time the deed then in question was executed, a statute in 
the exact words of the Missouri act. The deed, as in the 
case at bar, contained a ‘covenant of warranty, but not the 
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covenants of seisin, &c., except as they were made a part 
of it by force of the statute. A distinction to be noted, 
however, is that in that case the warranty in the deed was 
a limited, special warranty, while in this case it is a gen- 
eral warranty. Now, whether this covenant of warranty, T 
written in the deed, was a limitation or restraint upon the 
statutory covenants, was the very question discussed and 
passed upon by the court, whose language is as follows : 


“ Does the special covenant at the end of the deed, in 
which the grantor warrants against all claims for or un- 
der him, limit and explain the more general and extended 
warranties which are covenanted by the words, ‘ grant, 
bargain, or sell?’ The decision in the court below shows 
that this question was necessarily decided in the aftirma- 
tive. Independent of the statute and under the assump- 
tion that the words of conveyance contained only ‘mnplied 
covenants incompatible with that stipulated by the special 
warranty, the correctness of that decision could not be 
controverted. But our statute regulating conveyances en- 
ters largely into the covenants of this deed. The sixth 
section of that act (/2ev. Stat., 204) declares that the words 
‘orant, bargain, and sell,’ in all conveyances, shall, unless 


restramned by express terms, be construed to be the follow- 
ing express covenants.” (Here follows the act, which is in 
exactly the words of the Missouri statute). 

“ The construction to be given to this language is obvi- 
ous; there is no room for ambiguity or doubt. Those | 
words of conveyance are to be considered as something : 
more than an implied warranty; they are to be regarded | 
as express covenants and are to have the same bearing be- 
fore a court, the same legal construction as they would if 
specially set forth in the conveyance, unless restrained by 
express terms. A restraint by implication will not suftice ; : 
it must be positive, it must be expressed ; or, according to 
the statute, the covenants may be sued upon in the same ' 
manner as if they were expressly inserted in the convey- 
ance. Now, the question presents itself, are not those 
covenants of seisin and of freedom froni encumbrance, as . 
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expressed by the words of the conveyance, perfectly com- 
patible with the special warranty against the claims of all 
persons from or under the grantor? Though the latter 
and more limited covenant may be mainly comprised 
within the former, it is still perfectly reconcilable with 
them, and as they are in no way restrained or excluded by 
express words in the deed, we can come to no other con- 
clusion than that the covenants which were expressed by 
virtue of the statute, which enters into the conveyance, 
should co-exist and operate with that which is especially 
set forth in the deed.” | 

“ But it is urged that the third covenant is unnecessary, 
unless applied as a limit to the first and second. If un- 
necessary it does not follow that it slrould be adjudged in- 
consistent with the antecedent covenants, or that they are 
restrained by it, when no word or term is expressed which 
can denote such intended limitation.” 


Upon this point the court quotes //esse v. Stevenson (3 
Bos. & Pull., 565), Gainsforth v. Griffith (1 Saund., 59), 
Smith v. Compton (3 Bar. & Ald., 189), Zawell v. Richards 
(11 East., 633); also 2 Ala., 535; 7 Mass., 68; 11 Serg. & 
R., 109; 10 Mo., 460, and other cases, and concludes: 


‘* But in this case the covenants are not inconsistent, al- 
though in part superfluous, and as our prevailing law, the 
statute, has given peculiar effect to the words, ‘ grant, bar- 
gain, and sell,’ it cannot be abated by mere implication, 
nor by the authority of decisions made where no such 
statute was in force. These words of conveyance create 
something more than implied covenants, as we have seen ; 
they are declared to be express, the same as if specially 
mentioned, and in their very nature they become special 
as well as general covenants, (Gratz v. Fwalt, 2 Binney, 
95), and they are to have full effect, ‘unless restrained by 
express terms contained in such conveyance. Such is 
the explicit direction of the statute, and the parties must 
be presumed to have known the law, and to have made 
their covenants accordingly. And as the covenantor made 
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them without any express limitation, to enforce one by 
implication would do violence to the intention of the par- 
ties, and prevent the obvious letter of the statute.” 


In Carver v. Louthain (38 Ind., 530) the court held, as 
to a statute somewhat similar, that the covenants should 
be “ regarded and treated as though they were incorpor- 
ated in the deed. They constitute a part of the deed as 
though they were written therein.” And this position was 
repeated and affirmed in Ava? v. Cauntrall (44 Ind., 316). 

In Lush v. Person (18 How., 82) the high court of ap- 
peals of Mississippi had decided “ that though the deed of 
mortgage contained no express covenant of warranty, the 
words, ‘grant, bargain, and sell, which were in the deed, 
under the law of that ‘State, imported covenants of war- 
ranty of title, and against encumbrances for quiet enjoy- 
ment, as effectually as though such covenants had heen er- 


pressly set out an the deed.” 


If. 


[t is thus clear, we think, that the covenant of warranty 
found in this deed does not exclude the statutory cove- 
nants, but that the latter must be considered as if written 
in the instrument. 

Our second point is that the statutory covenant of seisin 
is a general covenant, unrestricted by words found in the 
second statutory covenant. 

Only a portion of our States have laws providing for 
statutory covenants in conveyances of real estate where 
the words “ grant, bargain, and sell” are used. Pennsyl- 
vania passed the first act of this kind. It was obviously 
borrowed from an old English statute (6th Anne) which 
rapidly fell into disuse and was repealed, and concerning 
which we find no important decisions.” Illinois, Indiana, 


ad 
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Towa, Alabama, Mississippi, Arkansas, and Missouri, either 
have now or at some time have had laws of this character. 
These laws differ considerably in the different States, the 
two types being the present Pennsylvania act and the 
present Missouri act. The Lowa law, which has been re- 
pealed, was an exact copy of that in Missouri. Most of 
the other States named have patterned after Pennsylvania. 
As the decisions of the State courts, which we are com- 
pelled to use in the argument, refer to the particular State 
law in question, we print here the two typical statutes side 


by side for convenient examination : 


Brightley’s Purdon’s Digest (Pa.): 


‘*Sec. 75. All deeds to be record- 
ed in pursuance of this act, where- 
by any estate of inheritance in fee- 
simple shall hereafter be limited to 
the grantee and his heirs, the words 
grant, bargain, sell, shall be ad- 
judged an express covenant to the 
grantee, his heirs and assigns, to 
wit, that the grantor was seized of 
an indefeasible estate. in fee-sim- 
ple, freed from incumbrances done 
or suffered from the grantor (ex- 
eepting the rents and services due 
to the lord of the fee), as also for 
quiet enjoyment against the grantor, 
his heirs and assigns, unless limited 
by express words contained in such 
deed; and the grantee, his heirs, 
executors, administrators, and as- 
signs, may, in any action, assign 
breaches, as if such covenants were 
expressly inserted : Provided always, 
That this act shall not extend to 
leases at rack-rent, or to leases not 
exceeding one and twenty years, 
where the actual possession goes 
with the lease.” 


General Stats. of Missouri, p. 444, 
Sec. 8: 

‘*The words ‘grant,’ ‘ bargain,’ 
and ‘sell,’ in all conveyances in 
which any estate of inheritance 
in fee simple is limited, shall, un- 
less restrained by expressed terms 
contained in such conveyances, be 
construed to be the following ex- 
press covenants on the part of the 
grantor, for himself and his heirs, 
to the grantee, bis heirs and assigns: 
First. ‘That the grantor was, at the 
time of the execution of such con- 
veyance, seized of an indefeasible 
estate, in fee-simple, in the real es- 
tate thereby granted. Second. That 
such real estate was, at the time of 
the execution of such conveyance, 
free from incumbrances done or 
suffered by the grantor, or any per- 
son claiming under him. Third. 
For further assurances of such real 
estate to be made by the grantor 
and his heirs to the grantee and his 
heirs and assigns; and may be sued 
upon in the same manner as if such 
covenants were expressly inserted 
in the conveyance.”’ 


It will readily be seen by a glance at the Pennsylvania 
act why her supreme court in Gratz v. Ewalt (2 Binney, 
95) held that the covenant of seisin was limited to the acts 
of the grantor and those claiming under him. The words 
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‘‘ done or suffered from the grantor” are readily construed 
as limiting each of the covenants named. The court does 
not hold in that case, which is the leading one in the con- 
struction of the Pennsylvania act, that the covenant against 
encumbrances, or the covenant for quiet enjoyment, is a 
limitation upon the covenant of seisin, but does hold that 
each of the covenants provided for are limited by the re- 
straining words used. This is essentially different from 
the position taken by the defendants in error, namely, that 
the general covenant of seisin is restrained by the lmited 
covenant as to encumbrances. 

Turning to the Missouri statute it will be seen that the 
three covenants enumerated are, in the language of her 
court in Alerander vy. Schreiber, “ distinct and independ- 
ent covenants.” The first, the covenant of seisin, and the 
third, the covenant for further assurances, are general ; 
the second, as to encumbrances, is limited to acts “ done 
or suffered by the grantor, or any person claiming under 
him.” 

Now, the supreme court of the State has held, in the 
case just cited, that the second covenant ‘“ may be super- 
fluous, but it does not therefore limit the first, which is 
independent of and not inconsistent with it.” 

The leading case upon the subject of one covenant be- 
ing restrained by another is Browning v. Wright (2 Bosan- 
quet & Puller, 13). In that it was urged by counsel that 
the demurrer could not be allowed without laying down 
the principle that any special covenant in a deed will re- 
strain all the general covenants. The court replied that 
if that consequence would necessarily ensue then the de- 
murrer should not be sustained. But the court added, 
“the question is not whether a special covenant will. re- 
strain a general one, but whether the particular covenant 
on which the action is founded be gtneral or special.” 
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And the court found, from certain limiting words used, 
that the covenant was a limited one. - It was not limited 
or restrained by another covenant, but was limited by 
words that applied to it as well as applying to the cove- 
nants in the deed. 

The court in that case, commenting on the case of 
Gainsforth v. Griffith (1 Saund., 60), says that in that case 
the first covenant was for an indefeasible title and was a 
separate and distinct covenant; and the second was for 
quiet enjoyment, notwithstanding the assignor’s acts. 


* * * «The nature of the assurance shows it to have 
been the intent of the parties that the words in the last 
covenant should not attach upon the first.” 


In other words, the case of Browning v. Wright turned 
upon the construction of one covenant and not upon the 
effect of one covenant upon another. 

In Duval v. Craig (2 Wheat., 45) the deed declared upon 
contained a limited covenant that the premises were free 
from encumbrances, 7. é., limited to the acts of the grant- 
ors, and further contained a general covenant of warranty, 
with indemnity, in case of losses, to be paid in lands of 
equal quantity and quality, &e. 

It was urged upon the court that these two covenants 
were so knit together that they were to be construed in 
connection. Justice Story, delivering the opinion of the 
court, says: “ The covenants stand distinct in the deed, 
and there is no incongruity or repugnance in considering 
them as independent of each other. * * * The case 
ought to be a very strong one which should authorize a 
court to create, by implication, a restriction which the 
order of the language does not necessarily import or justify. 
It ought to be one on which no judicial doubt could exist of 
the real intention of the parties to create such a restric- 


tion. 
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Rawle (on Covenants, &c., sec. 288) quotes approvingly 
Sugden’s rules, deduced from all the authorities, as to the 
effect upon covenants by other covenants found in the 
same instrument. The second and fourth rules are as fol- 
lows: 

Second. Where the first covenant is general, a subse- 
quent limited covenant will not restrain the generality of 
the preceding covenant, unless an express intention to do 
so appear, or the covenants be inconsistent. 

Fourth. Where the covenants are of divers natures, and 
concern different things, restrictive words added to one 
shall not control the generality of the others. 

Rawle further remarks, in section 290, that “ when the 
limited covenants belong to a different class, or rather 
have a different object from the unlimited ones, they will 
be held to produce no effect upon each other, and the 
former will not qnalify the latter.” 

See eters v. Grubb, 21 Pa., 460. 
Rowe v. Hleath, 23 Tex., 619. 
Morrison v. Morrison, 38 Ia., 73. 


Summers v. Williams, 8 Mass., 162. 


rom the foregoing we conclude that the general cove- 
nant of seisin provided for by the law of the Territory will 
not be held as restricted by the limiting words of the 
second covenant named in that act. 


ITI. 


If our claims that the covenant of warranty found in the 
deed does not exclude the statutory covenants, and that 
the general covenant of seisin is not restricted by the lim- 
ited covenant as to encumbrances, are well taken, then we 
have a deed from our grantor containing four covenants, 
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as follows: First, a genera] covenant of seisin ; second, a 
limited covenant as to encumbrances; third, a general 
covenant as to further assurances, and fourth, a genera] 
covenant of warranty. 

We therefore make the third point that the covenant of 
seisin is broken, if at all, as soon as it is made. 

Rawle, page 76, section 60, after an exhaustive examin- 
ation of the cases touching this point, remarks: “ It may 
be observed of these eases that if, as the weight of author- 
ity proves, a covenant for seisin is satisfied only by the 
transfer of an indefeasible title, it is technically broken as 
soon as it is made if the title be from any cause defeasible.” 


Again, on page 303: 


“The weight of American authority is unquestionably 
in favor of the position that the covenant for seisin being 
broken, if at all, at the instant of its creation, is thereby 
turned into a mere right of action, incapable of assign- 
ment, and consequently of being used by any but the 
covenantee or his personal representative.” 


Citing in a foot note numerous cases from nearly all the 
State courts. 

See, in addition, Lot v. Thomas, 1 Pennington, —— ; 
King v. Gilson, 32 Ul., 348; Fitzhugh v. Crogham, 2 J. 
J. Marshall, ——; /2oss v. Zurner, 2 English, 132. 

In Abbot vy. Allen (14 Johns., 247), Judge Platt, an- 
nouncing the opinion of the court, says: 


“The marked distinction between a covenant of seisin 
and those for quiet enjoyment and general warranty con- 
sists in this: that the covenant of seisin, if broken at all, 
must be so at the very instant it is made; whereas, in the 
latter covenants, the breach depends upon the subsequent 
disturbance and eviction, which must be affirmatively al- 
leged and proved by the party complaining of the breach. 
A grantor who gives either of these covenants is not bound 
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to deliver to his grantee the prior deeds and evidences of 
his title. The legal presumption therefore is, that they 
retain or can produce the evidence of that title, if any. 
The grantee relied on that covenant ; and until the grantors 
disclose their title, he holds the negative merely, and is 
not bound to aver or prove any fact in regard to an out- 
stan‘ing title. /’r7ma facie, the grantee is to be presumed 
ignorant of the real state of the title. The grantors are 
not bound, unless by suit, to explain their title. It is 
enough that the grantee suspects the grantor’s title to be 
defective ; he is not bound to wait in suspense until by 
possibility he can find out in whom the title really is.” 


In Moore v. Merrill (17 N. i. 1D): 


“Covenants of seisin, and against encumbrances, are 
covenants of things existing at the time they are made. If 
broken at all, they are broken at the moment they are 
made. A cause of action then exists, which does not pass 
by force of any conveyance purporting to grant the prem- 
ses. 


Also see Logan v. Moulder (1 Ark., 313), cited below, as 


to the burden of proof and measure of damages. 
TV. 


The plaintiff, in an action on the covenant of seisin, need 
only declare the breach, but is not required to aver either 
eviction or damages. 

As to the necessity of declaring an eviction, it seems to 
us the question is permanently settled by the highest au- 
thority, found in a decision of this Court. (/odlurd et al. 
¥. Dwight et al., 4 Cr., 421.) 

This was an action on the covenant of seisin where the 
plaintiffs set out the covenant and assigned the breach as 
follows: “ That they (the defendants) were not, nor were 
any or either of them, lawfully seized and possessed of any 
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estate whatever in the said land and premises, nor in any 
part thereof, nor had the said Pollard and Pickett, or 
either of them, good right and lawful authority to sell and 
convey the said land and premises as aforesaid.” 

And the defendants pleaded that they were, at the date 
of the deed, “ well seised and possessed of the said land, 
and had good right to bargain and sell the same, in man- 
ner as alleged in the said deed, and so they have kept and 
performed their said covenants, and of this put themselves 
on the country.” 

One of the errors assigned on appeal was that the decla- 
ration was insufficient to sustain a judgment in that it did 
not aver an eviction. 

Upon this point Chief-Justice Marshall, who announced 


the opinion of the court, said : 


‘‘ Another objection taken to the declaration is, that it 
ought to have alleged a disseisin of the plaintiffs below, 
in order to enable them to maintain their action. * * * 
This leads to the inquiry whether the covenant of the 
vendors can be broken, as stated in the declaration, al- 
though no eviction has taken place; and the court is of 
opinion that it may be so broken. (9 Co., 60.)” 

“The covenant is that the vendor is seised in fee of the 
premises which he sells and conveys. Suppose the fact 
to be that he had no title, nor pretence of title, to those 
premises ; that he had conveyed lands for which he had 
never received a patent or a title of any kind. Could it 
be said that his covenant that he was seised in fee remained 
unbroken until the real proprietor should think proper to 
eject the vendee? This question, in the opinion of the 
court, must be answered in the negative.” 

Also see Mitchell v. Hazen, 4 Conn., ; Hamilton 
v. Wilson, 4 Johns., 72 ; Lot v. Thomas, 1 Pennington, 
407 ; Pringle v. Wittens, Ex’r, 1 Bay., 254; Shaw 
v. Anderson, 7 Serg. & R., 43. 


Seisin is a nomen deneralissimum, and means er vi 
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termini, the whole legal title, and a covenant of seisin is 
consequently broken if the covenantor have not the pos- 
session and the right or legal title. Fitzhugh v. Croghan 
(2 J. J. Marshall, ——; Dickson v. Desire’s Admr., 23 
Mo.., 151.) 

Chief-Justice Parsons, in Prescott v. Trueman (4 Mass., 
629), declares that eviction is not necessary to enable the 
grantee to bring action on the covenant of seisin, and re- 
marks: ‘If we are mistaken in the law, the grantee can 
have no remedy on the usual covenants in our deeds of 
conveyance until he is evicted. In the meantime he may 
be unwilling to make improvements; and when he is 
evicted, the grantor may be unable to make him any com- 
pensation.” 

Rawle, in sec. 62, lays down the doctrine that it is well 
settled that in an action on the covenant for seisin it is 
.unnecessary either to aver an eviction in the ,declaration 
or lay any special damages, nor set forth the particulars of 
the paramount title. 

He quotes the language of Judge Platt in Addott v. 
Allen, supra, as follows : 


“All that is incumbent on the plaintiff is to negate the 
title of the defendants, who affirmatively and generally 
aver that they had a good title, and the general replica- 
tion is sufficient. * * The question is merely whether 
the defendants had an indefeasible title, and the only evi- 
dence in relation to that title may be exclusively in the 
power of the defendants.” 


The authorities to the same effect are numerous. 
V. 


The burden of proof is on the defendant. 
Rawle, sec. 65, states the rule: y 
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‘‘As respects the burden of proof, it is settled that the 
rule as to the evidence corresponds with the rule as to the 
pleadings, and in the absence of statutory changes in the 
common law system of pleading, the knowledge of the 
state of the title being supposed to vest with the defend- 
ant, he is bound in the first instance to maintain the affirm- 
ative of his covenant. It is considered that until the 
grantor discloses his title the plaintiff. holds the negative 
merely, and is not bound to aver or prove any fact in re- 
gard to the outstanding title. Hence, if upon the trial of 
the issue neither party offer any evidence, the plaintiff is 
entitled to judgment.” 


The author cites uumerous cases, and, among them, 
Swofford v. Whipp/e (3 G. Greene, 261), where the ques- 
tion, in a case very similar to the one at bar, is fully dis- 
cussed. The issue there joined was exactly as in this case, 
and the court, in the course of delivering the opinion, says : 


“The next point raised is that the court erred in decid- 
ing that upon the issue joined the burden of proof lay 
upon the defendant, that he held the affirmative, and must 
first introduce evidence to sustain the issue, and that plain- 
tiff was not bound to prove that the defendant had not 
kept his covenants as stated in the declaration. 

“Tt is a well settled rule of evidence that the party who 
alleges shall prove the affirmative of any proposition. 
Ordinarily the issue lies upon the plaintiff, and the onus 
probandi is on him to establish what he affirms. But it 
frequently happens in making up an issue, the defendant 
assumes the affirmative proposition, or confesses and seeks 
to avoid the action, and would fail if no evidence in avoid- 
ance should be adduced by him. In such event, the proof 
is incumbent on the defendant as the party who would 
fail if no evidence should be given on either side, or as 
the party who has thrown a negative proposition on the 
plaintiff, which might be difficult and perhaps impossible 
for him to prove, and in relation to which the defendant 
has all the evidence in his possession. Hence it is laid 
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was deemed that the rents should he set off against in- 
terest. 

In the case at bar the damages found were simply the 
purchase money, the court probably having this modifica- 
tion of the rule in view. 


THe OrpbER OF DISMISSAL. 


The court below reversed the judgment of the district 
court and directed that the cause should be dismissed. 
This was manifestly error. 

The record discloses an utter failure to prove title in the 
defendants in error. It also shows that the United States, 
in the exercise of a paramount title, have taken possession 
of the land, surveyed it, contracted to sell a portion, and 
granted away another portion. The declaration, of which 
the deed was made a part, shows a full covenant of war- 
ranty on the part of the grantors. At most, therefore, the 
ease should have been sent back to the district court for 
further proceedings, that the plaintiff might have amended 
his declaration and had his remedy under the general cov- 
enant of warranty. 


The order made would needlessly multiply suits and 


costs and serve no good purpose. 
Then, in conclusion, our deed having the legal effect of 
a general covenant of seisin written therein, and the de- 
fendants failing to show title in themselves, the district 
court properly charged the jury to bring in a verdict for 
the purchase-money. 
J. H. McGOWAN, 
AND C. W. HOLCOMB, 
Atty’s for Appellant. 
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IN THE 


Supreme Court of the Anited States. 


WALLACE DovuG.Lass, Plaintitf in Error, 


Us, ¥ 
: No. 226. 
CHARLES W. Lewis and Jressirz A. mee 
his Wife. 
Brief for Appellees, Lewis and Wife. 


FACTS. 


1. The action below was on a covenant of seisin, decla- 
ration filed September 11th, 1883. (R., 2 and 3.) 


2. The declaration makes the deed on which the action 
of covenant is based part of itself; which deed is found 
in full in record pages 44-45; and it, as will be ob- 
served, contains no covenant of selsin in express words, 
and does contain a covenant by which the grantors each 
covenant that the grantors “shall and will warrant and 
defend these presents forever ” unto the second party, to 
wit, the grantees, their heirs and assigns, against the 
parties of the first part, their heirs and assigns, and 
against all and every person and persons whomsoever 
lawfully claiming or to claim the same or any part 


thereof. 


3. The plaintiffs relied, in suing upon the pretended 
and alleged covenant of seisin, as set out in the declara- 


2 
tion (R., 3), upon the statute of the Territory (Compiled 
Laws of 1854, section 2750) as found in the record at 
page 102, as a statute whose operation and legal effect is 
claimed to have introduced into the deed the said cove- 
nant of seisin hy its own operation and vigor. 


4. ‘lwo demurrers(R.,5 and 7) were filed to the decla- 
ration, both of which were overruled. (R., 8.) 


5. Pleas were filed to the declaration on the 1st of 


October, 1883, (R., 5,) one alleging that the deed was not 
defendants’ deed; the other denying the averment that 
defendants covenanted with the plaintiff that they were 
lawfully seized. 

A further plea that it was not true that the property 
conveyed was not the property of defendants. 

Further plea denied that expenditures were made by 
plaintiffs on said premises as averred. 

Further plea says that it is not true that defendants 
had not kept their covenants. 

Further pleas were filed at the May term, 1884, by 
defendant (R., 10 and 11) alleging, in the first plea that, 
at the time of making the deed, the grantors were seized 
and possessed of the said real estate with full power 
and authority to convey according to the effect of the 
deed. The second plea is, that at the time of making 
the said deed the grantors “ were lawfully seized of an 
indefeasible estate and in possession of a title in fee simple 
in and to the said real property, and then had good right 
and full power to convey the same according to the form 
and effect of said deed.” 


6. The first additional plea, found page 10 record, was 
demurred to; and as tothe second plea, found at the top 
page 11 record, issue was joined. (R., 11.) And on this 
issue alone the case was tried. - 


4, 
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7. The demurrer to the first additional plea, on page 
10, was sustained. (R., 12.) 


8. The trial to the jury was had upon the issue jeined 
on the plea at the top of page 11, 


9%. The verdict of the jury is on page 85, for $5,333.3334. 


10. The bill of exceptions sets out all the evidence 
and rulings, &c., and extends from page 20 to page 83. 


11. The court took the case from the jury and directed 
it to return a verdict for the amount for which the ver- 
dict was returned. (R., 43.) 


12. Motion for a new trial by the defendants below, 
found page 85. Also motion in arrest of judgment, found 


page 87. 


The assignment of errors by the defendants in error, 
found page 89, furnish a good index to all the material 
steps in the trial, all the questions raised by the defeated 
party, and need not be here repeated. 

It will be seen by the record, and especially by the 
charge of the court to the jury, (R., 43), that the court 
excluded from the consideration of the jury all the evi- 
dence in the case, the court remarking: 

“There is no question of fact in the case for you to 
pass upon. There are only questions of law which it is 
the duty of the court to pass upon, and the entire 
responsibility of passing upon such questions is with the 


court. 
“The court instructs the jury that it is their duty 
under the law and evidence in this ease to find a verdict 


for the plaintiff and assess his damages at the amount of 


$5,333.33, being the amount of money paid by him for 
the land in question.’ 


 é 


Judgment was rendered on this verdict for the said 
amount. (R., 13.) The case was carried by appeal to the 
Supreme Court of the Territory. (R.,17.) The Supreme 
Court, in deciding the case, did not consider any of the 
assignments of error, found at page 89 of the record, ex- 
cept two, the fourth and the eighth, (see opinion, page 
101); the fourth being that the court erred in overruling 
the defendants’ motion and grounds for a new trial and 
in arrest of judgment; and the eighth being, that the 
court erred upon the said trial in directing a verdict in 
this case for the plaintiff against the remonstrance of the 
defendants in any amount whatever, there being no suffi- 
cient evidence to support said verdict. 

[t will be seen by reference to the opinion of the 
Supreme Court’ that the point upon which the case 
turned was whether, under the statute of the Territory, 


found page 102 of record, such statute had the effect of 


introducing into the deed of the appellees, found page 44 
of record,and which contains said covenant of warranty, 
the additional covenant of seisin, amounting to a cove- 
nant, as set fourth in the declaration, (R., 3), that “at the 
time of the execution of the said conveyance they, the 
said defendants, were lawfully seized of an indefeasible 
estate and in possession of a title in fee simple in and to 
said property, and then had good right and full power to 
convey.” 

In the opinion by the District Court below (R., 10) it 
will be seen that that court held what it expresses in 
these words: 


“In the case at bar [am of opinion that the express 


covenant of warranty is independent of the covenant of 


seisin implied by the statute, and that an action may be 
maintained upon the latter, and can only be met by a 
plea of good title in the grantor at the time of the execu- 
tion of the deed,” 


die 


di 
a * 
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On the other hand, the Supreme Court of the Territory 
held, as is expressed in its opinion, (R., 104, folios 86-87), 
that the effect of the introduction, into the deed, of an 
express covenant of warranty is “to deny to a purchaser 
the benefit of the statutory covenant of seisin when he 
has also received an express covenant of warranty. And 
under such circumstances there could be no recovery 
without eviction. The court says: 

“As there is no pretense, in this case, of an eviction or 
any claim whatever of a breach of the covenent . of 
warranty, it follows that the action cannot be maintained, 
and that it was error in the court below to order a ver- 
dict for the plaintiff and in overruling the motion in 
arrest of judgment.” 


We here introduce from the statutes of each of the 
States which have made provision like that contained in 
section 2750, of the Compiled Laws of New Mexico, exact 
copies of said sections from the laws of each State—this 
as a matter of convenience to the court in appreciating 
the force of the decisions of the States which we cite 
below construing these statutes respectively. 


Brightly’s Purdon’s Digest (Pa.) : 


“Sec. 75. All deeds to be recorded in pursuance of 
this act, whereby any estate of inheritance in fee-simple 
shall hereafter be limited to the grantee and his heirs, 
the words grant, bargain, sell shall be adjudged an ex- 
press covenant to the grantee, his heirs and asisgns, to 
wit, that the grantor was seized of an indefeasible estate, 
in fee-simple, freed from incumbrances done or suffered 
from the grantor (excepting the rents and services due 
to the lord of the fee), as also for quiet enjoyment against 
the grantor, his heirs and assigns, unless limited by ex- 
press words contained in such deed; and the grantee, 
his heirs, executors, administrators, and assigns, may, in 
any action, assign breaches, as if such covenants were 
expressly inserted: Provided always, That this act shall 
not extend to leases at rack-rent, or to leases not exceed- 
ing one-and-twenty years, where the actual possession 
goes with the lease.” 


6 


Code of Alabama, 1876, p. 575, § 2193: 


“In all conveyances of estates in fee, the words ‘grant, 
bargain, sell,’ or either of them, must be construed (unless 
it otherwise clearly appear from the conveyance) an ex- 
press covenant to the grantee, his heirs and assigns, that 
the grantor was seized of an indefeasible estate in fee- 
simple, free from incumbrances done or suffered from the 
grantor, except the rents and services that are reserved; 
and also for quiet enjoyment against the grantor, his 
heirs and assigns, unless limited by the express words of 
such conveyance; and the grantee, his heirs, personal 
representatives, and assigns, may, In any action, assign 
breaches, as if such covenants were expressly inserted.” 


Rev. Code Mississippi, p. 545, § 1196: 


“The words ‘grant, bargain, sell,’ shall operate as an 
express covenant to the grantee, his heirs and assigns, 
that the grantor was seized of an estate free from incum- 
brances, made or suffered by the grantor, (except the 
rents and services that may be reserved,) as also for quiet 
enjoyment against the grantor, his heirs and assigns, 
unless limited by express words contained in the con- 
veyance; and the grantee, his heirs, executors, adminis- 
trators, and assigns, may, in any action, assign breaches, 
as if the covenants above mentioned were expressly in- 
serted.” 


General Stats. of Missouri, p. 444, sec. 8: 


“The words ‘grant,’ ‘bargain,’ and ‘sell,’ in all con- 
veyances in which any estate of inheritance in fee-simple 
is limited, shall, unless restrained by expressed terms 
contained in such conveyances, be construed to be the 
following express covenants on the part of the grantor, 
for himself and his heirs, to the grantee, his heirs and 
assigns: First. That the grantor was, at the time of the 
execution of such conveyance, seized of an indefeasible 
estate, in fee-simple, in the real estate thereby granted. 
Second. That such real estate was, at the time of the ex- 
ecution of such conveyance, free from incumbrances 
done or suffered by the grantor, or any person claimin 
under him. Third. For further assurances of such al 


<a 
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estate to be made by the grantor and his heirs to the 
grantee and his heirs and assigns; and may be sued upon 
in the same manner as if such covenants were expressly 
inserted in the conveyance.” 


R. S. Illinois, 1881, p. 308, Ree. 8: 


“In all deeds whereby any estate of inheritance, in 
fee-simple, shall hereafter be limited to the grantee and 
his heirs, or other legal representatives, the words ‘ grant,’ 
‘bargain,’ and ‘sell’ shall be adjudged an express cove- 
nant to the grantee, his heirs, and other legal represent- 
atives, to wit: That the grantor was seized of an inde- 
feasible estate in fee simple, free from incumbrances done 
or suffered from the grantor, except the rents and services 
that may be reserved, as also for quiet enjoyment against 
the grantor, his heirs and assigns, unless limited by ex- 
press words contained in such deed; and the grantee, 
his heirs, executors, administrators, and assigns, may in 
any action assign breaches, as if such covenants were 
expressly inserted: Provided always, That this law shall 
not extend to leases at rack-rent, or leases not exceeding 
one-and-twenty years, where the actual possession goes 
with the lease.” 


R. 8S. Arkansas, 1848, p. 264: 


“The words grant, bargain, and sell shall be an express 
covenant to the grantee, his heirs and assigns, that the 
grantor is seized of an indefeasible estate in fee simple, 
free from incumbrances done or suffered from the grantor, 
except rents or services that may be expressly reserved 
by such deed, as also for the quiet enjoyment thereof 
against the grantor, his heirs and assigns, and from the 
claim or demand of all other persons whatsoever, unless 
limited by express words in such deed. The grantor, 
his heirs or assigns, may in such action assign breaches 
as if such covenants were expressly inserted.” 


R. S. Indiana, 1881, sec. 2927 : 


“Any conveyance of lands worded in substance as 
follows—‘ A B conveys and warrants to C D [here de- 
scribe the premises] for the sum of [here insert the con- 


RE SOE LL SEL NGL INE EOS I ee eT rm 


ue Speers 


8 


sideration] ’—the said conveyance being dated, and duly 
signed, sealed, and acknowledged by the grantor, shall 
be deemed and held to be a conveyance in fee simple to 
the grantee, his heirs and assigns, with covenant from 
the grantor for himself and his heirs and personal repre- 
sentatives that he is lawfully seized of the premises, has 
good right to convey the same, and guarantees the quiet 
possession thereof; that the same are free from all in- 
cumbrances, and that he will warrant and defend the 
title to the same against all lawful claims.” 


BRIEF. 

Although we think there were many errors in the 
rulings of the District Court, upon which this judgment 
might have been reversed by the Supreme Court of the 
Territory, yet in this brief we will, in the main, confine 
it to these three questions raised by the record : 


Ist. Since the plaintiff in error took from his grantor, 
defendant in error, an express covenant of warrantry 
(R. 44), does that fact waive, and exclude from the opera- 
tion of said deed, the statutory and implhed covenant of 
seisin provided for in section 2750 of Compiled Laws ? 


(R., 101.) 


2d. Is it not the true construction of said section 2750 
that the covenant of seisin therein provided for is, in its 
operation, /imited to covenanting against all defects of 
title “made or suffered to be made by the grantor or by 
any person claiming the same under him?” 


3d. If neither of the preceding propositions is sus- 
tained, and, in the alternative, if there be an implied 
covenant of seisin covering all defects of title, then, in a 
case like the present, where there has been neither evic- 
tion, disturbance of possession, demand by the cove- 
nantee to make good the title, nor any offer to surrender 
possession, nor demand by third persons of possession 
made against the grantee, can there be any recovery 
beyond nominal damages? 


—- 


ay 


4. 


ad 


a 


ay 
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Our first point is, that if the law of the case was such 
that an actual eviction must be shown in order to recover 
in an action of covenant upon this deed, found at page 
44, then the court did not err in dismissing the suit, as 
the Supreme Court did (R., 94), instead of simply revers- 
ing the judgment and allowing it to stand for further 
trial in the District Court; and which order to dismiss 
is assigned in this cour. (R., 99, 100), in assignment 2 and 
assignment 4, as error in the Supreme Court. 

We submit that this is so, because it will be seen by the 
testimony of both parties, and by ail the testimony, that 
there was, and could be, no pretense of any eviction such 
as is necessary in order to maintain the action of cove- 
nant on a covenant of warranty of title, as distinguished 
from a covenant of seisin. It was admitted by Douglass 
himself, and shown by all the testimony bearing on that 
point, that at the time of bringing the suit, and at the 
time of the trial, and at all times after possession taken 
by Douglass, Douglass was in peaceable, unchallenged, 
and undisturbed possession of the premises sued for. 
(See folio 38, R., 21.) And hence, if this deed contains 
no covenant of seisin, and nothing but the express cove- 
nant of warranty, found at the bottom of page 44, then 
to send the case back for trial below upon an amended 
declaration would have been, as this court can see, only 
subjecting the party to vain litigation and unnecessary 
cost, since no amendment could be made to the declara- 
tion under the admitted facts, which would be of any 
avail to the plaintiff. 

Although we do not deem it now material, yet it may 
not be amiss to here notice, in passing, the point made 
for the plaintiff, at folio 161, 162, and which point will 
probably be repeated in this court, to wit, that the defend- 
ants, by not standing on their demurrer to the declara- 
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tion, and by pleading over, have waived the objection to 
the declaration that it fails to aver the eviction necessary 
to recovery on a covenant of warranty. We suppose that 
this point for the plaintiff means that this waiver enables 
the plaintiff in a new trial on the present or an amended 
declaration to recover upon the covenant of warranty. 

This, we submit, is a mistake of law on the part of the 
plaintiff. We understand the law relating to this matter 
of alleged waiver to be accurately expressed by this court 
in the following words from— 

Teel v. Walker, 111 U.S., 246, 
where the court says: 

“When the declaration fails to state a cause of action, 
and clearly shows that upon the case as stated the plain- 
tiff cannot recover, and the demurrer of the defendant 
thereto is overruled, he may answer upon leave and go 
to trial, without losing the right to have the judgment 
upon the verdict reviewed for the error in overruling the 
demurrer. The error is not waived by answer, nor is it 
cured by verdict.” 


I. 


Next, we turn the main point in the case, and that 
upon which the case below was decided, namely, whether 
the provisions of section 2750 of the Compiled Laws of 
New Mexico (1854), copied, with substantial accuracy, at 
page 102 of the record, when applied to such a deed as 
is the foundation of the action in the present case (found 
in the record at page 44), and which contains a covenant 
of express warranty, do, as a matter of law, raise such an 
implied covenant of seisin, guaranteeing a perfect title, 
and is broken, and thus becomes the predicate of an 
action of covenant where there was no eviction; and, 
also, whether the covenant so implied from section 2750, 
if any covenant is implied, extends beyond a covenant 
against all defects of title “ made or suffered to be made by 
the grantor or by persons claiming the same under him ?” 
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It is proper at the outset to remark that section 2750 
of the Compiled Laws of New Mexico, is substantially a 
copy of section 75 of Brightly’s Purdon’s Digest of the 
Laws of Pennsylvania, page 472, and which section 75, 
quoted above, is section 6 of the act ,of 28th of May, 
1715. This Pennsylvania statute is the first act of the 
kind enacted in the United States, and is copied from the 
English statute of 6 Anne, ec. 35, section 30. (See Rawle 
on Covenants, fifth edition, section 285.) And this sec- 
tion 2750 of the laws of New Mexico is also, in substance, 
the same as the statutes above cited. 

Next it is to be, preliminarily, observed that this 
statute which has been, in substance, adopted only in 
Pennsylvania, Delaware, Illinois, Indiana, Missouri, 
Mississippi, and Alabama, (4 Kent, 473,) is by courts 
and jurists condemned, with substantial unanimity, as 
dangerous when extended beyond implying a covenant 
against acts of the grantor, and when made to be a general 
covenant of seisin, &c. Regarding such statutes Kent 
says (4 Kent, 474): 


“But beyond that point (covenant against acts of 
grantor) there is great danger of imposition upon the 
ignorant and unwary if any covenant be implied that is 
not stipulated in clear precise terms.” 


See the same thing regarding the danger of such leg- 
islation in cases cited in Rawle on Covenants, 461, sec- 
tion 286, (5th Ed.) | 

Because of the dangers here pointed out the courts do 
not construe these statutes freely in the direction of en- 
larging the grantor’s liability beyond the express lan- 
guage of the instrument which he executes, but construe 
them, as we shall see, strictly as being in derogation of 
common law, common right, and dangerous. 

Because they are often blended in the authorities we 
will, in the main, present together the authorities on the 


12 


two proposition, to wit, (1) that when there are express 
covenants of warranty, or the like, in the deed, there the 
implied or statutory covenant of seisin, contemplated by 
such statutes as said section 2750, does not arise ; and (2) 
that under such statutes as said section 2750, when the 
implied statutory covenant does arise, it is limited in its 
effect to covenanting against the acts of the grantor. 

On this point, and commenting on all such statutes as 
the present, Rawle in section 285, pages 457, 458, (fifth 


edition,) says, speaking of the above quoted section 75 of 


the PENNSYLVANIA Compiled Statutes : 

“ But in the subsequent case of Gratz v. Ewalt (2 Bin- 
ney, 98) the construction of the statute was carefully con- 
sidered; and it was held that the first covenant” (named 
in the sixth section of the said Pennsylvania act of May 
28th, 1715, to wit, that the grantor was seized of an in- 
defeasible estate in fee-simple) “ which, standing by itself, 
would be unlimited, must be taken in connection with 
the subsequent one against encumbrances, which is /im- 
ited, and, consequently, that none of the covenants im- 
plied by the statute were to be considered as extending 
beyond the acts of the covenantor; and the construction 
thus given has never been departed from in Pennsyl- 
vania.” (Citing 11 Sergeant and Rawle, 101; 58 Pa. State, 
484; 3 Pa., Old Pa., not Pa. St., 323; 1 Rawle, 377.) 

The author proceeds: “And it is said by Chancellor 
Kent, (4 Comm., 474,) that ‘by the decision in Gratz v. 
walt, the words of the statute are divested of all danger- 
ous tendency, and that it will equally apply to the same 
statutory language in other States.” 

The same thing 1s held in Shaffer v. Greer, 87 Pa. St., 
370. 

The 29th section of the ALABAMA 4&act of 1805 is copied 
from the Pennsylvania statute, and is reimbodied in the 
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Revised Statutes of 1823 and 1852, and the Codes of 1867 
and 1876. In this State in the cases of— 

Roebuck v. Dupuy, 2 Alabama, 541. 

Stewart v. Anderson, 10 Alabama, 504, 
it is held regarding this statute that— 

“The words grant, bargain, and sell do not, under the 
20th section of the act of 1805, respecting conveyances, 
import an absolute or general covenant of seisin against 
encumbrances and for quiet enjoyment, but amount to a 
covenant only for acts done or suffered by the grantor and his 
heirs.” 


The similar statute in ARKANSAS of 18458, found in the 
Revised Statutes, page 264, has, in that State, received 
the same construction as was given to the Pennsylvania 
statute in Gratz v. Ewalt, supra. This is decided in— _ 

Winston v. Vaughan, 22 Arkansas, 72. 

See, also— 

Brodie v. Watkins, 31 Arkansas, 319. 


Section 1113 of the Civil Code of CALIFORNIA of 1876, 
in substance provides that from the use of the word 
“grant” in a conveyance of a fee-simple, the covenants 
implied are, first, that previous to the execution of the 
conveyance, the grantor had not conveyed the same estate 
to any other person; and, second, the estate at the time 
of the grant was free from encumbrances by act of the 
grantor. And under this statute the California courts 
hold that, to here quote from Ryan v. Swayne, 56 Cali- 
fornia, 616: 

“The tact that the title to the land conveyed by the 
grant, bargain, and sale deed stands in a third person 
does not constitute a breach of the covenants implied in such 
deed ; nor does such fact constitute a breach of an express 
covenant for quiet enjoyment contained in the deed if 
the grantee enters and remains in the undisturbed possession 


of the land.” 
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This is, in passing, cited for its bearing on the effect, 
in this case, of no eviction. 

The ILtrnots statute upon this subject is copied from 
the statute of Pennsylvania; was contained in the Revised 
Statutes of 1839 and 1845; was re-enacted in 1872, Illinois 
Public Laws, page 282, section 2; and again in the Re- 
vised Statutes of 1883, page 280. 

In the case of Finley et al. v. Steele. 23 [linois, 56, what 
is decided on a review of the authorities is thus expressed 
in the head note: 


“The covenant created by the use of the words grant, 


bargain, and sell under the 11th section of chapter 24 of 


the Revised Statutes, is not operative when the grantor has 
inserted other covenants in his deed. 

“ The enactment is wm derogation of common law, and 
should be construed strictly.” 


An extract from the opinion of Walker, J., who deliv- 
ered the opinion in that case, will be useful as showing 
the state of the law under similar statutes in the States 
of Mississippi and Missouri. The court says: ° 

“This provision of our statute is a copy from the Penn- 
sylvania act, which has likewise been adopted in Missis- 
sippi without any change. In the latter-named State, 


the court, in giving the act a construction, in the case of 


Weems v. MeCaughan, (7 Smede and Marshal, 427,) where 
a deed like the one in controversy in this case contained 
the words of the statute, and a covenant of general warranty, 


held that ‘the covenants raised by law from the use of 


particular words, are only intended to be operative where 
the parties themselves have omitted to insert covenants. But 
where the party declares how far he will be bound to warrant, 
that is the extent of his covenant.’ 

“In Missouri, in the case of Collier v. Gamble, 10 Mo., 
473, the court, under a similar statute, after a cereful re- 
view of the English and Pennsylvania authorities, held, 
where a purchaser took an express general covenant to 
warrant and defend against all titles, particularly against 
a certain mortgage previously executed by the grantor, 
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which had been discharged by the grantee, and, to re- 
cover the money paid for that purpose, he had instituted 
the suit on this statutory covenant, that there was no 
breach of the covenant of warranty, and the mortgage 
could not come within the scope of the statutory cove- 
nant against encumbrances, because the grantor, having 
covenanted to warrant and defend against the mortgage, he 
could not be supposed to have intended to covenant against us 
existence. These decisions limit the operation of the cove- 
nants created by the use of these words to deeds in which 
they are employed where the grantor has failed to insert other 
covenants embracing the statutory covenants.” 


The law is thoroughly settled that in absence of fraud 
and of special statute, vendor’s liability regarding title to 
the land conveyed will never be extended beyond the cove- 
nants he has made in his deed. See Gouverneur v. Elmen- 
dorf, 6 Johnson’s Chancery, 79; Chesterman v. Gardner, 
® Johnson’s Chancery, 29; Raymond v. Raymond, 10 
Cushing, 134; Buckner v. Street, 15 Federal Reporter, 
368, and cases cited. And that where there is a special 
warranty against grantor’s own acts, no covenant of 
seisin or general warranty can be implied. (See the 
same cases; also, Hale v. Finch, 104 U.S. R., 269; Peters ' 
v. Bowman, 98 U.S., 56.) 

To the same general effect are the following cases: 

In Vanderkarr v. Same, 11 Johnson, 122, the action 
was, as in the present case, upon an alleged implied cove- 
nant of seisin where the deed contained a covenant of 
warranty, and the court held what the head notes state, 
in these words: 

“Where there is an express covenant in a deed, it 
takes away all implied covenants. A general covenant 
of warranty in a deed does not imply a covenant of seisin, 
nor can the want of seisin in the grantor, or that he had 
no such lands, &c., be assigned as a breach of the cove- 
nant of warranty; nor can the plaintiff maintain an 
action for the breach of covenant of warranty without 
alleging and proving lawful eviction.” 
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ple, without adding terms indicating a purpose to cove- 
nant fora full fee-simple title, is or is not satisfied by the 
fact that the covenantor was possessed or seized at the 
time of his grant; or whether, on the other hand, such 
a covenant of seisin guarantees a full and clear title. 

An exhibition of this conflict of authority is well ex- 
pressed in the following, from 2d Waite’s Actions and 
Defences, 374: ; 


“In England, and in most of the States of the Union, 
a covenant of seisin, or lawful seisin, is a covenant not 
only that the grantor is seized, but that he is seized of an 
indefeasible estate ; in other words, it 1s a covenant for the 
title, in its technical sense. Cooke v. Fowns, 1 Keble, 95; 
Gray v. Briscoe, Noy, 142; Young v. Raincock, 7 C. B., 
310; Rawle on Covenants for Title, 56; Pierce v. John- 
son, 4 Vt., 53; Mills v. Catlin, 22 id., 106; Lockwood v. 
Sturdevant, 6 Conn., 385; Parker v. Brown, 15 N. H., 
186; but see 3 Washb. on Real Prop., 655, 656. 

“ By the courts of some of. the States it is, however, held, 
that a covenant that one is ‘lawfully seized, or has ‘a 
good and sufficient seisin, does not require that the 
erantor should have an indefeasible estate, and is not 
oroken if an actual seisin, no matter how tortious, pro- 
vided it be under color of title, be given to the purchaser. 
Marston v. Hoobs, 2 Mass., 439; Bearce v. Jackson, 4 id., 
408; Raymond v. Raymond, 10 Cush., 134; Follett v. 
Grant, 5 Allen, 175; Boothby v. Hathaway, 20 Me., 255; 
Wilson v. Widenham, 51 id., 567; Backus v. McCoy, 3 
Ohio, 211; Devore v. Sunderland, 17 id., 60; Watts v. 
Parker, 27 Ill., 229; Rawle on Covenants for Title, 56, 
58 and notes. Most of the cases last cited decide that if 
there 1s an actual seisin the covenant is not broken at all ; that 
there has been and can be no breach, and that the covenant 
will have been fully answered, even though the purchaser 
should afterwards be evicted.” 


But when to the covenant of “ seisin,” or the covenant 
“for lawful seisin,” the words “in fee-simple,” or “seized 
of an indefeasible estate,” are added, there all the authori- 
ties in this country hold the latter covenant to be a 
covenant for a perfect title. 


19 


Speaking of a covenant stipulating that the covenantor 
is “seized of an indefeasible estate,” Mr. Washburn says 
(2 Washburn on Real Estate, side page 655, 656): 

“The effect of the latter covenant in this country, 
when expressly made, is uniformly held to extend further 
than that of the ordinary covenant of seisin, and to cover 
an existing outstanding title adverse to that of the grantor.” 


The result of what has now been said on this point is, 
that, according to the express letter of the covenant of 
selsin provided for in said section 2750 (R., 102), the 
words of which are— 

“That the grantor at the time of the execution of the 
conveyance is possessed of an irrevocable possession in 
fee-simple to the property conveyed ”— 


such covenant becomes, and is one which when stand- 
ing alone (according to all American decisions) is an 
absolute covenant for a perfect fee-simple title. 

Now the next covenant provided for in section 2750 
(R., 102) is one which says that “the said real estate, at 
the time of the execution of the said conveyance, is free 
from all encumbrances made or suffered to be made by the 
grantor, or by any person claiming the same under him.” 
Here there is an express limitation of the covenant of 
warranty to its being a covenant against the acts of the 
grantor alone. 

From this it is seen that any interpretation other than 
that given to this section in the cases which follow and 
adopt Grantz v. Ewalt (2 Binney) results in absolute ab- 
surdity. 

This is so because, if the first covenant provided for in 
section 2750 is one against all encumbrances and all acts 
of all parties whomsoever, and for a perfect title, as the 
plaintiff in error insists, then after such a covenant In 
the deed has been introduced, by the implications of 
this statute, to add one carefully limiting the obligation 
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of the covenantor to encumbrances by his own act, is ab- 
surd and senseless. It makes the covenants directly 
contradictory and repugnant, and destroys utterly the 
harmony of the provisions of this important statute. 

And so every State of the Union that has such a stat- 
ute has held, as we had seen, except possibly Missouri. 

[t seems to us, in view of these and other considera- 
tions now suggested, that it is impossible that this court 
should not adopt the interpretation of this statute which 
it received in the case of Grantz v. Ewalt, and which 
makes the covenants of Lewis only to be covenants 
against defects of title created by the act of Lewis. This 
being so, the judgment below for this reason must be 
affirmed. 


ITI. 


We now turn to the question whether the record dis- 
closes any eviction or disturbance of the plaintiff’s title, 
actual or constructive, such as would entitle him to re- 
cover, if at all, beyond nominal damages, either under 
express covenant of warranty, (at the bottom of page 44,) 
or under any implied covenant of seisin, if any such there 
be. By reference to page 21 of the record, and the other 
evidences in the case, it will be seen that the plaintiff in 
error, Douglass, admitted that he was put into possession 
of the land, and that he has never been disturbed in the 
possession, and in effect admits that he never had made 
demand for restoration of the moneys, nor had any de- 
mand been made on him to surrender the land prior to 
this suit; and without any offer to rescind or to restore 
the land he brings suit, and now holds both the land 
and a judgment for its full value. 

The hardship of allowing a vendee, in full and un- 
assailed possession of the premises bought, to defeat the 
recovery of the stipulated purchase-money is well ex- 
pressed in the quotation from Chancellor Kent at the 
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end of the opinion of this court in Peters v. Bowman, 
98 U.S., 61, and is in these words: 

“Chancellor Kent well says ‘it would lead to the 
greatest inconvenience, and perhaps abuse, if a purchaser 
in actual possession of land, and when no third person 
asserts, or takes any measures to assert, a hostile claim, 
can be permitted, on a suggestion of a defect or failure 
of title, and of the principles of quia timet, to stop the 
payment of the natal icant and of all proceedings 
at law to recover it.’ (Abbott v. Allen, supra, 2 Johnson’s 
Chancery Reports, 519.)” 


The point which we now submit is that where a ven- 
dee is in full and unassailed possession of the premises 
purchased, there neither upon the covenant of seisin nor 
the covenant against encumbrances can the vendee re- 
cover beyond nominal damages. In support of this 
point we cannot do better than make the following ex- 
tract from ist Smith’s Leading Cases, pages 174 and 
175—notes by Hare and Wallace, to the principal case, 


' Spencer's: 


“The conclusion of the Supreme Court of Ohio, with 
regard to the covenants for seisin, and against incum- 
brances, seems to be substantially just, although some 
steps in the reasoning by which it was attained, may be 
doubted. Two different constructions may be put on 
these covenants, each consistent with. itself, though not 
with the other. Under the one they are viewed as abso- 
lute, and present engagements, that the grantor has a 
good and unincumbered title, and are consequently broken 
at once, if his title be bad or incumbered, although no 
loss has been sustained by the covenantor. But they are 
regarded under the other, as substantially covenants of 
indemnity, and as undertaking, not that the title of the cov- 
enantor 18 absolutely good, but that the grantee shall be 
saved harmless, if it prove defective. The hardship of 
making the vendor answerable, in cases where the ven- 
dee has not been znjured, has induced the courts to recede 
from the former construction, as it regards the covenant 
against encumbrances, and to hold that the vendee cannot 
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found a right to actual damages, on the mere existence of 
an encumbrance, and will be confined to a nominal recov- 
ery, unless he has sustained some real injury. Prescott v. 
Truman, 4 Mass., 627; W yman v. Ballard, 12 Jd., 304; 
Sprague v. Baker, 17 /d., 588; Tuft ». Adams, 8 Pick., 
457; Liffingwell v. Elliott, /b., 457; Harlow v. Thomas, 
15 1b.,66; Delevergue v. Norris, 7 Johnson, 398 ; weigh v. 
Mayo, 5 Maine, 94; Richardson v. Dorr, 5 - ermont, 
Stannard v. Eldridge, 16 Jd., 254; Collier . Gamble, 7 
Missouri, 467; Pomeroy v. Burnet, 5 Blackford, 142: 
Weisler v. Hicks, 5 J/d., 100. The reasoning On Ww hich these 
decisions proceed would seem equally applicable to the cove- 
nant for seisin, when the grantee goes into possession under 
the deed. And as it can serve no good purpose to give a 
right of suit for mere nominal damages, it is obviously 
better to adopt the construction followed in Ohio, and 
hold that both these covenants are technically, as well as act- 
ually, covenants of indemnity, which removes all doubt as to 
the right of the heir or assignee to sue for an eviction occur- 
ring after the dissent or assigment.”’ 


As to this rule or measure of damages where the 
breach of covenant of seisti is merely technical, and 
there is neither an offer to rescind, nor disturbance of 
possession, and where no damages have been sustained, 
see further 14 Ind., 44: 5 Blackford 232; 17 Ind., 99; 
% Ind., 13; 14 Ind., 164; Rawle on Covenant, (5th Ed.,) 
See. 176 and notes. 

And here we beg that the court will carefully notice 
what are the controlling features of this case bearing on 
the measure of damages. These are (1) that the title of 
Lewis was a grant from Mexico under which uninter- 
rupted possession was held for over fifty years; (R. 34, 
30, 36, 39, 43;) that (2) this full absolute and peaceable 
possession was, at the sale to Douglass, fully delivered to 
him, and he has ever since had the same unchallenged 
and now holds it; (3) that he, Douglass, never demanded 
or tendered a rescission of the said sale and conveyance, 
but now holds said land peaceably and fully; that (4) the 
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District Court below put the plaintiff, Douglass, under no 
sort of terms or conditions as to cancelling said grant and 
restoring said land before judgment; but, on the con- 
trary, rendered judgment for whole amount of the pur- 
chase-money. 

Under this state of the fact and of the decisions, we 
most respectfully submit that the application of this 
rule above stated from Wallace’s and Hare’s Notes, which 
is applicable to covenants of warranty, where no injury 
has been sustained, must, in reason and justice, as these 
learned authorities say, be equally applied to the cove- 
nant of seisin where the covenantee chooses to retain 
possession, hold on to the lands bought, and where his 
possession and title have remained unchallenged. 

We, therefore, conclude this brief by insisting that if 
the court should reach the conclusion, as we respectfully 
submit it cannot, that there is an implied covenant of 
selsin in the present case, warranting a perfect title in fee- 
simple, yet even in that event, the court must affirm 
the judgment below, reversing the District Court, because 


the recovery of the entire purchase-money under such 


conditions was against the law. 
SAM’L SHELLABARGER, 
J. M. Writson. 


Attorneys for Defendants. 
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